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PEEFACE. 

As  the  basis  of  our  federal  and  state  governments, 
constitutions  and  their  construction  are  of  increas- 
ing importance  to  every  American  citizen.  To 
master  the  subject  of  Constitutional  Law,  it  is  neces- 
sary to  study  not  only  thfe  text  of  these  written 
documents,  but  also  the  principles  underlying  their 
interpretations  by  the  courts. 

One  entire  volume  of  Modem  American  Law  is 
devoted  to  the  commentary  on  Constitutional  Law. 
The  subject,  as  treated,  is  divided  into  six  parts. 
Fundamental  principles  and  problems  of  political 
science  are  treated  in  the  first  two  articles  by  Pro- 
fessor James  W.  Garner,  of  the  University  of  Illinois, 
entitled,  ''Definitions  and  General  Principles  of  Con- 
stitutional Law,"  and  "Organization  and  Powers  of 
the  United  States  Government."  The  third  arti- 
cle, "Constitutional  Guaranties  of  Fundamental 
Rights,"  by  Judge  Emlin  McClain,  of  Leland  Stan- 
ford Junior  University,  presents  the  very  important 
rules  of  law  dealing  with  the  rights  of  life,  liberty 
and  property  and  their  constitutional  guaranties. 
Thereafter,  in  consecutive  order,  follow  the  sub- 
jects of  especial  practical  importance,  "Eminent  Do- 
main" and  "Taxation,"  by  Mr.  Philip  Nichols,  o£ 
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the  Boston  Bar.  "Naturalization"  is  fully  treated  by 
Mr.  George  F.  Tucker,  also  of  the  Boston  Bar.  The 
text  of  the  Constitution  of  the  United  States  and  its 
amendments  is  incorporated  within  this  voliune. 
Other  phases  of  the  subject,  such  as  "Interstate 
Commerce,"  are  treated  in  later  volumes. 

This  commentary  on  the  important  subject  of 
Constitutional  Law  will  serve  the  profession  as  well 
as  the  general  reader,  both  for  extensive  study  and 
ready  reference. 
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CONSTITUTIONAL  LAW 

PART  I 

DEFINITIONS   AND    GENERAL 
PRINCIPLES 

BY 

JAMES  W.  GARNER,  PH.  D.* 

CHAPTER  I. 

CONSTITUTIONS,  THEIR  NATURE  AND  FORMS. 

1.  Constitutional  law  defined.  —  Constitutional 
law  is  that  part  of  public  law  which  determines  the 
political  organization  of  a  state  and  regulates  the 
political  relations  between  the  state  and  the  indi- 
viduals who  compose  it.  It  may  be  distinguished 
from  administrative  law  which  regulates  the  rela- 
tions of  the  executive  and  administrative  authorities 
of  the  government  and  from  international  law  which, 
for  the  most  part,  consists  of  rules  of  intercourse 
which  independent  states  observe  in  their  dealings 
with  one  another.  It  resembles  administrative  law 
in  being  wholly  municipal  in  character  and  in  being 
concerned  with  governmental  organization.  But  it 
differs  from  administrative  law  in  that  it  deals  only 
in  a  general  way  with  the  organization  and  powers 

*  Professor  of  Politieal  Science,  University  of  Illinois.  Author:  "Intro- 
duction to  Political  Science,"  "American  Government,"  and  numerous 
articles  on  legal  and  political  subjects.  Former  editor:  "Journal  of  Crimi- 
nal law  and  Criminology." 
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of  the  government  viewed  in  its  entirety,  whereas 
administrative  law  for  the  most  part  deals  with  the 
organization  and  competence  of  the  administrative 
authorities.  To  a  certain  extent  we  may  say  that, 
administrative  law  hoth  supplements  and  comple- 
ments constitutional  law/  It  differs  from  inter- 
national law  not  only  as  regards  its  source  and  char- 
acter but  in  being  infra-territorial  in  its  operation, 
albeit  intei-national  law  is  held  to  be  a  part  of  the 
municipal  law  of  every  civilized  state  and  must  be 
ascertained  and  administered  by  its  courts  of  justice.^ 
American  constitutional  law  differs  from  statute 
law  not  only  as  regards  its  character  but  also  in  re- 
spect to  its  source.  •  Whereas  statute  law  consists'  of 
enactments  passed  by  the  legislature,  constitutional 
law  consists  mainly  of  prescriptions  framed  by  a  con- 
stituent assembly  especially  summoned  for  the  pur- 
pose, Or  by  other  special  processes  for  framing  con- 
stitutional provisions,  which  prescriptions  generally 
have  no  validity  until  they  have  been  formally  ap- 
proved by  the  electorate  by  way  of  referendum.  In 
countries,  however,  like  Great  Britain,  where  no  dis- 
tinction between  the  constituent  power  and  the  legis- 
lative power  exists,  the  above  mentioned  distinction 
between  constitutional  law  and  statute  law  is  not  to 
be  found.  There  the  Parliament  is  both  legislative 
body  and  constitutional  convention  and  hence  consti- 
tutional law  and  statutory  enactments  proceed  from 

1  Compare  Goodnow,  Comparative  Administrative  Law  (1897)  vol.  I 
chap.  1 ;  see  also  Dicey,  Law  of  the  Constitution,  §  5. 

2  Hilton  V.  Guyot,  159  U.  S.  113 ;  the  Paquete  Habana,  175  XJ.  S.  677, 
and  the  English  case,  West  Band  Gold  Mining  Co.  v.  Rex,  L.  E.  1905,  2 
K.  B.  391. 
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( 
the  same  source,  have  the  same  legal  force  and  are 

amended  or  repealed  by  the  same  procedure,  the  only- 
distinction  being  in  the  nature  of  the  subjects  with 
which  they  deal. 

Viewed  from  the  standpoint  of  their  content  and 
nature  the  distinction  between  constitutional  law  and 
statute  law  is  a  fundamental  principle  of  our  system 
of  public  law  although  naturally  there  arfe  no  precise 
rules  for  determining  what  matters  shall  be  dealt 
with  by  the  one  and  what  by  the  other. 

2.  Subjects  of  constitutional  law, — ^Among  the 
subjects  which  usually  fall  within  the  domain  of  con- 
stitutional law  are :  the  organization  of  the  govern- 
ment, at  least  in  its  broader  outlines ;  the  distribution 
of  powers  among  its  several  departments ;  the  regu- 
lation of  the  mode  of  choice,  the  terms  and  quali- 
fications of  its  principal  officers;  the  fixing  of  the 
suffrage  and  the  determination  of  the  political  rights 
and  privileges  of  the  citizens.  As  a  matter  of  fact, 
however,  some  or  all  of  these  matters,  and  many 
others  of  scarcely  less  fundamental  importance,  are 
frequently  dealt  with,  wholly  or  in  part,  by  statute, 
so  that  much  of  our  statute  law,  especially  that  of  the 
United  'States,  does  not  differ  intrinsically  from  con- 
stitutional law.  It  is  statutory  only  because  fit  has 
been  enacted  by  the  legislature  rather  than  by  a  con- 
stituent body;  in  so  far  as  it  is  organic  and  funda- 
mental in  character  it  is  in  fact  constitutional  law  in 
everything  but  name. 

On  the  other  hand,  much  that  is  now  found  in  the 
state  constitutions  has  no  real  organic  or  fundamen- 
tal character  and  is  constitutional  law,  therefore,  only 
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because  it  has  been  incorporated  in  the  constitution 
instead  of  in  the  statutes  where  logically  it  more 
properly  belongs.  One  effect  of  the  increasing  tend- 
ency in  recent  years  to  deal  with  mere  matters  of  pri- 
vate law  through  constitutional  regulation  has  been 
to  destroy  in  great  measure  the  distinction  between 
the  intrinsic  character  of  constitutional  law  and  stat- 
ute law,  especially  in  the  states. . 

3,  Constitutions — ^Early  meanings.— The  term 
''constitution"  was  at  first  applied  to  certain  acts 
or  statutes  of -the  English  Crown,  as  for  example,  the 
* '  Constitutions  of  Clarendon"  issued  by  Henry  II  for 
the  regulation  of  the  rights  of  the  clergy.*  It  was 
later  employed  in  certain  of  the  charters  granted  in 
the  seventeenth  century  to  the  American  colonies  and 
in  various  political  treatises  like  those  of  Sydney  and 
Harrington.  The  famous ' '  Agreement  of  the  People ' ' 
framed  by  Cromwell's  soldiers  in  1647;  the  "Instru- 
ment of  the  People"  promulgated  by- Cromwell  for 
the  Protectorate  in  1653 ;  the  "Fundamental  Orders" 
of  the  Connecticut  Colony  in  1639,  and  of  course,  the 
charters'  granted  by  the  crown  to  the  American  colo- 
nies were,  in  a  way,  the  precursors  of  written  consti- 
tutions in  America.*  Gradually,  the  term  came  to  be 
applied  to  the  body  of  fundamental  laws  framed,  not 
by  legislative  bodies,  but  by  constituent  assemblies, 
for  the  determination  of  the  political  organization  of 
the  state  and  for  the  regulation  of  the  political  rela- 
tions between  the  state  and  its  citizens.  Th.e  first 
examples  of  constitutions  in  the  modern  sense  of  the 

3  Stubbs,  Select  Charters,  pp.  137-140. 

*  Compare  Borgeaud,  Adoption  and  Amendment  of  Constitutions,  chap.  1. 
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term  were  the  instruments  of  government  framed  by 
the  American  states  following  their  separation  from 
Great  Britain  in  the  latter  part  of  the  eighteenth 
century. 

4.  Definition  of  a  constitution. — As  the  term 
is  now  used  a  constitution  may  be  defined  as  "the 
fundamental  law  of  the  state,  containing  the  princi- 
ples upon  which  government  is  founded,  regulating 
the  division  of  sovereign  powers  and  directing  to 
what  persons  each  of  these  powers  is  to  be  confided 
and  the  manner  in  which  it  is  to  be  exercised;"  or, 
more  briefly,  the  "body  of  rules  and  maxims  in  ac- 
cordance with  which  the  powers  of  sovereignty  are 
habitually  exercised."'  Sir  James  Mcintosh  defined 
a  constitution  as  the  "body  of  those  written  or  unwrit- 
ten fundamental  laws  which  regulate  the  most  impor- 
tant rights  of  the  higher  magistrates  and  most  essen- 
tial privileges  of  the  subjects."" 

Charles  Borgeaud,  a  well  known  Swiss  writer,  de- 
fined a  constitution  to  be:  "the  fundamental  law  ac- 
cording to  which  the  government  of  a  state  is  organ- 
ized and  agreeably  to  which  the  relations  of  indi- 
viduals or  moral  persons  to  the  community  are  deter- 
mined. It  may  be  a  written  instrument,  a  precise  text 
or  series  of  texts  enacted  at  a  given  time  by  a  sover- 
eign power;  or  it  may  be  the  more  or  less  definite 
results  of  a  series  of  legislative  acts,  ordinances,  judi- 
cial decisions,  precedents,  and  customs  of  diverse  ori- 
gin and  of  unequal  value  and  importance."^     Mr. 

s  Cooley,  Constitutional  Limitations  (7th  ed.),  p.  4. 
8  Law  of  Nature  and  of  Nations,  p.  65. 

1  Origin  of  Written  Constitutions  in  the  Political  Science  Quarterly,  vol. 
VII^  p.  613. 
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Justice  Miller  of  the  United  States  Supreme  Court, 
having  in  mind  more  particularly  the  American  con- 
ception, defined  a  constitution  to  be  a  "written  instru- 
ment by  which  the  fundamental  powers  of  government 
are  established,  limited  and  defined,  by  which  those 
powers  are  distributed  among  several  departments 
for  their  more  safe  and-usef ul  exercise  for  the  benefit 
of  the  body  politic." 

5,  Necessity  of  a  constitution, — ^It  goes  without 
saying  that  every  fully  organized  independent  state 
must  have  a  constitution  or  body  of  fundamental  laws 
according  to  which  its  government  is  organized  and 
political  power  exercised.  Furthermore,  the  subdivi- 
sions of  those  states  which  have  the  federal  system  of 
government,  although  strictly  speaking  not  states 
themselves,  since  they  are  neither  sovereign  nor  inde- 
pendent, also  have  constitutions,  and  the  same  is  true 
of  the  self-governing  colonies  of  states  like  Great 
Britain,  even  though  such  constitutions  are  in  legal 
theory  nothing  more  than  enactments  of  the  imperial 
Parliament,  that  is,  nothing  but  statutes.  While  a 
constitution  is  an  essential  part  of  the  legal  frame- 
work of  every  state  it  may  in  fact  be  very  rudimen- 
tary and  undeveloped  in  character.  Thus"  Lecky 
speaks  of  the  English  Constitution  as  being  "still 
unformed"  at  the  time  of  the  Restoration,  by  which 
he  meant  that  it  was  stUl  incomplete  and  in  process  of 
development.^  In  fact,  all  constitutions  are  incom- 
plete; they  are  living  organic  things  always  in  the 
process  of  growth  and  development  and  hence  never 
become  fixed  and  stationary. 

8  Compare  Maey,  The  English  Constitution,  p.  452. 
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6.  Further  distinctions. — ^A  constitution  may  be 
viewed  as  an  objective  fact  or  as  an  instrument  of  evi- 
dence, that  is,  as  a  document  or  collection  of  docu- 
ments in  which  are  embodied  the  fundamental  pre- 
scriptions relating  to  the  organization  of  the  state. 
A  distinction  may  also  be  made  between  the  actual 
working  constitution,  on  the  one  hand,  and  the  formal 
constitution  on  the  other.  Viewed  in  its  former 
aspect  the  constitution  consists  not  only  of  the  writ- 
ten prescriptions  embodied  in  the  formal  text  but 
also  the  usages  and  customs  that  have  grown  up 
about  it  and  which  have  in  fact  become  a  part  of  it, 
as  it  is  observed  in  practice.  It  is  the  written  consti- 
tution as  it  has  expanded  and  developed  under  the 
operation  of  historical  influences  to  meet  new  condi- 
tions and  circumstances.  Viewed  as  a  formal  instru- 
ment the  constitution  is  merely  the  legal  document 
stripped  of  its  customary  or  conventional  element ;  it 
is  the  "literary"  constitution  and  as  such  is  a  station- 
ary thing  rather  than  the  actual  constitution  which 
is  administered  and  obeyed.  In  this  respect  it  is  like 
a  legal  instrument,  for  example,  a  contract,  which 
always  remains  the  same,  unaffected  by  the  changing 
conditions  of  time. 

7.  Forms  and  types  of  constitutions. — Constitu- 
tions as  instruments  of  government  have  been  clas- 
sified as  cmnulative  or  evblved,  as  conventional  or 
enacted,  as  written  and  unwritten,  as  flexible  and 
rigid,  etc.  A  cumulative  or  evolved  constitution  is 
one  which  originated  mainly  in  custom  and  the  pre- 
scriptions of  which  consist  principally  of  accumulated 
usages,  conventions,  common  law  principles,  judicial 
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precedents,  etc.  Such  coBstitutions  are  largely  the 
product  of  historical  development  and  growth  rather 
than  of  formal  enactments  by  an  assembly  or  of  grant 
by  a  sovereign  ruler.  They  have  no  fixed  starting 
point,  they  were  never  "struck  off"  at  a  given  time 
and  they  expand  by  slow  and  gradual  accretion  rather 
than  by  formal  amendment.  Enacted  constitutions, 
so  called,  are  those  which  have  come  into  existence 
through  deliberate  enactment  by  an  assembly,  with 
or  without  a  popular  referendum,  or  which  have 
been  granted  by  a  king,  emperor  or  other  hereditary 
ruler.®  This  classification  of  constitutions  coincides 
in  most  particulars  with  the  more  common  division 
into  unwritten  and  written  constitutions. 

8.  Written  and  unwritten  constitutions. — ^An  un- 
written constitution  is  one  most  of  whose  provisions, 
but  by  no  means  all,  have  never  been  reduced  to  writ- 
ing', at  least  have  never  been  collected  and  embodied 
in  a  single  document.  Like  the  cumulative  or  evolved 
type,  with  which  it  is  largely  identical,  it  consists 
mainly  of  customary  rules,  judicial  decisions,  etc.,  to 
which  must  be  added  certain  statutory  enactments  of 
a  fundamental  character  usually  bearing  different 
dates.  It  is  the  type  which  Sir  Henry  Maine  feaUed 
historical  or  evolutionary  constitutions,  that  is,  con- 
stitutions which  have  developed  through  the  accumu- 
lation of  experience."  A  written  constitution,  on  the 
other  hand,  is  one  most  of  whose  provisions,  but  cer- 
tainly not  all,  if  the  constitution  has  attained  consid- 
erable age,  have  been  reduced  to  writing  and  formally 

0  Compare  Jameson,  Constitutional  Conventions,  §  72. 
10  Popular  Government,  p.  172. 
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embodied  in  one  or  more  written  instruments.  The 
distinction  between  these  two  f  onns  of  constitutions 
corresponds  in  many  respects  to  that  between  the 
common  law  and  the  statute  law,  between  the  lex  non 
scripta  (unwritten  law)  and  the  lex  scripta  (written 
law)  of  the  Romans;  some  writers  like  Bryce  have 
not  inappropriately  designated  the  latter  type  as 
"statutory"  constitutions  and  the  former  as  "com- 
mon law"  constitutions. 

The  provisions  of  a  written  constitution  are  usually 
embodied  in  a  single  text  but  examples  of  written 
constitutions  made  up  of  distinct  enactments  bearing 
different  dates  are  by  no  means  lacking.  The  present 
constitution  of  France,  for  example,  consists  of  three 
different  "constitutional  laws,"  one  of  which  deals 
with  the  organization  of  the  Senate,  another  with  the 
organization  of  the  public  powers  and  the  third  with 
the  relations  of  the  publjc  authorities,  and  the  last 
mentioned  was  enacted  at  a  different  date  from  the 
others.  Likewise  the  constitution  of  Austria  is  col- 
lectively composed  of  five  different  fundamental  stat- 
utes dealing  with  different  subjects  though  they  all 
bear  the  same  date  of  enactment.  So  the  constitution 
of  Hungary  consists  of  a  collection  of  statutes  and 
diplomas  covering  a  period  of  nearly  seven  centu- 
ries." A  final  distinction  between  a  written  and  an 
unwritten  constitution  lies  in  the  fact  that  usually  the 
provisions  of  the  former  have  a  higher  legal  author- 
ity in  respect  to  the  ordinary  statutes  than  do  those 
of  an  unwritten  constitution,  and  are  amendable  by 

"  See  the '  texts  in  English  in  Dodd,  Modern  Constitutions,  vol.  I,  pp. 
&3-111. 
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a  different  procedure.  Consequently  in  countries 
where  the  written  type  prevails,  to  be  valid,  the  stat- 
utes must  conform  to  the  provisions  of  the  consti- 
tution. 

9.  Sources  of  written  constitutions. — ^While  in 
states  having  a  written  constitution  there  is  gener- 
ally a  distinction  between  a  constituent  power  and  the 
legislative  power  there  are  Some  examples  of  written 
constitutions  which  have  not  been  enacted  by  con- 
stituent bodies,  or,  as  we  say  in  America,  by  constitu- 
tional conventions,  but  by  ordinary  legislative  assem- 
blies and  which  do  not  therefore  differ  from  simple 
statutes  in  any  legal  sense.  Such  are  the  constitu- 
tions of  Austria  and  Hungary  which  are,  legally 
speaking,  nothing  but  statutes  enacted  by  their  Par- 
liaments. There  are  others  like  that  of  Italy  which 
although  not  enacted  by  the  Parliament  may  be 
amended  according  to  the  same  procedure  observed 
in  the  alteration  of  statutes,  and  the  constitution  of 
Spain,  which  contains  no  express  provision  for  its 
own  amendment,  probably  falls  in  the  same  class. 

Although  most  written  constitutions  have  had  their 
source  either  in  a  constituent  or  a  legislative  assem- 
bly there  are  not  lacking  examples  that  have  been 
granted  to  the  people  by  sovereign  rulers  often  as  a 
means  of  preventing  threatened  revolt.  Some  author- 
ities have  denied  that  such  compacts  or  charters  are 
true  constitutions  since  often  the  grantor  reserves  the 
right  to  revoke  or  amend  them  at  will  and  therefore 
they  have  no  permanent  charaeter.^^  Examples  of 
such  constitutions  were  the  charters  of  1814  and  1830 

12  Compare  Coolej,  Constitutional  Limitations,  p.  5,  n.  2. 
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granted  by  the  Kings  of  France,  the  present  consti- 
tution of  Italy  granted  by  Charles  Albert  in  1848, 
that  of  Prussia  granted  by  the  King  of  Prussia  in 
1849  and  the  more  recent  constitutions  of  Japan, 
Russia,- Turkey  and  Persia. 

10.  The  British  constitution. — The  best  existing 
example  of  an  unwritten  constitution  is  that  of  Grreat 
Britain.  It  consists,  says  James  Bryce,  of  "a  mass 
of  precedents  carried  in  men's  minds  or  recorded 
'in  writing,  dicta  of  lawyers  or  statesmen,  customs, 
usages,  understandings  and  beliefs  and  a  number  of 
statutes  mixed  up  with  customs  and  all  covered  over 
with  a  parasitic  growth  of  legal  decisions  and  polit- 
ical habits."^*  Dicey  speaks  of  it  as  a  sort  of  maze 
in  which  the  wanderer  is  perplexed  by  unreality, 
antiquarianism  and  constitutionalism.^*  He  raises 
the  question  as  to  whether  what  is  caUed  English 
constitutional  law  is  really  law  at  all ;  it  is,  he  says, 
rather  a  cross  between  history  and  custom.  Never- 
theless the  term  is  employed  in  England  to  define  the 
members  of  the  sovereign  power  and  to  regulate  their 
relations  with  one  another,  it  includes  the  rules  which 
determine  the  mode  in  which  the  sovereign  power  is 
exercised,  which  prescribe  the  order  of  succession  to 
the  throne,  which  regulate  the  prerogatives  of  the 
chief  magistrate,  define  the  territory  of  the  state,  etc. 
Such  of  these  rules,  whether  written  or  unwritten,  as 
are  enforced  by  the  courts  Dicey  calls  the  law  of  the 
constitution ;  the  others,  <;onsisting  entirely  of  habits, 

13  Essay  on  Constitutions  in  his  Studies  in  History  and  Jurisprudence, 
vol.  I. 

"Law  of  the  Constitution  (2d  ed.),  p.  7. 
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understandings  or  practices,  and  wMcli  are  not  en- 
forced by  the  courts,  lie  calls  the  conventions  of  the 
constitution.  The  former  includes  such  rules  as  those 
which  relate  to  the  irresponsibility  of  the  king  and 
the  responsibility  of  his  ministers  (all  of  which  are 
unwritten)  ;  the  latter,  such  as  relate  to  the  royal  veto, 
the  initiation  of  revenue  bills  and  the  resignation  of 
ministers. 

The  constitution  of  England  is  not  a  work  of 
human  art,  nor  the  result  of  deliberation;  it  was 
never  made  in  the  sense  in  which  written  constitu- 
tions are  made  but  has  grown  up  bit  by  bit  through 
many  centuries.  Some  of  it,  to  be  sure,  is  written 
but  what  is  written  has  never  been  collected  and 
embodied  in  a  single  document.  The  unwritten  part 
is  the  more  important.  Thu!s  the  organization,  pow- 
ers, relations  and  interactions  of  the  Crown,  Cabinet 
and  Parliament  are  regulated  almost  entirely  by  cus- 
tom. Boutmy,  a  French  commentator  on  the  British 
constitution,  remarks  that  the  English  have  "left  the 
different  parts  of  their  constitution  where  the  waves 
of  history  have  deposited  them;  they  have  not  at- 
tempted to  bring  them  together,  to  classify  or  com- 
plete them  or  to  make  of  it  a  consistent  whole."  ^® 
The  parts  that  are  written  are  mostly  statutes  en- 
acted by  Parliament  and  may  be  altered  and  repealed 
in  the  same  way  as  other  statutes;  in  other  words, 
there  is,  as  was  said  in  a  preceding  section,  no  dis- 
tinction in  England  between  the  constituent  power 
and  the  legislative  power,  both  being  vested  in  the 
Parliament.    Nevertheless  there  is  a  growing  feeling 

IB  Constitutional  Studies  (2d  ed.),  p.  6. 
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in  England  that  the  constitution  ought  to  be  changed 
only  in  obedience  to  a  mandate  from  the  electorate/^ 

Naturally  in  countries  like  England  where  the  con- 
stituent power  is  not  separated  from  the  legislative 
power  there  is  no  precise  juristic  test  by  which  a  con- 
stitutional prescription  may  be  distinguished  from 
an  ordinary  statute  as  is  the  case  in  the  United  States 
where  they  proceed  from  different  sources  and  are 
altered  or  repealed  according  to  different  processes. 
In  England  the  test  is  whether  the  act  is  fundamental 
in  its  effect,  that  is,  whether  it  relates  to  the  organiza- 
tion of  the  state  or  the  exercise  of  its  sovereign  pow- 
ers. In  practice,  however,  it  is  not  always  easy  to 
draw  the  line  between  that  which  is  fundamental  and 
that  which  is  not.  We  would  have  no  hesitation  in 
assigning  to  the  domain  of  constitutional  law  such 
great  statutes  as  Magna  Charta,  the  Habeas  Corpus 
Act,  the  Act  of  Settlement  and  the  Parliament  Act, 
so  called,  of  1911 ;  but  there  is  a  difference  of  opinion 
as  to  whether  the  suffrage  and  redistribution  acts  of 
1832, 1867  and  1884  and  the  local  government  acts  of 
1888  and  1894  should  be  classified  as  constitutional  or 
merely  statutory. 

It  follows,  furthermore,  from  the  fact  that  the 
Parliament  is  both  the  constituent  body  and  the  legis- 
lature that  a  statute  cannot  be  unconstitutional  in  the 
same  sense  in  which  an  American  statute  may  be. 
English  statutes  are  sometimes  said  to  be  unconsti- 
tutional not  because  they  are  inconsistent  with  some 
higher  positive  law,  for  there  can  be  no  such  law,  but 
rather  because  jthey  are  supposed  to  be  cdntrary  to 

18  Compare  Lowell,  Government  of  England,  vol.  I,  p.  4. 
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some  immemorial  custom  of  the  realm  or  in  violation 
of  the  principles  of  morality  or  of  natural  law.  They 
are  not  unconstitutional  because  they  are  illegal  for 
no  act  of  Parliament  can  be  illegal,  not  even  an  act 
making  a  man  a  judge  in  his  own  case  or  one  depriv- 
ing a  man  of  life,  liberty  or  property  without  due 
process  of  law,  and  the  courts  would  not  listen  to  an 
argument  based  on  the  ground  that  they  were  illegal. 
They  might  be  attacked  as  being  in  violation  of  an- 
cient and  well  established  customs  but  the  courts 
would  presume  that  Parliament  had  intended  no  such 
violation  and  they  would  give  effect  to  them  as  to  any 
other  statute. 

11.  Flexible  and  rigid  constitutions. — Finally  it 
may  be  observed  that  the  old  classification  of  consti- 
tutions as  written  and  unwritten  has  been  criticized 
on  the  ground  that  the  distinction  rests  upon  no  logi- 
cal or  scientific  basis  and  does  not  always  mark  a  con- 
trast between  fundamentally  different  types.  As  a 
matter  of  fact  all  written  constitutions,  at  least  those 
that  l;iave  attained  considerable  age,  have  become 
modified  or  supplemented  by  custom  and  judicial 
interpretation ;  that  is,  they  have  acquired  an  unwrit- 
ten element,  so  that  it  is  no  longer  accurate  to  describe 
them  as  written.  This  is  especially  true  of  the  consti- 
tutions of  the  United  States,  Hungary  and  Italy. 
One  high  authority  on  the  Constitution  of  the  United 
States  maintains  indeed  that  the  conventional  ele- 
ment in  this  constitution  is  now  quite  as  large  as  that 
in  the  English  constitution."  Whether  this  be  true 
or  not,  to  hold  that  it  has  not  been  modified  or  has 

17  Wilson,  Congresaional  Government,  p.  7. 
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not  expanded  through  custom  and  tradition  would  be 
to  close  our  eyes  to  one  of  the  most  obvious  historical 
facts  in  our  constitutional  development.  The  fact  is, 
if  the  Federal  Constitution  were  stripped  of  its  con- 
ventions and  displayed  in  its  legal  nakedness  it  would 
be  unrecognizable  and  much  of  it  would  be  meaning- 
less or  unworkable.  On  the  contrary,  all  unwritten 
constitutions  are  in  fact  composed  of  a  large  written 
element,  that  is,  what  was  once  custom  has  been  em- 
bodied in  written  texts.  Sir  Henry  Maine  has  pointed 
out  that  much  of  the  English  constitution,  particu- 
larly that  which  relates  to  the  powers^of  the  Crown, 
the  House  of  Lords,  and  the  courts,  has  been  reduced 
to  writing,^®  and  the  same  may  now  be  said  of  the 
relations  between  the  two  Houses  of  Parliament  since 
the  Parliament  act  of  1911.  It  is,  of  course,  true  that 
the  written  part  of  the  English  constitution  is  less  in 
quantity  than  the  unwritten  element  and  that  what 
has  been  written  is  scattered  through  many  docu- 
ments of  different  ages  but  it  is  none  the  less  consid- 
erable in  quantity  and  important  in  quality.  The 
essential  difference  therefore  between  the  so-called 
unwritten  constitution  of  England  and  the  written 
constitutions  of  the  United  States,  Hungary  and  Italy 
is  not  so  much  that  the  former  is  conventional  and  the 
latter  written  but  because  the  conventions  of  the  one 
are  more  numerous  and  all-pervasive  than  those  of 
the  other.^® 

The ,  classification  of  constitutions,  therefore,  as 
written  and  unwritten  is  unscientific  and  illogical. 

18  Popular  Govermnent,  p.  125. 

19  Compare  Lowell,  Government  of  England,  vol.  I,  p.  9. 
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It  has  been  suggested  that  a  more  useful  classifica- 
tion would  be  that  of  ''flexible-"  and  "rigid"  consti- 
tutions, the  test  being  not  the  amount  of  the  written 
or  unwritten  element  which  they  contain  but  their 
relation  to  the  ordinary  laws.  Thus  constitutions 
which  proceed  from  the  same  source,  which  have  no 
higher  legal  authority  and  which  may  be  altered  or 
abrogated  in  the  same  way  as  ordinary  laws,  irre- 
spective of  whether  they  consist  largely  of  conventions 
or  of  written  prescriptions,  might  be  classed  as  flex- 
ible or  elastic  constitutions.  On  the  other  hand,  those 
which  are  framed  by  a  different  body,  which  are 
legally  paramount  over  ordinary  laws  and  which  are 
repealed  or  amended  according  to  different  processes 
might  be  classified  as  rigid  or  inelastic  constitutions. 
In  the  first  group  would  fall  the  constitutions  of  Eng- 
land, Hungary  and  Italy  and  possibly  others  like 
those  of  Prussia  and  Spain,  all  of  them  except  that 
of  England  being  now  commonly  classified  as  writ- 
ten constitutions ;  to  the  second  group  would  probably 
be  assigned  all  the  other  written  constitutions  of  the 
world.^"  The  former  are  flexible  because  they  are 
alterable  with  the  same  ease  and  facility  as  ordinary 
statutes;  the  latter  are  rigid  and  inelastic  because 
they  can  be  amended  only  by  a  different  and  much 
more  difficult  process. 

12.  Strength  and  weakness  of  written  constitu- 
tions.— Among  the  advantages  of  a  written  consti- 
tution may  be  mentioned  the  elements  of  certainty 
and  precision.  Its  provisions  are  usually  framed 
with  care,  after  much  deliberation,  and  hence  their 

20  This  is  the  suggestion  of  Bryce  in  his  Essay  on  Constitutions  cited  above. 
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meaning  is  much  less  likely  to  be  drawn  in  question 
than  those  which  consist  merely  of  customs  and  tra- 
ditions. Such  a  constitution  is  therefore  less  elastic 
and  its  provisions  cannot  be  bent  and  twisted  by  the 
courts  to  meet  the  momentary  demands  either  of  the 
government  or  of  classes,  and  therefore  they  offer  a 
more  effective  guarantee  to  private  rights.  Being 
more  difficult  to  amend  than  ordinary  laws  they  are 
more  likely  to  be  stable  and  less  exposed  to  the  dan- 
gers of  hasty  and  frequent  change.  But  this  advan- 
tage sometimes  proves  to  be  a  source  of  weakness 
since  the  difficulty  of  amendment  may  retard  or  pre- 
vent desirable  alterations  in  the  interest  of  growth 
and  progress.  Excessive  rigidity  may  also  accentuate 
the  temptation  to  violate  or  override  the  constitution 
when  it  has  been  outgrown  and  no  longer  fits  the  con- 
ditions of  the  time.  It  may  even  become  a  cause  of 
revolution  when,  no  other  means  remains  by  which  it 
can  be  altered  or  abrogated. 

The  chief  aTivantage  of  an  unwritten  constitution 
is  its  flexibility  and  elasticity.  Capable  of  being  al- 
tered with  the  same  ease  and  facility  with  which 
ordinary  laws  are  amended,  it  can  be  changed  as  the 
life  of  the  nation  changes  and  thus  be  always  adapted 
to  the  conditions  which  exist  in  society  at  any  given 
moment.  The  facility  of  amendment  provides  a 
means  of  legal  and  orderly  growth  and  removes  the 
temptation  to  revolution.  Such  constitutions  can  be 
"stretched  or  bent  so  as  to  meet  emergencies  without 
breaking  their  framework ;  and  when  the  emergency 
has  passed,  they  slip  back  into  their  old  form  like 
a  tree  whose  outer  branches  have  been  pulled  aside 

17 
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to  let  a  vehicle  pass.""  Unlike  written  constitutions 
they  are  not  framed  as  if  they  were  the  starting  point 
in  the  life  of  the  state  or  as  if  they  could  be  fash- 
ioned by  the  hand  of  man  to  fit  an  ever-changing 
society  as  a  strait- jacket  is  made  to  fit  an  individual. 
Judge  Cooley  has  well  remarked  that  "of  all  the  con- 
stitutions which  may  come  into  existence  for  the  gov- 
ernment of  the  people,  the  most  excellent  is  obviously 
that  which  is  the  natural  outgrowth  of  the  national 
life  and  which,  having  grown  and  expanded  as  the 
nation  has  matured,  is  likely  at  any  particular  time 
to  express  the  prevailing  sentiment  regarding  gov- 
ernment and  the  accepted  principles  of  civil  and  po- 
litical liberty."  "And,"  he  adds,  "the  least  valu- 
able is  that  which  turns  its  back  upon  the  national 
experience,  dissevers  the  national  future  from  the 
past  and  lays  the  framework  of  the  government  in 
ideal  perfection. "  ^^. 

Unwritten  constitutions,  however,  are  not  without 
their  elements  of  weakness.  They  may  be  easUy 
altered  to  meet  temporary  fancies  and  are  therefore 
exposed  to  the  dangers  of  popular  passion.  They 
have  also  been  criticized,  rather  unjustly,  by  some 
writers  as  the  "playthings  of  judicial  tribunals,"^* 
and  there  is  a  popular  belief,  quite  unfounded,  that 
they  allow  a  wider  discretion  to  the  administrative 
authorities  than  do  those  of  the  written  type.  It  is 
also  sometimes  claimed  that  they  are  unsuited  to 
democracies  because  the  masses  are  distrustful  of  a 

21  Bryce,  Essay  on  Constitutions,  p.  22. 

22  The   Comparative   Merits   of   Written   and  Prescriptive   Constitutions, 
2  Harvard  Law  Eeview,  356. 

23  See  Jameson,  Constitutional  Conventions,  §  77. 
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constitution  whose  provisions  rest  mainly  upon  cus- 
tom and  tradition. 

Concerning  the  relative  merits  of  the  two  types 
Judge  Jameson  remarks:  "For  a  community  whose 
political  training  has  been  carried  to  a  high  degree  of 
perfection,  in  my  view,  an  unwritten  constitution 
would,  on  the  whole,  be  preferable.  *  *  *  But 
for  a  community  whose  training  has  been  imperfect 
or  which  is  subject  to  fits  of  political  apathy,  alter- 
nating with  those  of  intense  zeal  for  reform,  a  writ- 
ten constitution  is  doubtless  the  better  one."^*  The 
constitution  of  G-reat  Britain  remains  the  only 
example  of  the  unwritten  type  though  it  is  not  the 
sole  example,  as  we  have  shown,  of  a  really  flexible 
constitution. 

13.  Essentials  of  a  written  constitution. — ^A  consti- 
tution is  supposed  to  contain  only  the  fundamental  or 
organic  law  of  the  state,  or  rather  that  part  of  it  which 
deals  with  the  organization  and  powers  of  the  govern- 
ment in  its  broader  outlines  and  which  regulates  the 
political  relations  between  the  state  and  the  people 
who  are  subject  to  its  jurisdiction.  Strictly  speaking 
a  constitution  should  contain  only  very  general  pre- 
scriptions relating  to  such  matters  as  the  structural 
organization  of  the  state,  the  distribution  of  the  pow- 
ers of  government  among  the  different  organs,  their 
spheres  of  operation,  limitations  upon  its  authority, 
definition  of  the  suffrage,  terms,  qualifications,  modes 
of  selection  and  removal  of  the  principal  public 
officers,  the  procedure  for  making  constitutional 
amendments,  and  the  like.    All  matters  of  secondary 

2*  Constitutional  Conventions,  §  78. 
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and  subsidiary  character  should  be  left  to  statutory 
regulation. 

A  typical  American  constitution  contains:  (1)  a 
bill  of  rights ;  (2)  a  clause  distributing  the  powers  of ' 
government  among  the  legislative,  executive  and  ju- 
dicial departments ;  (3)  a  group  of  provisions  de- 
fining the  organization  of  the  several  departments  of 
the  government,  conferring  certain  powers  upon  each 
of  them  and  sometimes  imposing  certain  limitations 
upon  their  authority;  (4)  a  provision  or  provisions 
defining  the  electorate;  (5)  a  provision  outlining  the 
mode  of  procedure  by  which  amendments  to  the  con- 
stitution may  be  made ;  and  (6)  a  group  of  miscel- 
laneous provisions  dealing  with  such  matters  as  local 
government,  public  education,  election,  legislative  ap- 
propriations, legislative  procedure,  impeachment, 
finance,  corporations,  the  militia  and  frequently 
many  other  matters  which  under  the  earlier  consti- 
tutions were  left  unregulated  or  were  dealt  with  by 
statute. 

14.  The  bill  of  rights.; — The  bill  of  rights,  now 
considered  an  essential  part  of  every  American  con- 
stitution, is  a  series  of  declarations  setting  forth  cer- 
tain fundamental  and  inalienable  civil  and  political 
rights  of  the  citizen;  it  imposes  upon  the  govern- 
ment a  prohibition  from  interfering  with  the  enjoy- 
ment of  such  rights  or  defines  the  mode  of  procedure 
to  be  followed  by  the  government  when  it  undertakes 
to  deprive  an  individual  of  his  life,  liberty  or  property. 
It  usually  contains  declarations  guaranteeing  relig- 
ious liberty,  the  right  of  assembly  and  of  petition,  of 
speech  and  of  press,  the  right  of  the  accused  to  trial 
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by  jury,  exemption  from  searches  and  seizures  except 
under  certain  specified  conditions,  the  benefit  of  bail, 
of  the  writ  of  habeas  corpus,  indictment  by  grand 
jury,  the  right  of  counsel  and  various  other  guaran- 
tees which  collectively  constitute  the  rule  of  due  proc- 
ess of  law  in  judicial  procedure. 

There  are  also  usually  prohibitions  against  impris- 
onment for  debt,  against  ex  post  ^Eacto  legislation, 
bills  of  attainder,  cruel  and  unusual  punishments, 
the  quartering  of  soldiers  in  private  houses,  against 
the  taking  of  private  property  except  for  public  use 
and  then  only  after  compensation,  etc.  Finally,  the 
bin  of  rights  usually  contains  certain  enunciations 
of  poHtieal  theory  such  as  the  declaration  that  all 
men  are  by  nature  free  and  equal  and  are  entitled 
to  certain  inalienable  rights,  among  which  are  life, 
liberty  and  the  pursuit  of  happiness ;  that  to  secure 
these  rights  governments  have  been  instituted  among 
men,  deriving  their  just  powers  from  the  consent  of 
the  governed ;  that  governments  are  founded  in  com- 
pact ;  that  perpetuities  and  monopolies  are  contrary 
to  the  genius  of  free  republics;  that  no  man  or  set 
of  men  are  entitled  to  exclusive  privileges ;  that  pub- 
lic officers  are  the  trustees  and  servants  of  the  peo- 
ple ;  that  whenever  the  ends  of  government  have  been 
perverted  and  all  other  means  of  redress  are  ineffec- 
tive revolution  is  not  only  a  right  but  a  duty ;  that  a 
frequent  recurrence  to  the  fundamental  principles  of 
civil  government  is  absolutely  necessaiy  to  preserve 
the  blessings  of  liberty;  and  other  declarations  of  a 
similar  kind. 

The  bill  of  rights  is  thus  a  constitution  of  liberty 
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and  as  such  complements  the  constitution  of  govern- 
ment. It  was  originally  intended  to  furnish  guaran- 
tees in  behalf  of  individual  liberty,  against  arbitrary 
executive  power,  of  which  there  was  much  fear  dur- 
ing the  period  following  the  Revolution,  and  since  the 
danger  from  executive  tyranny  has  long  ago  disap- 
peared it  has  seemed  strange  to  certain  foreign:  writ- 
ers on  American  government  that  such  declarations 
should  continue  to  be  repeated  and  multiplied  in  the 
newer  state  constitutions.  To  such  observers  the  only 
reason  is  the  American  fondness  for  enunciating  the 
maxims  of  political  equality  and  principles  of  gov- 
ernment. But  this  is  a  superficial  view,  for,  whereas 
the  danger  from  executive  aggression  has  largely 
disappeared,  that  from  legislative  interference  has 
greatly  increased  and  it  is  for  protection  against  this 
danger  that  the  bill  of  rights  is  still  justified. 

The  American  people  have  always  attached  gi-eat 
importance  to  bills  of  rights  and  they  have  occupied  a 
conspicuous  place  in  every  state  constitution  framed 
since  1780,  with  the  exception  of  those  of  Lomsiana 
of  1812,  1845,  1852  and  1864,  and  in  each  of  these 
there  were  scattering  provisions  containing  certain 
guarantees  for  the  protection  of  individual  liberty. 
James  Bryee  observes  that  they  are  historically  the 
most  interesting  parts  of  the  American  constitutions, 
being  as  they  are  "the  legitimate  child  and  repre- 
sentative of  Magna  Charta  and  the  English  Bill  of 
Rights.  "2" 

The  absence  of  a  biU  of  rights  from  the  Federal 
Constitution  as  it  was  adopted  in  1789  was  one  of  the 

2S  The  American  Commonwealth,  chap.  36. 
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chief  objections  raised  against  its  ratification,  al- 
though as  Hamilton  pointed  out  in  ''The  Federalist" 
the  objection  was  not  well  founded  for  the  reason  that 
the  federal  government  being  one  of  delegated  pow- 
ers it  would  be  superfluous  to  prohibit  it  expressly 
from  exercising  powers  which  had  not  been  conferred 
upon  it  by  the  Constitution.  But  his  explanation  did 
not  remove  the  popular  dissatisfaction  and  the  adop- 
tion of  the  first  ten  amendments  in  1790  provided  the 
Constitution  with  what  is  in  effect  a  bill  of  rights, 

15.  Federal  and  state  constitutions  compared. — 
In  respect  to  its  content  the  Constitution  of  the  United 
States  is  a  model  of  written  constitutions.  No 'at- 
tempt was  made  to  embody  among  its  provisions  pre- 
scriptions relating  to  any  but  the  most  fundamental 
matters  of  political  organization  and  of  individual 
rights.  It  contains  little  or  nothing  in  regard  to 
trade,  industry,  corporations,  education,  very  little 
concerning  the  election  of  Senators,  Representatives 
or  Presidential  electors,  little  in  regard  to  legislative 
procedure  and  nothing  in  regard  to  the  nomination 
of  candidates  for  President  and  Vice  President. 

The  state  constitutions,  especially  the  more  recent , 
ones,  however,  contain  numerous  provisions  that  can 
scarcely  be  regarded  as  fundamental  in  character  at 
all  and  according  to  the  test  mentioned  above  they 
belong  more  properly  to  the  statutes.  The  early  state 
constitutions  were,  to  be  sure,  brief  documents  con- 
taining only  provisions  of  a  very  general  character, 
but  with  passing  time  they  have  increased  in  volume 
so  that  some  of  the  more  recent  ones  have  acquired 
somewhat  the  character  of  codes  of  public  and  pri- 
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vate  law.  The  constitution  of  Virginia,'  for  example, 
has  grown  from  a  document  of  about  fifteen  hundred 
words  to  one  of  more  than  thirty  thousand.  The  pres- 
ent constitution  of  Alabama  contains  about  thirty- 
three  thousand  words,  that  of  Louisiana  about  forty- 
five  thousand  and  that  of  Oklahoma  about  fifty  thou- 
sand. The  latter  constitution  contains  an  article  of 
seven  sections  on  federal  relations,  a  series  of  provi- 
sions dealing  with  the  initiative  and  referendum;  a 
section  describing  the  seal  of  the  state ;  a  list  of  those 
who  may  accept  railroad  passes ;  an  article  on  insur- 
ance; one  on  manufactures  and  commerce;  and  one 
on  alien  and  corporate  ownership  of  lands.  It  also 
contains  an  eniuneration  of  the  powers  of  the  legisla- 
ture, thus  making  it  to  some  extent  a  body  of  dele- 
gated rather  than  of  residuary  powers. 

Two  reasons  are  responsible  for  the  tendency  to 
transform  the  state  constitutions  from  simple  instru- 
ments of  government  into  codes  of  public  and  private 
law.  The  first  has  been  the  increasing  popular  dis- 
trust of  the  legislatures  on  account  of  their  frequent 
failure  to  represent  properly  the  people,  the  remedy 
for  which  has  been  sought  in  the  imposition  of  de- 
tailed restrictions  upon  their  power  and  the  regula- 
tion through  constitutional  provision  of  many  matters 
which  have  heretofore  been  dealt  with  by  statute.  The 
second  reason  is  due  to  the  changed  economic  condi- 
tions which  have  transformed  the  simple  society  of 
one  hundred  years  ago  into  a  very  complex  economic 
and  social  organism  and  which  has  in  turn  given  rise 
to  numerous  subjects  that  must  be  dealt  with  by  the 
constitution.    The  growth  of  great  cities,  the  rise  of 
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the  industrial  system,  the  organization  of  powerful 
corporations  and  combinations  in  restraint  of  trade, 
the  development  of  railway  and  telegraph  systems, 
have  produced  conditions  which  affect  too  deeply  the 
public  interests  to  leave  their  regulation  entirely  to 
the  legislature.  Furthermore,  the  higher  average  of 
character  and  ability  found  among  the  members  of  a 
-  constitutional  convention  as  compared  with  that  of  a 
legislature  has  created  a  demand  for  more  legislation 
through  this  body.^®  The  state  legislatures  in  conse- 
quence have  been  shorn  of  their  power  to  deal  with 
many  matters  of  real  importance,  and  the  length  of 
the  constitution  has  increased  correspondingly. 

16.  The  origin  of  the  state  constitutions. — ^In  the 
United  States  each  individual  state  has  its  own  con- 
stitution embodying  its  own  ideas  of  government  and 
liberty.  In  the  framing  of  its  constitution  each  is 
free  to  adopt  such  a  system  of  government  as  it 
sees  fit,  subject  to  the  limitation  that  the  government 
which  it  sets  up  must  be-  republican  in  form  and  that 
the  provisions  which ~it  contains  must  not  violate  the 
federal  prohibitions  imposed  on  the  states. 

In  point  of  origin  the  constitutions  of  the  original 
states  antedated  that  of  the  United  States  and  fur- 
nished many  of  the  ideas  which  were  incorporated 
into  the  latter  instrument.  They  are  as  James  Bryce 
has  remarked  the  oldest  things  in  the  political  history 
of  America  for  they  are  the  continuations  and  repre- 
sentatives of  the  royal  charters  granted  by  the  Eng- 
lish Crown  to  the  earliest  settlers.  Their  pedigree 
even  goes  back  to  the  charters  of  the  trade  guilds  of 

28  Compare  Dealey,  Our  State  Constitutions,  p.  1. 
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the  middle  ages,^^  thus  demonstrating  the  truth  of  the 
principle  that  constitutions  are  the  result  of  growth 
rather  than  of  invention.  When  the  colonies  threw 
off  their  allegiance  to  Great  Britain  the  more  liberal 
charters  like  those  of  Connecticut  and  Massachusetts 
became  the  models  for  the  constitutions  framed  by  the 
now  independent  states.  They  were  of  course  largely 
altered  and  adapted  to  the  new  situation  caused  by 
the  Revolution,  though  the  charter  of  Massachusetts 
was  retained  without  change  until  1780,  that  of 
Connecticut  untU  1818  and  that  of  Rhode  Island 
until  1842. 

Soon  after  the  outbreak  of  the  Revolution  the  colo- 
nies applied  to  the  Continental  Congress  for  advice 
and  this  body  by  a  resolution  of  May  10, 1776,  reciting 
that  the  King  and  Parliament  had  excluded  the 
inhabitants  from  the  protection  of  the  Crown  and 
had  refused  to  answer  their  humble  petition,  advised 
the  colonies  to  suppress  totally  the  authority  of  the 
Crown  and  set  up  such  governments  as  were  suitable 
to  their  independent  situation.  In  pursuance  of  this 
advice  each  of  the  states  except  Connecticut  and 
Rhode  Island  proceeded  to  frame  constitutions  of 
their  own  and  before  the  close  of  the  Revolution  the 
work  had  been  completed.  The  very  liberal  charters 
of  the  two  states  mentioned  were  in  fact  constitutions 
in  everything  except  name  and  they  were  retained  as 
such  until  long  after  the  Revolution.^® 

27  American  Commonwealth  (abridged  ed.),  p.  297. 

28  For  the  procedure  by  which  these  constitutions  were  framed,  see  Dodd, 
Eevision  and  Amendment  of  State  Constitutions,  chap.  1.  See  also  two 
articles  by  Morey  and  Webster  on  the  Eevolutionary  State  Constitutions  in 
the  Annals  of  the  American  Academy  of  Political  and  Social  Science,  vols, 
rv  and  IX;  and  Jameson,  Constitutional  Conventions,  §§  120  and  following. 
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17.  Character  of  the  early  state  constitutions — 
Stages  of  development. — These  early  constitutions 
were  framed  under  the  stress  of  the  Revolution,  some- 
what hastily  and  in  some  cases  according  to  methods 
which  would  now  be  considered  irregular  and,  with 
the  exception  of  that  of  Massachusetts,  which  still 
remains  in  force,  "they  were  all  soon  displaced  by 
newer  and  more  perfectly  framed  instruments.  They 
were  very  brief  documents  and  embodied  only  very 
general  principles  of  political  organization,  every- 
thing else  being  left  to  statutory  regulation.  They 
all  contained  elaborate  bill  of  rights  and  bore  evi- 
dences of  democratic  distrust  such  as  are  entirely 
absent  from  the  constitutions  now  in  force. 

In  a  rough  way  the  state  constitutions  have  gone 
through  three  stages  of  development.  The  constitu- 
tions of  the  period  following  the  Revolution  were 
characterized  by  a  natural  dread  of  executive  and 
military  power  and  manifested  a  distrust  of  democ- 
racy. They  confided  to  the  legislature,  not  only  the 
whole  power  of  legislation  without  any  limitations 
but  also  the  power  of  appointing  the  principal  state 
of&cers  from  the  governor  down.  Except  in  Massa- 
chusetts the  governor  was  denied  the  veto,  power  and 
all  positive  control  over  legislation  and  of  course  he 
was  given  practically  no  power  of  appointment. 

The  second  stage  of  development  covered  roughly 
the  first  half  of  the  nineteenth  century.  This  was  a 
period  of  extraordinary  democratization  along  all 
lines.  The  principle  now  became  established  that 
constitutions  and  constitutional  amendments  must  be 
ratified  by  popular  vote.    The  election  of  the  gov- 
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ernor  and  other  state  officers  including  even  the 
judges  in  many  states  was  taken  from  the  legislature 
ajid  entrusted  to  the  people  and  at  the  same  time  the 
bulk  of  local  officers  was  made  elective  by  popular 
vote.  Property  qualifications  for  voting  and  office 
holding  were  abolished  and  practically  universal 
suffrage  for  white  men  was  established.  There  was 
everywhere  a  tendency  to  shorten  official  terms  and 
introduce  frequent  elections.  The  principle  of  the 
referendum  for  ordinary  legislation  was  also  intro- 
duced and  the  increasing  length  of  the  constitutions 
afforded  further  evidence  of  a  growing  distrust  of 
the  legislature  and  of  the  tendency  to  substitute  the 
constitutional  convention  in  the  place  of  the  legisla- 
ture as  an  organ  of  legislation  for  many  subjects  that 
had  formerly  been  dealt  with  by  statute. 

The  third  period  of  constitutional  development  fol- 
lowed the  Civil  "War  and  was  marked  both  by  a  ten- 
dency toward  reaction  in  certain  directions  and  fur- 
ther democratization  of  institutions.  The  reactionary 
tendency  manifested  itself  not  against  the  principle 
of  popular  control  but  rather  against  the  earlier 
policy  of  depriving  the  executive  of  certain  powers 
which  time  and  experience  had  shown  that  he  ought 
to  possess.  Thus  his  term  was  now  quite  generally 
extended,  his  power  of  veto  was  more  widely  intro- 
duced and  his  power  of  appointment  and  control 
enlarged.  The  most  significant  tendency,  however, 
was  the  growing  practice  of  imposing  constitutional 
limitations  on  the  competence  and  procedure  of  the 
legislature  which,  from  once  having  been  the  deposi- 
tary not  only  of  an  unlimited  power  of  legislation 
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but  also  the  chief  appointing  authority,  had  now  come 
to  be  regarded  with  more  or  less  distrust  and  want 
of  confidence.  Its  power  to  enact  special  legislation 
on  an  ever  increasing  number  of  subjects  was  either 
taken  away  entirely  or  subjected  to  restrictions  and 
its  power  of  general  legislation  was  also  restricted  by 
numerous  limitations.  In  some  of  the  newer  con- 
stitutions like  that  of  Oklahoma  the  limitations  on 
the  legislative  power  are  so  numerous  that  the  early 
constitutional  theory  which  regarded  the  legislature 
as  an  authority  of  residuary  powers  has  almost  been 
undermined.  This  period  of  constitutional  develop- 
ment has  been  characterized  by  an  extraordinary 
extension  of  the  principle  of  the  referendum  as  a 
means  of  legislation  and  by  the  introduction  of  the 
initiative,  nominations  by  direct  primaries,  the  recall 
and  other  institutional  forms  of  democracy.  Simul- 
taneously with  this  development  the  texts  of  the  con- 
stitutions have  expanded  and  increased  in  length; 
many  matters  formerly  dealt  with  in  brief  terms  by 
the  constitution  are  now  regulated  in  detail;  others 
which  were  formerly  left  entirely  to  statutory  regu- 
lation are  now  dealt  with, by  the  constitution. 

18.  Framing  of  state  constitutions — Stages  of 
procedure. — The  procedure  by  which  the  American 
state  constitutions  have  been  framed  and  put  into 
force  has  gone  through  several  stages  of  development. 
During  the  Revolutionary  period  the  procedure, 
judged  by  present  methods  and  standards,  was  in 
most  instances  irregular.  Several  of  the-  original 
constitutions  were  framed  by  the  legislatures  and  in 
legal  theory,  therefore,   were   nothing  more  than 

29 


30  _  CONSTITUTIONAL  LAW 

statutes,  while  some  were  framed  by  bodies  not 
expressly  authorized  to  do  so.  Moreover,  of  those 
framed  before  1784,  only  two — those  of  Massachusetts 
and  New  Hampshire — ^were  formally  submitted  to 
a  vote  of  the  people.  The  now  fundamental  distinc- 
tion between  constitutions  and  statutes,  between  the 
constituent  power  and  the  legislative  power  was  not 
then  fully  recognized.  Nor  was  the  idea  of  a  con- 
vention as  something  distinct  from  a  legislative  body 
fully  developed.  Even  where  the  convention  was 
employed  for  constitution  making  it  was  sometimes 
called  by  irregular  processes  and  was  not  therefore  a 
really  constituent  body. 

The  second  stage,  which  began  roughly  with  the 
nineteenth  century  was  marked  by  the  development 
of  the  convention  as  a  body  distinct  from  the  legis- 
lature and  all  the  constitutions  adopted  since  that 
time  have  been  framed  by  such  bodies.  The  third 
stage  saw  the  adoption  of  the  principle  that  the  consti- 
tution should  be  submitted  to  a  vote  of  the  people  and 
approved  by  them  before  being  put  into  effect.  Ilntil 
1860  this  practice  was"  uniformly  followed  although 
there  were  some  exceptions.  The  secession  consti- 
tutions were  not  generally  submitted  to  popular  vote 
though  the  reconstruction  constitutions  were  required 
to  be  so  approved.  Since  the  close  of  the  reconstruc- 
tion period  the  rule  requiring  popular  submission  has 
been  departed  from  in  a  number  of  instances,  notably 
by  the  conventions  of  Mississippi  (1890),  South 
Carolina  (1895), Delaware  (1897), Louisiana  (1898), 
and  that  of  Virginia  (1902). 

Pew  of  the  Revolutionary  constitutions  contained 
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any  provision  for  calling  conventions  and  some  of 
those  of  a  later  period  likewise  contained  no  such  pro- 
visions. Indeed,  twelve  constitutions  now  in  force 
make  no  provision  for  assembling  conventions.  Natu- 
rally therefore  the  question  has  arisen  as  to  whether 
in  the  absence  of  such  provisions  a  convention  may 
nevertheless  be  called.  The  generally  accepted  rule  is 
that  where  the  constitution  contains  no  provision  for 
calling  a  convention,  i>ut  has  no  provision  expressly 
confining  amendment  to  a  particular  method  the  legis- 
lature may  provide  for  a  convention  and  in  fact  there 
have  been  many  such  cases.^®  However,  td  avoid  such 
questions  most  constitutions  adopted  since  1784  have 
made  definite  provision  for  calling  conventions.  Some 
give  the  legislature  power  to  call  conventions  without 
submitting  the  question  to  popular  vote ;  some  permit 
the  legislature  to  submit  the  question  of  calling  a 
convention  to  a  popular  vote  (a  provision  now  found 
in  twenty-six  constitutions) ,  while  others  require  the 
question  to  be  submitted  to  a  vote  of  the  people  at 
regular  intervals  (now  found  in  six  constitutions). 
Thirty-two  constitutions  now  require  popular 
approval  of  calls  for  conventions  and  this  may  be 
said  to  be  the  settled  rule.  In  Maine  and  a  number 
of  Western  states  resolutions  to  call  conventions  may 
be  initiated  and  approved  by  popular  vote,  so  that 
the  matter  is  removed,  to  a  large  extent  entirely  from 
legislative  control.  The  constitutions  of  New  York 
and  Michigan  contain  largely  self  executing  pro- 

29Dodd,  The  Eevision  and  Amendment  of  State  Constitutions,  p.  44; 
Jameson,  Constitutional  Conventions,  p.  210.  But  see  the  opinions  of  the 
Massachusetts  and  Bhode  Island  Justices  to  the  contrary,  6  Cush.  573 
and  14  B.  I.  649. 
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visions  wMch  remove  the  question  entirely  from  the 
power  of  the  legislature  after  the  people  have  once 
voted  in  favor  of  a  convention. 

19.  The  legal  position  of  the  constitutional  con- 
vention.— By  its  very  nature  a  constitutional  conven- 
tion is  a  constituent  body  assembled  for  the  single 
purpose  of  framing  a  constitution.  Does  it  supersede 
the  existing  constitutional  organs  of  the  government? 
Judge  Jameson  contends  that  the  convention  is  abso- 
lutely bound  by  the  restrictions  imposed  upon  it  by 
the  legislative  act  by  which  it  is  called.^"  But  in  fact 
where  such  restrictions  have  been  imposed  they  have 
been  so  often  disregarded  that  this  view  cannot  be 
accepted.  Moreover  the  courts  of  a  number  of  states 
have  declined  to  hold  invalid  constitutions  framed 
in  violation  of  statutory  restrictions.  The  better 
opinion  is  that  the  convention  is  neither  sovereign 
nor  subordinate  to  the  legislature  but  that  it  is  inde- 
pendent within  a  sphere  peculiarly  its  own.*^ 

It  is  clear,  however,  that  a  convention  is  bound  by 
the  provisions  of  the  existing  constitution  in  pursu- 
ance of  which  it  sits  and  that  it  is  subject  to  the 
restrictions  implied  in  the  limited  character  of  its 
functions.  In  a  number  of  instances  conventions  have 
exercised  or  sought  to  exercise  regular  legislative  and 
sometimes  even  executive  powers  but  this  practice  has 
generally  been  condemned  by  public  opinion  and  occa- 
sionally by  the  courts.  Th^  better  view  is  that  a  con- 
stitutional convention  does  not  supersede  the  regular 
executive,  legislative  and  judicial  organs  of  the  state 

so  Constitutional  Conventions,  pp.  362  and  following. 

31  Dodd,  The  Eevirion  and  Amendment  of  State  Constitutions,  p.  80. 
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and  when  it  assumes  to  do  so  it  transcends  the  author- 
ity implied  in  its  own  limited  functions.  Neverthe- 
.  less,  while  it  may  not  properly  enact  a  law  there  is 
nothing  to  prevent  it  from  embodying  its  ideas  in  the 
form  of  a  constitutional  provision  and  thus  accom- 
plishing indirectly  what  it  cannot  do  directly. 
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CHAPTER  II. 

AMEBICAN  CONSTITUTIONS  AND  CONSTITUTIONAL 

LAW. 

20.  Origin  and  formation  of  the  Federal  Constitu- 
tion.— The  Articles  of  Confederation  which  served 
the  purpose  of  a  Constitution  for  the  United  States 
between  1781  and  1789  supplied  in  an  imperfect  way 
the  need  of  a  general  government  and  demonstrated 
the  value  of  common  action,  but  the  weakness  of  the 
union  which  they  created  and  the  impotency  of  the 
government  which  they  provided  brought  the  coun- 
try in  a  few  years  to  the  verge  of  anarchy.  Under 
the  Articles  each  state  practically  retained  its  own 
sovereignty  and  there  was  no  means  of  compelling  it 
to  perform  its  obligations  to  the  Union.  Congress 
had  no  power  of  taxation  and  the  only  means  of 
replenishing  the  treasury  was  by  voluntary  contribu- 
tions from  the  states,  some  of  which  contributed  lit- 
tle or  nothing  and  those  which  responded  did  so 
tardily  and  grudgingly.  Likewise  Congress  had  no 
power  to  regulate  commerce  either  with  foreign  coun- 
tries or  among  the  states  themselves.  .Each  state 
therefore  framed  its  own  trade  regulations  with  ref- 
erence to  its  own  interests,  the  result  being  frequent 
reprisals  and  retaliations  upon  one  another.  They 
violated  the  treaty  with  Great  Britain  and  Congress 
had  no  power  to  prevent  it,  a  fact  which  led  Great 
Britain  to  refuse  to  fulfill  her  treaty  Obligations. 
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The  organization  of  the  government  established 
by  the  Articles  was  defective  in  many  particulars. 
There  was  no  executive  or  executive  machinery  and 
consequently  Congress  was  dependent  upon  the  good 
will  of  the  states  to  enforce  its  laws.  Except  a  court 
of  appeals  in  cases  of  capture  the  confederation  had 
no  judiciary  and  again  dependence  was  had  upon  the 
state  courts.  Disregarding  the  principle  of  checks 
and  balances  the  Articles  created  a  single  chambered 
Congress  for  legislative  purposes.  Disregarding  also 
the  differences  of  population  among  the  states  the 
Articles  enacted  that  each  state  should  have  one  vote 
in  the  Congress.  The  representatives  were  paid  by 
the  states  which  sent  them  and  they  were  subject  to 
instructions  and  to  recall.  Thus  the  Congress  had 
more  the  character  of  a  body  of  plenipotentiaries 
than  that  of  a  legislature.  It  required  the  vote  of  nine 
states  to  pass  any  important  act  of  legislation  and  no 
amendment  of  the  Articles  was  valid  until  it  had 
received  the  assent  of  every  member  of  the  confedera- 
tion. Two  attempts  were  made  to  amend  the  Articles 
so  as  to  give  Congress  power  to  levy  a  duty  on  imports 
but  both  attempts  failed  through  the  opposition  of 
a  single  state. 

21.  The  Constitutional  Convention  of  1787. — ^In 
September,  1786,  a  convention  of  delegates  repre- 
senting five  states  was  held  at  Annapolis  to  take  into 
consideration  the  question  of  uniform  trade  regula- 
tion among  the  states.  The  convention  was  so.  poorly 
attended  that  it  did  not  enter  upon  a  consideration 
of  the  business  for  which  it  had  been  cklled  but  before 
adjourning  it  adopted  a  resolution  calling  upon  the 
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states  to  choose  delegates  to  a  convention  to  be  held 
in  Philadelphia  in  May  of  the  following  year  to  pro- 
pose '*such  changes  in  the  Articles  of  Confederation 
as  might  render  them  adequate  to  the  exigencies  of 
the  union." 

Congress  tardily  approved  this  resolution  and  called 
upon  the  states  to  choose  delegates  to  this  conven- 
tion for  the  sole  and  express  purpose  of  revising  the 
Articles  of  Confederation  which  alterations  were  to 
be  reported  to  Congress  and  when  adopted  by  itself 
and  confirmed  by  the  states  should  be  put  into  opera- 
tion. In  pursuance  of  this  call  all  the  states  except 
Rhode  Island  chose  delegates  and  the  convention 
assembled  at  Philadelphia  in  May,  1787.  The  instruc- 
tions of  the  delegates  limited  their  powers  to  a  mere 
revision  of  the  Articles  of  Confederation,  but  the 
convention  did  not  regard  such  instructions  as  bind- 
ing and  it  proceeded  to  frame  an  entirely  new  consti- 
tution. Soon  after  the  convention  was  organized  it 
■^as  discovered  that  there  was  a  wide  difference  of 
opinion  among  the  delegates  from  the  larger  and 
more  populous  states  and  those  from  the  smaller 
states,  in  regard  to  their  powers  and  also  in  regard 
to  the  character  of  the  revision  which  seemed  to  be 
necessary. 

In  general  the  delegates  from  the  smaller  states 
insisted  that  in  principle  the  Confederation  was 
sound  and  consequently  all  that  was  needed  was  a 
mere  revision  of  the  Articles  so  as  to  give  Congress 
larger  powers  of  taxation,  the  power  to  reguljate 
commerce,  etc.  The  delegates  representing  the  larger 
states,  however,  felt  that  the  retention  of  the  prin- 
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eipal  features  of  the  Confederation  would  not  remove 
the  existing  evils  and  they  therefore  demanded  that 
the  Articles  be  entirely  set  aside  and  a  new  and  radi- 
cally different  type  of  government  substituted.  Their 
views  were  embodied  in  the  so  called  Virginia  "plan" 
which  declared  that  a  national  government  ought  to 
be  established  consisting  of  a  supreme  legislature, 
executive  and  judiciary  and  this, plan  became  the 
basis  of  the  system  finally  adopted  by  the  convention. 
22.  The  compromises  of  the  Constitution.— -The 
convention  without  much  discussion  decided  that  the 
legislative  department  should  consist  of  two  houses 
but  on  the  question  of  how  the  states  should  be  repre- 
sented therein  there  was  much  debate,  characterized 
at  times  by  displays  of  bad  feeling  on  the  part  of  the 
delegates  who  insisted  on  retaining  the  old  principle: 
of  equality  of  representation.  The  matter  was  finally 
compromised  by  allowing  the  states  equal  representa- 
tion in  the  upper  house  and  representation  in  pro- 
portion to  their  population  in  the  lower  house.  The 
question  of  whether  the  slaves  should  be  counted  in 
determining  the  basis  of  representation  led  to  a 
division  among  the  delegates  from  the  free  states  and 
those  from  the  slave  states,  the  latter  of  whom 
demanded  that  the  slave  population  should  be  reck- 
oned in  determining  the  number  of  their  repre- 
sentatives. This  dispute  was  also  finally  settled  by 
compromise,  it  being  provided  that  both  representa- 
tives and  direct  taxes  should  be  apportioned  among 
the  states  in  proportion  to  their  population  but  that 
only  three-fifths  of  the  slaves  should  be  counted  for 
this  purpose. 
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The  question  of  the  power  of  Congress  to  regu- 
late commerce  gave  rise  to  a  third  controversy  which 
was  also  settled  by  compromise.  The  delegates  from 
the  Northern  states  wished  to  give  Congress  the 
power  to  regulate  commerce  by  a  bare  majority  but 
the  delegates  from  the  Southern  states,  which  at  that 
time  furnished  the  principal  articles  of  export,  feared 
that  the  power  might  be  employed  to  injure  their  for- 
eign trade  and  at  the  same  time  to  prohibit  the  im- 
portation of  slave  labor.  The  difference  was  finally 
adjusted  by  the  adoption  of  a  provision  which  gave 
Congress  power  tO  regulate  commerce  by  a  majority 
vote  but  which  also  prohibited  Congress  from  restrict- 
ing the  importation  of  slaves  before  the  year  1808. 
The  settlement  of  these  differences  by  compromise 
removed  the  chief  obstacle  to  the  adoption  of  the 
Constitution,  though  it  should  be  remembered  that 
many  other  less  important  questions  had  to  be  settled 
also  by  compromise,  so  that  in  reality  the  Constitu- 
tion as  finally  agreed  upon  was  largely  an  instrument 
of  compromises.  However,  illogical  and  objection- 
able they  may  be,  it  is  practically  certain  that  with- 
out them  no  agreement  would  have  been  possible. 

23.  Ratification  of  the  Constitution. — Before  ad- 
journing the  convention  adopted  a  resolution  provid- 
ing that  the  draft  of  the  Constitution  should  be  sent 
to  Congress  with  the  request  that  this  body  should 
transmit  it  to  the  legislatures  of  the  several  states 
and  that  these  in  turn  should  submit  it  to  conven- 
tions for  ratifications.  It  was  also  resolved  that  when 
it  should  have  been  ratified  by  conventions  in  nine 
states  it  should  go  into  effect  between  the  states  so 
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ratifying.  This  was  undoubtedly  contrary  to  the  pro- 
visions of  the  Articles  of  Confederation,  which  re- 
quired the  assent  of  every  state  to  any  revision  of  that 
instrument ;  so  that  in  legal  theory  the  Articles  were 
set  aside  by  revolutionary  methods,  but  the  impos- 
sibility of  amendment  according  to  the  procedure 
prescribed  by  the  Articles  convinced  the  convention 
that  only  revolutionary  processes  were  practical  and 
hence  under  the  circumstances  they  were  justifiable. 

When  the  Constitution  came  before  the  states  for 
ratification  it  was  vigorously  attacked  in  many  quar- 
ters on  the  ground  that  in  providing  for  a  national 
government  vested  with  extensive  powers  it  had 
sacrificed  the  rights  of  the  states ;  that  such  a  govern- 
ment would  prove  dangerous  to  the  liberties  of  the 
people;  that  the  president  might  easily  make  him- 
self a  dictator;  that  the  senate  would  become  an  oli- 
garchy; that  the  federal  judiciary  would  encroach 
upon  the  judicial  power  of  the  states;  that  the 
Constitution  had  no  bill  of  rights  for  the  protec- 
tion of  the  people  in  respect  to  rights  of  assembly,  of 
speech,  of  petition,  religious  worship,  etc.  The  last 
mentioned  objection  was  only  overcome  by  a  promise 
on  the  part  of  the  friends  of  the  Constitution  that  as 
soon  after  its  ratification  as  possible  amendments 
would  be  proposed  providing  proper  safeguards  for 
the  security  of  individual  liberty,  a  promise  which 
was  carried  out  by  the  adoption  of  the  first  ten 
amendments  in  1790. 

Partly  through  the  powerful  arguments  of  "The 
Federalist,"  written  by  Hamilton,  Jay  and  Madison, 
and  partly  as  a  result  of  the  prompt  and  almost  unani- 
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mous  ratification  by  the  small  states,  from  which  the 
opponents  of  the  Constitution  had  expected  their 
chief  support,  the  opposition  broke  down  and  before 
the  end  of  the  year  1788  all  the  states  except  Rhode 
Island  and  North  (Carolina  had  given  their  adhesion. 
Rhode  Island  finally  ratified  it  in  November,  1789, 
and  North  Carolina  did  likewise  in  the  following 
year. 

24.  The  Constitution  in  outline. — A  comparison 
of  the  Constitution  with  the  Articles  of  Confederation 
will  reveal  its  fundamental  features.  In  the  first 
place  the  Constitution  provided  for  a  government 
whose  powers  are  divided  between  three  separate  de- 
partments :  a  legislative,  an  executive  and  a  judicary, 
whereas  under  the  Articles  of  Confederation  there 
was  neither  executive  nor  j  udiciary .  Hamilton  argued 
in  "The  Federalist"  that  an  energetic  executive  was 
indispensable  to  the  existence  of  a  good  government 
and  that  a  feeble  executive  implied  a  feeble  govern- 
ment, which  was  but  another  name  for  a  bad  govern- 
ment.*^ The  lack  of  an  executive  to  enforce  the  laws 
enacted  by  the  Congress  of  the  Confederation  proved 
to  be  one  of  its  chief  weaknesses  and  the  convention 
was  practically  unanimous  in  the  opinion  that  the  new 
government  should  have  an  executive  vested  with 
large  powers.  According  to  Hamilton  the  crowning 
defect  of  the  Articles  of  Confederation  was  the  lack 
of  a  national  judiciary  for,  as  he  observed,  laws  are  a 
dead  letter  without  courts  to  expound  and  define  their 
true  meaning  and  operation.**    "Where  there  is  no 

82  The  Federalist,  No.  69. 
88  Same,  No.  22. 
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judicial  department,"  said  Chancellor  Kent,  "to  in- 
terpret and  execute  the  law,  to  decide  controversies, 
and  to  enforce  rights  the  government  must  either 
perish  by  its  own  imbecility,  or  the  other  departments 
,  of  government  must  usurp  powers,  for  the  purpose 
of  commanding  obedience,  to  the  destruction  of  lib- 
erty."** The  new  Constitution  therefore  provided  for 
a  national  judiciary  consisting  of  a  Supreme  Court 
and  of  such  inferior  courts  as  Congress  might  see  fit 
to  create  and  gave  it  jurisdiction  of  all  controversies 
in  which  the  national  interests  of  the  country  were 
involved  and  of  controversies  affecting  the  relations 
of  the  states  with  one  another. 

A  weakness  of  scarcely  less  importance  was  the 
defective  organization  and  imbecility  of  the  Congress 
of  the  Confederation.  The  new  Constitution  removed 
these  objections  by  providing  for  a  national  legisla- 
ture constructed  on  the  double-chambered  principle 
and  composed  of  representatives  who,  although  chosen 
by  the  states,  were  to  be  paid  out  of  the  national  treas- 
ury and  whose  dependence  upon  the  states  was  thus 
minimized  rather  than  emphasized.  The  principle 
of  legislation  by  a  majority  vote  took  the  place  of 
the  old  rule  which  required  the  vote  of  nine  states 
to  pass  any  really  important  measure.  Finally,  the 
Congress  was  specifically  vested  with  more  adequate 
powers  of  legislation,  the  lack  of  which  had  contrib- 
uted so  much  to  the  downfall  of  the  Confederation. 
First  of  all,  it  was  given  the  power  of  taxation,  almost 
without  limit,  and  what  was  of  equal  importance  it 
was  vested  with  the  power  to  regulate  commerce  svith 

3i  Commentaries  on  American  Law,  1 14. 
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foreign  nations  and  interstate  conuneree.  It  was  also 
given  the  power  to  coin  money,  establish  post  offices, 
fix  the  standard  of  weights  and  measures,  grant  pat- 
ents and  copjrrights,  establish  inferior  federal  courts, 
punish  piracy  and  offenses  against  the  law  of  nations, 
declare  war,  raise  and  support  armies  and  a  navy, 
the  power  to  legislate  concerning  naturalization  and 
bankruptcy  and  to  provide  for  the  government  of  the 
territories. 

25.  The  Federal  Bill  of  Rights.— Such  in  brief 
outline  is  the  Constitution  as  originally  framed.  A 
grave  objection  raised  against  it  when  it  came  before 
the  states  for  ratification  was  that  it  contained  no 
biU  of  rights ;  that  is,  no  specific  guarantees  for  the 
protection  of  individual  rights  and  no  guarantee  of 
due  process  of  law  in  criminal  prosecutions.^®  The 
existing  state  constitutions,  from  which  many  of  the 
ideas  and  principles  of  the  Federal  Constitution  had 
been  derived,  all  had  their  bills  of  rights  and  to  these 
the  people  attached  great  importance.  Hamilton 
argued  in  "The  Federalist"  that  since  the  national 
government  had  only  delegated  powers,  express  pro- 
hibitions such  as  a  bill  of  rights  presupposed,  were 
entirely  superfluous  and  even  dangerous  because  they 
would  constitute  exceptions  to  power  not  actually 
granted  and  would  thus  afford  a  pretext  to  claim  more 
than  was  delegated.  "For,"  he  contended,  "why  de- 
clare that  things  shall  not  be  done  which  there  is  no 
power  to  do?    Why,  for  instance,  should  it  be  said 

35 "To  this  statement  one  or  two  exceptions  should  be  noted.  Thus  the 
prohibition  on  Congress  in  regard  to  the  suspension  of  the  writ  of  habeas 
corpus  and  against  bills  of  attainder  and  ex  post  facto  laws  were  restrictions 
in  the  interest  of  personal  liberty. ' ' 
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that  the  liberty  of  the  press  shall  hot  be  restrained, 
when  no  power  is  given  by  which  restrictions  may  be 
imposed?  I  will  not  contend  that  such  a  provision 
would  confer  a  regulating  power ;  but  it  is  evident  that 
it  would  furnish,  to  men  disposed  to  usurp,  a 
plausible  pretense  for  claiming  that  power.  They 
might  urge  with  a  semblance  of  refason  that  the  Con- 
stitution ought  not  to  be  charged  with  the  absurdity 
of  providing  against  the  abuse  of  an  authority  which 
was  not  given,  and  that  the  provision  against  restrain- 
ing the  liberty  of  the  press  afforded  a  clear  implica- 
tion that  a  right  to  prescribe  proper  regulations  cov- 
ering it  was  intended  to  be  vested  in  the  national 
government. ' '  ®® 

He  was  answered  by  Madison  in  the  First  Con- 
gress, who  pointed  out  that  although  the  new  govern- 
ment was  an  authority  of  delegated  powers,  it  woiild 
have  even  under  the  narrowest  interpretation  a  wide 
discretionary  power  which  might  be  abused,  espe- 
cially since  Congress  had  been  given  power  to  pass  all 
laws  which  it  might  consider  necessary  and  proper 
for  carrying  into  execution  the  powers  expressly 
granted.  Largely  in  obedience  to  the  promises  made 
by  its  friends  before  the  ratification  of  the  Consti- 
tution, Congress  in  1789  proposed  twelve  amend- 
ments, ten  of  which  were  ratified  by  the  states  in  the 
following  year.  These  amendments  collectively  con- 
stitute what  has  popularly  come  to  be  regarded  as  the 
Federal  Bill  of  Eights. 

In  general  they .  prohibit  Congress  from  making 
any  law  respecting  an  established  religion  or  pro- 

88  The  Federalist,  No.  84. 
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Mbiting  the  free  exercise  thereof,*'^  or  abridging  the 
freedom  of  speech  or  press,*^  or  -the  right  of  the 
people  to  assemble  peaceably  and  to  petition  the  gov- 
ernment for  a  redress  of  grievances;^®  they  affirm 
the  right  of  the  people  to  bear  arms;  they  prohibit 
the  quartering  of  soldiers  in  private  houses  except 
under  certain  restrictions;  they  declare  the  inviola- 
bility of  persons,  houses  and  papers  against  unrea- 
sonable searches  and  seizures;  they  forbid  general 
search  warrants;  they  secure  to  accused  persons 
prosecuted  in  the  federal  courts  the  benefits  of  indict- 
ment by  a  grand  jury  and  speedy  and  public  trial  by 
a  jury  of  the  vicinage,  together  with  the  other  usual 
guarantees  which  go  to  make  up  due  process  of  law; 
and  they  forbid  the  requirement  of  excessive  bail,  the 
imposition  of  excessive  fines  and  the  ihfiiction  of  cruel 
and  unusual  punishments/*'  The  Ninth  Amendment 
declares  that  the  enumeration  in  the  Constitution  of 
certain  rights  shall  not  be  construed  to  deny  or  dis- 
parage others  retained  by  the  people — a  declaration 
intended  to  preclude  the  view  which  might  possibly 
be  put  forward  that  the  specific  enumeration  of  cer- 
tain rights  was  exhaustive  and  therefore  no  others 
cbuld  be  claimed.  The  Tenth  Amendmetit  is  inter- 
pretative in  character  and  declaratory  of  the  mean- 

37  This  amendment  does  not  forbid  legislation  against  polygamy  and 
immoral  actions  practiced  under  the  guise  of  religious  worship.  Beligion, 
says  the  United  States  Supreme  Court,  has  to  do  only  with  the  relations 
between  man  and  an  " extramundane  being."  Eeynolds  v.  the  United 
States,  98  U.  S.  145. 

38  This  right  was  really  violated  by  the  alien  and  sedition  act  of  1798. 

39  Fully  discussed  by  Burgess  in  his  Middle  Period,  pp.  253-296. 

*o  The  force  and  meaning  of  these  guarantees  are  discussed  in  CJooley, 
Principles  of  Constitutional  Law,  chaps.  13-15.  See  Part  III  for  a  more 
detailed  discussion  of  these  guarantees. 
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ing  of  an  important  principle  in  the  Constitution.  It 
declares  that  "the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states,  respectively,  or 
to  the  people. ' '  Unlike  the  other  amendments,  it  was 
not  designed  to  furnish  a  guarantee  for  the  safeguard 
of  individual  rights,  but  it  is  only  an  interpretative 
declaration  in  favor  of  the  principle  of  the  reserved 
rights  of  the  states. 

26.  Sources  of  the  Constitution.— The  Constitu- 
tion,  consists  of  both  original  and  derived  features. 
Mr.  Gladstone  once  spoke  of  it  as  the  greatest  piece 
of  work  ever  "struck  off"  at  one  time  by  the  brain 
and  purpose  of  man,  as  if  it  were  wholly  or  primarily 
an  original  creation.  Mr.  Bryce's  statement  that 
there  is  little  absolutely  new  matter  in  itj  while  much 
of  it  is  as  old  as  Magna  Charta,  is  perhaps  more  nearly 
the  truth,  for  even  written  constitutions  are  the  result 
to  a  very  large  degree  of  growth  and  evolution.  The 
embodiment  in  written  form  of  the  principles  which 
they  contain  is  rarely  the  starting  point  in  the  history 
of  a  constitution,  but  is  more  often  a  mere  episode  in 
its  development. 

Political  institutions  are  seldom  invented;  they 
come  into  existence  through  growth,  adaptation  and 
combination.  The  framers  of  the  Federal  Constitu- 
tion were  wise  enough  to  recognize  this  fundamental 
historical  truth  and  so  they  avoided  the  error  of  the 
French  that  a  constitution  can  be  conceived  and  fash- 
ioned at  once  and  fittfed  to  a  nation  as  a  garment 
can  be  cut  and  fitted  to  an  individual.*^     They  did 

41  Compare  Boutmy,  Constitutional  Studies,  pp.  167-168. 
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not  proceed  on  the  theory  that  the  framing  of  the 
Constitution  was  the  beginning  of  their  constitutional 
development;  they  were  not  seduced  by  the  fallacy 
that  a  nation  may  entirely  break  with  the  past,  set 
aside  all  precedents,  ignore  all  past  experience  and 
set  up  a  new  constitutional  structure  very  much  as 
an  architect  would  clear  off  a  site  and  construct  a 
new  edifice  thereon.  They  preferred  to  follow  as 
far  as  possible  in  old  paths  and  preserve  continuity 
and  connection  with  the  past.  British  and  Colonial 
experience  was  therefore  largely  drawn  upon  and 
all  that  was  suited  to  their  situation  and  Which  had 
stood  the  test  of  time  was  appropriated.  Many  of 
the  delegates  had  helped  to  frame  the  state  consti- 
tutions and  all  were  familiar  with  their  practical 
working  and  also  with  the  working  of  the  British 
constitution.  Many  of  the  ideas  and  the  institutions 
of  the  state  constitutions  therefore  found  their  way 
into  the  Federal  Constitution. ,  Such,  for  example, 
were  the  principle  of  the  executive  veto  upon  legis- 
lation, the  idea  of  the  Vice  Presidency,  the  executive 
message,  the  scheme  for  the  rotation  of  Senators, 
the  right  of  each  house  of  Congress  to  judge  of  the 
elections  and  qualifications  of  its  own  members,  most 
of  the  provisions  in  regard  to  the  procedure  of  Con- 
gress, the  principle  that  revenue  bills  shall  originate 
in  the  lower  house,  the  principle  of  impeachment,  the 
pardoning  power  of  the  executive,  the  guarantees 
found  in  the  first  ten  amendments  and  many  others.*^ 

*2  See  an  article  by  Alexander  Johnston  in  the  New  Princeton  Eeview  for 
September,  1887,  reprinted  in  Bryce's  American  Commonwealth  vol.  I 
appendix,  pp.  684-687. 
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Many  features  of  the  English  constitution  were  also 
drawn  upon,  as  were  the  great  principles  of  the  com- 
mon law  which  the  colonists  had  brought  with  them 
to  America  and  which  had  become  the  basis  of  their 
legal  system.  The  Commentaries  of  Blackstone  and 
the  political  writings  of  Locke,  Montesquieu  and 
Rousseau  likewise  had  a  certain  influence  upon  the 
political  thought  of  the  iime.  Blackstone 's  exposi- 
tion of  the  English  constitution  was  widely  studied 
in  America,  Montesquieu's  doctrine  of  the  separation 
of  powers  was  a  part  of  the  political  creed  of  the 
Americans  of  1789,  and  Rousseau's  "Social  Con- 
tract" furnished  much  of  the  democratic  philosophy 
which  was  at  the  basis  of  the  American  system.*^  The 
fact  is,  that  wherever  the  f ramers  of  the  Constitution 
broke  away  from  the  past  and  created  entirely  new 
institutions  which  did  not  have  the  sanction  of  long 
usage  their  efforts  were  attended  with  the  least  suc- 
cess, as  the  clumsy  device  for  the  election  of  the  Presi- 
dent bears  witness.  Perhaps  the  most  purely  original 
work  of  the  convention  was  the  construction  of  the 
federal  system  of  government  and  the  delimitation 
of  the  spheres  of  power  between  the  union  and  the 
states  which  compose  it. 

27.  Amendment  and  revision  of  constitutions, — 
''Constitutions,"  said  Lord  Brougham,  "must  grow 
if  they  are  of  any  value ;  they  have  roots,  they  ripen, 
they  endure."**  This  is  no  less  true  of  written 
than  of  unwritten  constitutions,  for  no  constitution 
ever  reaches  a  fixed  form  beyond  which  it  ceases  to 

<3  Compare  Merriam,  American  Political  Theories,  chap.  2. 
**  The  British-  Constitution,  Works,  vol.  XI,  p.  xxi. 
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develop  and  expand.  Mr.  Woodrow  Wilson  has  aptly 
remarked  that  a  constitution  should  be  not  like  a 
contract  or  will,  forever  stationary  and  unchange- 
able, but  a  vehicle  of  life  which  changes  with  the 
changing  life  of  the  nation.  All  constitutions,  whether 
written  or  unwritten,  grow  and  develop  in  three 
ways:  by  usage,  by  judicial  interpretation  and  con- 
struction, and  by  the  process  of  formal  amendment. 
Usage  plays  a  more  important  part  in  old  and  well 
settled  societies  than  in  newer  ones,  where  there 
is  less  veneration  for  custom,  but  even  in  the  newer 
states  of  America  it  plays  a  no  insignificant  part, 
for  in  fact,  they  all  have  their  understandings  and 
customs. 

The  power  of  the  judiciary  to  interpret  the 
meaning  of  the  constitutional  text,  and  not  only 
this,  but  the  power  to  discover  the  meaning  which 
the  framers  intended  to  express  and  what  they  would 
have  expressed  in  respect  to  particular  matters  had 
they  been  gifted  with  the  power  of  foresight*®  en- 
ables it  to  play  a  powerful  role  in  the  development 
of  the  constitution.  Expansion  by  interpretation  is 
particularly  potent  in  countries  like  the  United 
States,  where  the  judiciary  interprets  not  only  the 
statutes  but  the  Constitution  itself.  It  is  almost  a 
commonplace  therefore  to  say  that  much  of  every 
constitution  which  has  attained  any  great  age  con- 
sists of  judicial  interpretation. 

Expansion  of  the  Federal  Constitution.    The  Con- 
stitution of  the  United  States  has  undergone  far 

«5  Compare  an  article  ty  Professor  Muiiroe  Smith,  entitled  Judge-Made 
Constitutional  Law,  in  Van  Noiden's  Magazine  for  1907,  p.  25. 
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reacMng  modification  and  expansion  through  the 
operation  of  custom.  The  political  constitution,  for 
example,  has  been  largely  revolutionized  by  the  cus- 
toms of  the  political  parties.  As  a  result  of  these  cus- 
toms the  election  of  the  President  and  the  Vice  Presi- 
dent has  been  in  practice  taken  out  of  the  hands  of  the 
electors;  the  Speaker  of  the  House  of  Representa- 
tives, from  being  merely  the  presiding  officer,  has 
become  a  great  party  leader,  and,  at  least  until 
recently,  he  largely  controlled  the  legislation  of  the 
house ;  revenue  bills  required  to  be  initiated  in  the 
lower  house  may  in  fact  originate  in  the  Senate, 
through  the  power  of  that  body  to  recast  bills  sent 
to  it  from  the  lower  house. 

Almost  every  line  of  the  Federal  Constitution  has 
been  the  subject  of  judicial  construction,  its  hidden 
meanings  have  been  brought  to  light  and  its  pro- 
visions made  applicable  to  a  great  variety  of  new 
conditions  to  which  the  extraordinary  economic, 
social,  political  and  educational  progress  of  the 
country  has  given  rise.  Stripped  of  its  judicial  ele- 
ment much  of  it  would  be  meaningless  and  unrecog- 
nizable. 

The  more  than  two  hundred  and  twenty  volumes  of 
the  decisions  of  the  federal  Supreme  Court,  not  to 
mention  the  hundreds  of  volumes  of  the  decisions  of 
the  inferior  federal  courts,  afford  evidence  of  the 
extensive  interpretation  to  which  the  Federal  Consti- 
tution has  been  subjected.  Indeed  in  all  systems  of 
law  known  to  history  the  courts  have  worked  out  an 
extensive  system  of  jurisprudence  known  as  "judge- 
made"  law.    This  must  necessarily  happen  in  any 
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society  which  changes  and  grows.  "Human  affairs 
being  what  they  are,"  says  Mr.  Bryce,  "there  must 
be  a  loophole  for  expansion  or  extension  in  some  part 
of  every  scheme  of  government ;  and  if  the  constitu- 
tion is  rigid  flexibility  must  be  supplied  from  the 
minds  of  the  judges."*® 

But  the  most  prolific  source  of  constitutional  ex- 
pansion is,  of  course,  formal  amendment  in  pursuance 
of  the  method  of  procedure  set  forth  in  the  Con- 
stitution itself.  The  methods  and  procedure  of 
amendment  may  now  be  described. 

28.  The  procedure  for  amending  the  Federal  Con- 
stitution.— The  Federal  Constitution,  unlike  most  of 
the  original  state  constitutions,  contains  a  provision 
describing  the  mode  of  procedure  by  which  it  may 
be  amended.  According  to  this  procedure  there  are 
two  stages,  the  framing  of  the  proposed  amendment 
and  the  ratification. 

Amendments  may  be  proposed  by  either  of  two 
methods:  First,  they  may  be  proposed  by  a  reso- 
lution of  the  two  houses  of  Congress,  a  two-thirds 
majority  of  both  houses  concurring;*'^  second,  they 
may  be  proposed  by  a  convention  which  Congress 
shall  call  on  application  of  the  legislatures  of  two- 
thirds  of  the  states.  They  may  be  ratified  also  in 
two  ways:  first,^by  the  legislatures  of  three-fourths 
of  the  states ;  second,  by  conventions  in  three-fourths 
of  the  states,  as  one  or  the  other  mode  may  be  desig- 

*«  studies  in  History  and  Jurisprudence,  voL  I,  p.  197. 

*7  The  view  seems  to  be  established  that  the  veto  power  of  the  President 
does  not  extend  to  resolutions  proposing  amendments  to  the  Constitution. 
Hollingsworth  v.  Vi*^nia,  3  Call.  378  (U.  S.),  and  Jameson,  Constitu- 
tional Conventions,  §  956. 
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nated  by  Congress.**  Thus  far,  only  the  first  mode  of 
proposing  amendments  and  only  the  first  mode  of 
ratification  has  been  employed  in  aU  the  cases  in 
which  amendments  have  been  made. 

The  extraordinarily  large  number  of  states  required 
to  ratify  has  made  the  employment  of  the  amending 
power  very  difficult  and  it  has  given  the  Federal  Con- 
stitution the  character  of  a -rigid  rather  than  of  a  fiex- 
ible  instrument.  The  English  writer,  Dicey,  onoe  com- 
pared the  federal  amending  power  to  a  slumbering 
monarch  who  can  only  be  aroused  by  the  thunders  of 
revolution*®  and  its  excessive  inelasticity  has  been 
strongly  criticised  by  some  American  commentators. 
Burgess,  for  example,  says,  "When  I  reflect  that  our 
national  conditions  and  relation  have  been  requir- 
ing a  gradual  strengthening  and  extension  of  the  pow- 
ers of  the  central  government,  not  a  single  step  has 
been  taken  in  this  direction  through  the  process  of 
amendment  prescribed  in  that  article,  except  as  the 
result  of  civil  war,  I  am  bound  to  conclude  that  the 
organization  of  the  sovereign  power  within  the  Con- 
stitution has  failed  to  accomplish  the  purpose  for 
which  it  was  constructed."®"  More  than  two  thou- 
sand amendments  have  been  suggested  since  the  adop- 
tion of  the  Constitution,  but  aside  from  the  seventeen 
that  have  become  a  part  of  the  Constitution,  only 
three  have  secured  the  requisite  two-thirds  majority 

*8  The  question  whether  a  state  which  has  once  given  its  ratification 
may  withdraw  it,  was  raised  by  the  action  of  Ohio  and  New  Jersey  in 
respect  to  the  Fourteenth  Amendment.  The  general  opinion  now  is  that  no 
such  withdrawal  is  allowable.  See  Cooley,  Principles  of  Constitutional 
Law,  p.  222,  and  Jameson,  Constitutional  Conventions,  §  576. 

49  Law  of  the  Constitution  (2d  ed.),  p.  137. 

60  Political  Science  and  Constitutional  Law,  vol.  I,  p.  137. 
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of  the  two  houses  of  Congress,^^  The  circumstances 
under  which  the  first  ten  amendments  were  adopted 
make  them  for  all  practical  purposes  a  part  of  the 
original  instrument. 

The  Eleventh  Amendment  was  added  in  1798  in 
consequence  of  the  popular  dissatisfaction  at  the 
decision  of  the  United  States  Supreme  Court  in  the 
case  of  Chisholm  v.  GeoEgia,^^  holding  that  a  state 
could  be  sued  in  the  federal*  courts  by  a  private 
citizen.  The  amendment  provides  that  the  judicial 
power  of  the  United  States  shall  not  extend  to  a:ny 
suit  in  law  or  equity  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  state 
or  by  citizens  pr  subjects  of  any  foreign  state. 
Adopted  out  of  deference  to  the  pride  of  the  states 
which  were  then  over-sensitive  in  respect  to  matters 
affecting  their  sovereignty,  the  amendment  has  had 
one  rather  lamentable  result,  namely,  to  exempt  from 
the  federal  jurisdiction  a  state  which  has  repudiated 
a  debt,  leaving  to  the  foreign  bondholder  no  recourse 
except  in  courts  of  the  debtor  state. 

The  Twelfth  Amendment  was  an  outgrowth  of  the 
crisis  occasioned  by  the  Presidential  election  of  1801 
and  was  designed  to  prevent  similar  deadlocks  in  the 
future,  by  requiring  the  electors  in  preparing  their 
ballots  to  designate  the  names  of  the  persons  for 
whom  they  were  voting  for  President  and  for  Vice 
President,  respectively.  No  additional  changes  were 
made  until  after  the  Civil  War  when  the  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments  were  adopted 

51  Compare  J.  Allen  Smith,  The  Spirit  of  American  Government,  p.  46. 
=2  2  DaU.i419  (U.  S.). 
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in  1865,  1868  and  1870,  respectively.  They  embody 
the  great  constitutional  results  of  the  war,  and  as  the 
first  ten  amendments  were  prohibitions  on  the  federal 
government,  the  latter  are  mainly  limitations  on  the 
powers  of  the  states,  though  the  provisions  of  the 
Thirteenth  and  Fifteenth  apply  equally  to  the  federal 
government.  The  Thirteenth  prohibits  slavery  and 
involuntary  servitude;  the  Fourteenth  extends  the 
privileges  of  citizenship  to  the  negro  race  and  forbids 
the  states  from  abridging  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States  or  of  depriving 
any  person  of  life,  liberty  or  property  without  due 
process  of  law  or  of  denying  to  any  person  within 
their  jurisdiction  the  equal  protection  of  the  laws ; 
the  Fifteenth  affirms  that  the  rights  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state  on  account  of 
race,  color  or  previous  condition  of  servitiide.^^ 

The  Sixteenth  Amendment  proposed  in  1909  and 
ratified  in  1913,  gives  Congress  power  to  levy  taxes 
on  incomes  without  being  under  the  necessity  of  ap- 
portioning the  same  among  the  states  on  the  basis  of 
their  populations,  the  Supremp  Court  having  held 
that  such  taxes  were  "direct"  in  the  sense  of  the  Con- 
stitution and  to  be  valid  must  be  levied  according 
to  the  principle  of  apportionment.®*  An  amendment 
(the  Seventeenth)  providing  for  the  popular  election 
of  United  States  Senators  has  recently  been  ratified 
by  the  requisite  number  of  states  and  is  now  a  part 
of  the  Constitution. 

53  See  Citizenship,  Due  Process  of  Law,  Suffrage,  Part  III. 
BiPolloek  V.  Farmers'  Loan  and  Trust  Company,  158  U.  S.  601. 
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While  only  seventeen  formal  amendments  have 
been  made  to  the  Constitution,  it  should  be  remarked 
that,  if  we  ignore  the  intrinsic  difference  between  con- 
stitutional provisions  and  many  statutes  of  an  organic 
character,  which  is  in  fact  often  slight,  the  meager 
outlines  of  the  Constitution'  have  been  filled  up  and 
the  details  supplied  by  a  long  series  of  important 
statutes,  which,  while  not  'modifying  it,  have  com- 
pleted it  and  made  it  a  workable  instrument.  Such, 
for  example,  are  the  important  acts  of  1866  in  regard 
io  the  election  of  United  States  Senators  by  the  legis- 
atures,  of  1886  in  regard  to  the  Presidential  succes- 
sion, and  of  1887  relative  to  the  modes  of  counting 
;he  electoral  vote  and  of  determining  disputes  arising 
n  connection  therewith. 

29.  Amendment  of  state  constitutions. — The 
'ight  of  the  people  to  alter,  amend  or  abolish  their 
:orm  of  government,  whenever  they  shall  deem  it 
leeessary  to  their  safety  and  happiness,  is  solemnly 
isserted  in  the  bill  of  rights  of  every  American  state 
ionstitution.  Nevertheless  nine  of  the  twenty-five 
ionstitutions  adopted  by  the  states  before  the  begin- 
ling  of  the  nineteenth  century  contained  no  express 
)rovision  f or  their  own  amendment.^^  Two  general 
nethods  of  amending  the  state  constitutions  have 
ong  been  in  force  and  to  these  should  now  be  added 
I  third,  recently  provided  for  in  a  few  Western  states 
sphere  the  principle  of  the  initiative  and  referendum 
Las  been  most  completely  worked  out.  The  first 
aethod  is  that  of  amendment  through  the  agency  of 

55  See  Garner,  Amendment  of  State  Constitutions,  in  the  American  Po- 
tieal  Science  Eeview,  vol.  I,  pp.  213  and  following. 
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a  convention ;  the  second,  is  .that  through  legislative 
initiative,  followed  by  a  ref erendiun ;  the  third  is  that 
through  popular  initiative  followed  by  the  referen- 
dum. Of  the  original  constitutions  none  made  pro- 
visions for  amendment  by  more  than  one  mode  of 
procedure,  whereas  at  the  present  time  at  least  two- 
thirds  of  all  the  constitutions  provide  for  a  double 
method  of  amendment.  The  second  method,  that  of 
legislative  initiative  followed  by  a  popular  vote  is 
now  provided  in  all  the  constitutions  except  that  of 
New  Hampshire,  where  amendments  can  only  be 
made  by  a  convention.  In  all  the  states  except  Dela- 
ware, constitutional  amendments  proposed  by  the 
legislature  must  be  submitted  to  popular  vote.  In 
that  state  adoption  of  the  proposed  amendment  by 
two  successive  legislatures,  two-thirds  of  both  houses 
concurring,  is  all  that  is  required. 

30.  Procedure  and  limitations. — The  three  meth- 
ods by  which  conventions  may  be  called  have  already 
been  described  imder  the  section  entitled  "Framing 
of  constitutions."  In  practically  all  the  states  in 
which  the  legislature  may  propose  amendments,  the 
proposal  may  originate  in  either  house.  The  size  of 
the  vote  required  ranges  from  a  bare  majority  of  both 
houses  to  a  two-thirds  majority.  In  the  vast  ma- 
jority of  the  states  the  yeas  and  nays  must  be  entered 
on  the  journal  of  each  house;  in  most  of  them  the 
amendment  is  required  to  be  published  in  some  form 
and  in  a  few  of  the  more  recent  constitutions  pro- 
vision is  made  for  supplying  the  voters  with  special 
information  in  pamphlet  form  regarding  proposed 
amendments.    In  some  states  amendments  proposed 
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by  one  legislature  must  be  passed  by  the  succeeding 
legislature  before  being  submitted  to  a  popular  vote'; 
in  nearly  half  of.  them  proposed  amendments  must 
be  submitted  in  such  a  way  as  to  enable  the  voters 
to  vote  separately  on  each  amendment  whete  more 
than  one  is  submitted,  while  New  Jersey  requires 
submission  at  a  special  e|ection.  In  a  number  of 
states  there  are  limitations  on  the  number  of  amend- 
ments that  may  be  proposed  at  the  same  session  and 
some  constitutions  forbid  the  proposing  of  amend- 
ments oftener  than  once  in  a  given  period  of  years. 
The  size  of  the  popular  vote  necessary  to  .ratify  is 
usually  a  bare  majority  of  those  voting,  on  the  propo- 
sition to  amend  although  in  a  few  states  a  majority 
of  those  voting  at  the  election  at  which  the  amend- 
ment is  submitted  is  required  and  in  three  states  it 
is  a  ''majority  of  the  electors"  of  the  state.  Where 
a  majority  of  those  voting  at  the  election  is  required, 
amendment  is  very  difficult  for  the  reason  that  many 
persons  who  cast  votes  for  candidates  do  not  vote  on 
proposed  amendments.^*  Likewise  the  requirement 
of  a  majority  of  the  electors  of  the  state  makes  it 
equally  difficult  because  not  infrequently  a  large  per- 
centage of  the  voters  do  not  go  to  the  polls  at  all.®'' 

The  constitution  of  Oregon  (1902)  contains  a  pro- 
vision whereby  proposed  amendments  may  be  ini- 
tiated by  popular  vote  and  voted  on  by  the  electors 
without  the  intervention  of  the  legislature  in  any 

form,  and  a  number  of  amendments  have  in  fact  been 

> 

56  From  1899  to  1908  the  average  vote  on  proposed  amiendments  was  less 
than  fifty  per  cent  of  that  upon  candidates. 

57  Tor  actual  examples,  see  citation,  note  55 ;  also  Dodd,  The  Eevision  and 
Amendment  of  State  Constitutions,  pp.  18  and  following. 

56 


AMERICAN  CONSTITUTIONS  57 

proposed  and  ratified  in  this  manner.  It  represents 
the  most  advanced  method  of  amendment  yet  devised. 
The  recent  constitutions  of  Oklahoma,  Michigan  and 
Missouri  contain  somewhat  similar  provisions. 

31.  Judicial  interpretation  of  the  amending 
power. — A  number  of  legal  questions  have  arisen  in 
connection  with  the  procedure  of  amendment  and 
have  been  the  subject  of  judicial  interpretation.  One 
of  the  earliest  and  most  important  was  whether  when 
the  constitution  expressly  provides  one  mode  of  pro- 
cedure, another  and  different  mode  may  be  followed. 
When  such  a  case  arose  in  Massachusetts  in  1833  the 
Supreme  Court  gave  an  advisory  opinion  in  the  neg- 
ative,^^  and  the  Supreme  Court  of  Rhode  Island 
gave  a  similar  opinion  on  a  like  question  in  1883.®* 
The  settled  rule  is  that  the  prescribing  of  one  rule 
excludes  any  other,  though  this  doctrine  is  not  strictly 
adhered  to  in  regard  to  mere  matters  of  procedure. 
Usually  the  judicial  construction  of  the  amending 
provision  has  been  liberal  and  doubts  are  generally 
resolved  in  favor  of  amendments  that  have  been  rati- 
fied by  the  people.®"  The  proper  rule  seems  to  have 
been  stated  by  the  Supreme  Court  of  Colorado  when 
it  said:  "At  the  outset  it  should  be  stated  that  every 
reasonable  presumption,  both  of  law  and  of  fact,  is 
to  be  indulged  in  favor  of  the  validity  of  an  amend- 
ment to  the  constitution  when  it  is  attacked  after 
its  ratification  by  the  people."  ®^ 

B8  Opinion  of  the  Justices,  6  Gush.  573  (Mass.). 
B8  Same,  14  E.  I.  649. 

«o  See  the  cases  cited  in  Dodd,  The  Bevision  and  Amendment  of  State 
Constitutions,  note,  p.  172. 
81  People  V.  Sours,  31  Colo.  369. 
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But  some  courts  have  preferred  to  follow  the  rule 
of  strict  construction.®^  The  courts  everywhere,  how- 
ever, have  considered  the  constitutional  requirements 
to  be  mandatory  and  not  merely  directory,  and  if  a 
required  step  is  omitted  or  not  complied  with  in  sub- 
stance the  rule  of  strict  construction  will  not  be  varied 
from.  Thus  where  the  constitution  required  that 
proposed  amendments  should  be  passed  by  two  suc- 
cessive legislatures,  and  a  ntmiber  having  been  so 
passed,  but  one  of  them  being  omitted  by  inadver- 
tence during  its  passage  through  the  second  legisla- 
ture, it  was  held  that  the  omitted  amendment  had  not 
been  constitutionally  ratified.®*  The  same  rule  was 
adopted  in  Iowa  where  an  amendment  having  passed 
one  legislature  was  materially  altered  by  the  second 
legislature.®*  Compliance  with  provisions  in  regard 
to  "entries"  on  the  journals  of  votes  on  proposed 
amendments  is  generally  insisted  upon,  although 
there  is  a  disposition  not  to  inquire  too  strictly  into 
technical  and  immaterial  errors  when  the  constitu- 
tion has  been  ratified  by  popular  vote. 

The  provision  that  proposed  amendments  shaU  be 
passed  by  a  two-thirds  majority  of  each  house  has 
been  interpreted  to  mean  two-thirds  of  a  quorum,®* 
and  it  has  been  held  that  since  amendments  are  not 
laws  they  need  not  be  submitted  to  the  executive  for 
his  approval.®®  The  requirement  that  amendments 
shall  be  submitted  so  as  to  allow  the  voters  to  vote  on 

»2  For  example,  the  Supreme  Court  of  Iowa  in  Koehler  v.  Hill,  6  Iowa  543, 
and  that  of  Mississippi  in  State  v.  Powell,  77  Miss.  543. 
63  Collier  v.  Frierson,  24  Ala.  100. 
84  Koehler  v.  Hill,  60  Iowa  543. 

80  Green  v.  Weller,  32  Miss.  650,  and  State  v.  McBride,  4  Mo.  303. 
66  State   V.  Mason,  43  La.  Ann.  590. 
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them  separately,  where  more  than  one  is  submitted, 
has  been  interpreted  as  having  reference  to  amend- 
ments which  have  different  objects  and  purposes, 
which  relate  to  more  than  one  subject  and  which  are 
independent  one  of  the  others.*'' 

32,  Number  of  amendments  adopted.— In  many 
states  one  hears  frequent  complaint  concerning  the 
excessive  rigidity  of  the  constitutions.  In  states  like 
Illinois,  Indiana  and  Mississippi,  where  amendments 
require  a  majority  of  the  electors  voting  at  the  elec- 
tion to  ratify,  constitutional  changes  are  very  diffi- 
cult, in  fact  ahnost  impossible.  Likewise  in  New 
Hampshire,  where  the  only  mode  of  amendment  is  by 
convention,  and  in  Rhode  Island,  where  the  only  mode 
is  that  by  legislative  process  and  where  the  majority 
of  the  popular  vote  necessary  to  ratify  is  three-fifths, 
the  amending  process  has  failed  to  work.  In  the 
majority  of  states,  however,  even  where  the  restric- 
tions are  drastic,  there  is  a  regular  biennial  flood  of 
amendments.  During  the  decade  from  1894  to  1904 
eight  states  adopted  new  constitutions,  two  others  had 
revised  constitutions  rejected  and  three  others  voted 
for  conventions  to  prepare  revisions.  During  the 
same  period,  ,412  amendments  were  formally  proposed 
by  the  legislatures.  Of  these,  230  were  adopted  and 
became  parts  of  the  existing  constitutions,  while  182 
were  rejected  by  the  voters  or  were  not  repassed  by 
the  legislature.  New  York,  with  a  comparatively  new 
constitution,  proposed  six;  California,  thirty-eight, 

67  State  ex  rel.  Hudd  v.  Timme,  54  Wis.  318,  and  the  more  recent  case  of 
Chicago  V.  EeeTes,  220  III.  274.  For  a  contrary  opinion  on  a  similar  ques- 
tion, see  State  v.  Powell,  77  Miss.  543. 
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of  which  twenty  were  adopted;  Louisiana,  twenty^ 
two,  of  which  fifteen  were  adopted ;  Missouri,  twenty- 
one,  of  which  fifteen  were  adopted;  Florida,  twenty- 
one,  of  which  thirteen  were  adopted ;  Colorado,  twelve, 
Michigan,  sixteen;  Oregon,  eleven,-  Texas,  twelve; 
New  Hampshire,  ten ;  and  Nebraska,  ten. 

33.  Rules  for  the  construction  of  state  constitu- 
tions.— ^No  constitution  is  perfectly  drawn  and  even 
if  such  an  ideal  were  possible  of  attainment  the  defi- 
ciencies of  language,  the  ambiguities  of  expression 
and  the  rise  of  new  circumstances  to  which  it  must 
be  applied  make  frequent  judicial  construction  an 
absolute  necessity.  In  the  course  of  time  the  courts 
have  developed  certain  generally  observed  rules  ac- 
cording to  which  they  construe  the  meaning  of  state 
constitutions,  the  more  important  of  which  are  here 
briefly  stated.  The  courts  will  not  attempt  to  control 
the  discretionary  authority  vested  by  the  constitution 
in  the  other  departments  or  officers  of  the  govern- 
ment. Thus  if  the  constitution  authorizes  the,  gov- 
ernor to  summon  in  his  discretion  the  legislature  in 
extraordinary  session  or  to  call  out  the  militia  on 
certain  occasions,  the  courts  cannot  intervene  to  com- 
pel or  restrain  his  action  if  the  proper  occasion  exists. 

In  most  cases  the  conclusiveness  of  a  judicial  deter- 
mination is  final  and  absolute  and  the  controversy 
cannot  be  renewed  again  by  the  parties.  When  a 
court  has  deliberately  reached  a  decision  it  ought 
never  to  be  disturbed  by  the  same  court  except  for 
very  urgent  reasons  and  upon  clear  evidence  of  error. 
This  is  known  as  the  doctrine  of  stare  decisis,  accord- 
ing to  which  the  judges  of  the  same  jurisdiction  are 
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expected  to  follow  in  the  future  the  decisions  which 
they  have  once  rendered.  Without  the  observance  of 
this  rule  the  law  would  be  in  a  state  of  uncertainty, 
and  great  inconvenience,  not  to  sa;y  injustice,  would 
result  to  private  individuals  who  are  accustomed  to 
rely  upon  the  precedents  set  by  the  courts  in  their 
decisions.  An  inflexible  rule  is  that  construction 
must  be  uniform;  a  constitution  is  not  to  be  made 
to  mean  one  thing  to-day  and  something  else  to-mor- 
row, even  if  the  circumstances  have  so  changed  as 
to  make  a  different  rule  seem  desirable.  If  changes 
in  the  constitution  are  neieded,  it  is  for  the  people 
to  make  them  through  the  processes  prescribed  for 
adopting  constitutional  amendments;  it  is  not  the 
proper  function  of  the  courts.  In  construing  a  writ- 
ten constitution  the  highest  aim  of  the  courts  should  . 
be  to  give  effect  to  the  manifest  intent  of  the  people 
who  framed  it,  and,  this  intent  ought  to  be  found  in 
the  text  of  the  instrument  itself.  To  this  end  the 
whole  instrument  should  be  examined  with  a  view  to 
arriving  at  the  meaning  of  each  part.  The  meaning 
of  an  obscure  or  intricate  clause  may  sometimes  be 
cleared  up  by  comparing  it  with  other  provisions.  If 
different  portions  seem  to  be  in  conflict,  the  courts 
should,  if  possible,  harmonize  them,  and  they  ought 
to  incline  toward  a  construction  which  will  render 
every  word  operative. 

A  reasonable  rule  of  construction  is  that  the  consti- 
tution shall  be  examined  in  the  light  of  and  with 
the  assistance  of  the  common  law,  particularly  in 
respect  to  the  meaning  of  words  and  phrases  of 
common-law  origin.    A  commonly  observed  rule  is 

61 


62  CONSTITUTIONAL  LAW 

that  statutes  in  derogation  of  the  common  law  shall 
be  strictly  construed  but  this  'rule  can  seldom  be 
applied  with  propriety  or  safety  in  the  construc- 
tion of  constitutions.  Unless  the  provisions  of  the 
constitution  expressly  and  plainly  show  the  contrary 
intent,  a  constitution  should  operate  prospectively 
only,  for  retrospective  laws,  except  when  they  are  of 
a  remedial  or  a  curative  character,  are  generally 
regarded  with  objection.  When  a  particular  con- 
struction has  been  acquiesced  in  for  a  considerable 
time  and  has  been  generally  regarded  as  correct,  and 
especially  if  it  has  been  contemporaneous  with  the 
adoption  of  the  constitution,  considerations  of  public 
policy  and  even  of  justice,  as  where  rights  have 
accrued  in  reliance  upon  it,  require  that  it  should  not 
be  disturbed  except  for  very  weighty  reasons.  The 
well  recognized  distinction  between  mandatory  and 
directory  provisions  of  statutes  cannot  be  given  the 
same  weight  in  the  interpretation  of  constitutions. 
Constitutions  rarely  contain  provisions  of  a  mere 
directory  character.  Where  they  give  directions  re- 
specting the  manner  in  which  a  power  shall  be  exer- 
cised there  is  a  strong  presumption  that  it  was 
intended  to  be  done  in  the  mode  prescribed.  There 
are,  however,  instances  in  which  the  courts  have 
applied  the  distinction  between  mandatory  and  direc- 
tory provisions  to  the  construction  of  constitutions, 
but  the  weight  of  authority  is  overwhelmingly  against 
such  a  rule.®^ 
34.    Supremacy  of  the  Federal  Constitution. — Ax- 

88  This  summary  of  the  rules  of  construction  is  based  mainly  on  Cooley, 
Constitutional  Limitations,  chap.  4. 
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tide  VI,  §  2,  of  the  Federal  Constitution  declares  that 
"this  Constitution,  and  the  laws  of  the  United  States 
which  shall  be -made  in  pursuance  thereof,  and  aU 
treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  suprenie 
law  of  the  land ;  and  the  judges,  in  every  state,  shall 
be  bound  thereby,  anything  in  the  constitution  and 
laws  of  any  state  to  the  contrary  notwithstanding." 
It  follows  from  this  provision,  therefore,  that  any 
state  constitution  or  act  of  the  legislature  which  is 
inconsistent  with  any  provision  of  the  Federal  Con- 
stitution, or  of  any  act  of  Congress  made  in  pursuance 
of  the  Constitution,  or  of  any  treaty  made  under  the 
authority  of  the  United  States,  is  of  no  force  and 
validity,  and  it  is  not  only  the  right  but  the  duty  of 
all  judges,  whether  state  or  federal,  to  refuse  to  be 
bound  by  such  state  constitution  or  legislative  act. 
The  judges  are  especially  bound  by  oath  to  support 
the  Federal  Constitution  since  it  is  their  peculiar 
function  to  construe  and  declare  the  law  and  con- 
sequently to  give  effect  to  it  by  their  orders  and 
judgments. 

In  every  case,  therefore,  where  a  state  judge  finds 
a  state  law,  whether  it  is  a  part  of  the  state  constitu- 
tion or  only  a  statute,  in  conflict  with  a  national  law 
he  must  disregard  the  state  law  and  give  effect  to  the 
national  law.  The  above  provision  is  plain  and  em- 
phatic and  has  the  effect  of  making  the  Federal  Con- 
stitution, laws  and  treaties  paramount.  This  must 
necessarily  be  the  case  under  a  federal  system  of 
government;  otherwise  the  maintenance  of  the  su- 
premacy of  the  national  government  in  its  sphere 
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would  be  impossible.  Likewise  an  act  of  Congress  or 
a  treaty  which  stands  in  conflict  with  a  provision  of 
the  Federal  Constitution  can  have  no  validity  and  is 
obligatory  upon  no  one.®® 

As  between  a  treaty  and  an  act  of  Congress  the 
rule  is  that  the  one  last  enacted  or  concluded  must 
stand,  for  neither  has  any  higher  legal  authority  than 
the  other.  A  treaty,  therefore,  may  supersede  a  prior 
act  of  Congress,  and  on  the  other  hand  an  act  of 
Congress  may  supersede  a  prior  treaty.^** 

35.  Power  of  the  courts  to  declare  statutes  uncon- 
stitutional.— Concerning  the  right  of  the  judiciary 
to  disregard  the  provisions  of  a  state  statute  or  even 
of  a  state  constitution  which  is  repugnant  to  the  pro- 
visions of  the  Federal  Constitution,  laws  or  treaties, 
there  could  never  have  been  much  doubt,  because 
the  right  and  duty  are  plainly  imposed  upon  both 
federal  and  state  judges  by  the  terms  of  Article  YI  of 
the  Federal  Constitution  quoted  in  the  preceding  sec- 
tion. As  has  been  said,  the  right  'of  the  judges  to 
refuse  to  be  bound  by  state  laws  which  are  inconsist- 
ent with  the  Federal  Constitution  and  laws  resulted 
from  the  very  nature  of  the  union  and  the  declared 
supremacy  of  its  Constitution.  But  did  it  result 
therefrom  that  the  judiciary  had  also  the  power  to 
set  aside  the  acts  of  the  legislative  department  when 
it  was  a  coordinate  branch  of  the  government  ?  That 
is  to  say,  might  the  federal  judiciary  overrule  an  act 
of  Congress  and  the  state  judiciary  an  act  of  the  leg- 

<!»  United  States  v.  Cruikshanks,  92  TJ.  S.  542;  United  States  v.  Harris, 
106  U.  S.  629;  Civil  Eights  Case,  109  U.  S.  3. 
TO  roster  V.  Neilson,  2  Pet.  253  (U.  S.). 
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islature  wlienever  tlie  former  was  evidently  incon- 
sistent with  the  Federal  Constitution  and\the  latter 
inconsistent  with  the  state  constitution  %  Outside  the 
United  States  the  practice,  and  for  the  most  part  the 
opinions  of  jurists,  have  been  adverse  to  such  a  claim 
on  the  part  of  the  courts.  Practically  everjrwhere  on 
the  continent  of  Europe  it  is  a  general  principle  of 
public  law  that  the  legislature  is  the  sole  judge  of  the 
validity  of  its  own  acts.'^^ 

Jn  Germany  the  Imperial  Court  exercises  the  right 
to  nullify  the  legislatiye  acts  of  the  states  when  they 
are  in  conflict  with  the  Imperial  constitution,^^  but 
it  has  never  assumed  to  declare  null  and  void  an 
imperial  statute  because  of  its  inconsistency  with  the 
Imperial  constitution.'^*  So  in  France  and  in  other 
countries  of  continental  Europe  the  courts  must  en- 
force the  declared  will  of  the  legislature  whether  it 
is  consistent  with  the  constitution  or  not.  In  Eng- 
land, where  the  sovereignty  of  Parliament  is  the  fun-* 
damental  principle  of  the  constitution  and  where 
provisions  of  the  constitution  have  no  higher  legal 
authority  .than  ordinary  laws,  the  courts  have  no 
power  to  judge  of  the  validity  of  an  act  of  Parlia- 
ment. In  spite  of  the  early  opinion  of  Coke,  who 
asserted  that  an  act  of  Parliament  "against  common 
right  and  reason  could  be  adjudged  void  at  common 
law,"^*  the  English  courts  have  always  regarded  acts 
of  Parliament  binding  even  when  they  were  contrary 

71  Compare  Esmein,  Droit  Constitutionnel,  p.  431. 
''zLaband,  Staatarecht  des  Deutscheu  Eeichs,  vol.  II,  p.  576. 
78  Garner,  The  German  Judiciary,  in  the  Political  Science  Quarterly,  vol. 
XVIII,  pp.  524-530. 

74  8  Colte  114  (Eng.)  ;  compare  also  Diceyi  §  2. 
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to  the  principles  of  the  common  law  and  the  ancient 
customs  of  the  realm.  Acts  of  Parliament  are  some- 
times said  to  be  "unconstitutional"  but  the  term 
as  used  in  England  has  a  very  different  significance 
from  what  it  has  in  the  United  States.  In  the  United 
States  an  "unconstitutional"  statute  is  one  which  is 
repugnant  to  some  higher  positive  law  and  it  is  there- 
fore a  nullity  because  it  is  illegal;  in  England  a 
statute  is  sometimes  said  to  be  "unconstitutional," 
not  because  it  is  contrary  to  some  higher  positive  law, 
but  because  it  is  opposed  to  the  spirit  of  ancient  cus- 
tom or  immemorial  practice.  But  it  is  not  for  that 
reason  void;  on  the  contrary,  however  immoral  or 
unjust  it  may  seem,  it  is  the  law  of  the  land  and  as 
such  it  is  binding  upon  the  courts.  In  the  British 
self-governing  colonies,  however,  where  the  federal 
system  of  government  has  been  introduced  the  right 
of  the  courts  to  overrule  the  acts  of  the  local  legisla- 
'tures  when  they  are  inconsistent  with  the  provisions 
of  the  federal  constitutions  or  statutes  is  clearly  rec- 
ognized and  exercised,''^  but  they  do  not  presume  to 
pass  upon  the  validity  of  the  acts  of  the  legislature 
when  it  is  a  coordinate  body;  it  is  only  the  acts  of 
subordinate  law-making  bodies  that  they  have  the 
power  to  overrule. 

36.  Early  American  practice. — ^As  has  been  said, 
the  right  of  the  courts  to  set  aside  the  acts  of  the  state 
legislatures  which  were  repugnant  to  the  Federal 
Constitution,  law^  and  treaties  was  generally  recog- 
nized as  resulting  from  the  declared  supremacy  of 

T5  Munro,  The  Constitution  of  Canada,  pp.  5,  219 ;  Moore,  The  Common- 
wealth of  Australia,  pp.  173-177. 
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the  Union.  In  addition,  the  very  different  principle 
was  asserted  that  the  courts  of  the  states  were  the 
judges  of  the  constitutionality  of  the  acts  of  their 
own  legislatures,  that  is,  they  asserted  the  right  to  do 
what  virtually  amounted  to  the  placing  of  their  own 
interpretation  of  the  powers  of  the  legislature  over 
that  of  the  legislature  itself ,  although  a  body  equal 
and  coordinate  in  authority  with  the  judiciary. 

As  early  as  1780  the  Supreme  Court  of  New  Jersey 
in  the  case  of  Hohnes  v.  Walton''®  affirmed  the  right 
of  the  judiciary  to  disregard  acts  of  the  legislature 
which  were  forbidden  by  the  Constitution.  In  1784 
this  ease  was  followed  by  a  decision  in  N6w  York  in 
the  case  of  Rutgers  v.  Waddington,  in  which  essen- 
tially the  same  principle  was  asserted ;"  and  in  1786 
by  a  decision  of  the  highest  court  of  Rhode  Island  in 
the  case,  of  Trevett  v.  Weeden.'^®  The  legislature  of 
New  York  passed  a  resolution  denying  the  right  of 
the  courts  to  disregard  its  acts,  and  in  Rhode  Island 
an  attempt  was  made  to  get  rid  of  the  judges  who 
made  the  decision  in  Trevett  v.  Weeden.  As  a  matter 
of  fact,  the  latter  judges  were  not  reelected  but  were 
supplanted  with  "pliant  tools"  by  whose  assistance 
paper  money  was  forced  into  circulation  and  public 
and  private  debts  extinguished  by  it.  Neither  the 
federal  nor  state  constitutions  expressly  conferred 
upon  the  judiciary  the  power  to  pass  upon  the  con- 
stitutionality of  statutes  though  it  seems  to  have  been 
understood  by  the  statesmen  of  the  time  as  being  an 

'8  The  American  Historical  Review,  vol.  IV,  p.  456. 
'7  Fiske,  Critical  Period  «t  American  History,  p.  127. 
'8  Coxe,  Judicial   Power  and  Unconstitutional  Legislation,  pp.   234  and 
following. 
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inliereiit  part  of  the  judicial  power  and  therefore  it 
did  not  need  to  be  expressly  granted.  As  Dicey  ob- 
serves, it  is  now  considered  not  only  the  right  but  the 
duty  of  every  judge  in  the  United  States  to  treat  as 
void  any  enactment  which  violates  the  Constitution/* 
and  Judge  Cooleyadds  that  it  is  now  generally  agreed 
that  the  courts  cannot  properly  decline  to  overrule 
the  acts  of  the  legislature  when  it  has  exceeded  the 
authority  set  by  the  Constitution  to  its  limits.*" 

The  right  was  asserted  by  many  framers  of  the 
Federal  Constitution,*^  and  notably  by  Hamilton, 
whose  argtunent  was  powerful  and  logical.  He  de- 
clared: "There  is  no  position  which  depends  on 
clearer  principles  than  that  every  act  of  a  delegated 
authority,  contrary  to  the  tenor  or  commission  under 
which  it  is  exercised,  is  void.  No  legislative  act, 
therefore,  contrary  to  the  Constitution  can  be  valid. 
To  deny  this,  would  be  to  affirm  that  the  deputy  is 
greater  than  the  principal ;  that  the  servant  is  above 
his  master ;  that  the  representatives  of  the  people  are 
V  superior  to  the  people  themselves;  that  mere  men 
acting  by  virtue  of  powers  may  do  not  only  what 
their  powers  do  not  authorize,  but  what  they  for- 
bid."*^  The  Constitution,  he  said,  could  not  have 
been  presumed  to  make  the  legislature  the  judge  of 
its  own  powers.  "A  constitution  is  in  fact  and  must 
be  regarded,"  Hamilton  went  on  to  say,  "as  a  funda- 
mental law. ' '   It  therefore  belongs  to  the  judiciary  to 

79  Law  of  the  Constitution  (2d  ed.),  p.  125. 
8"  Constitutional  Limitations,  p.  228. 

81  This  has  been  shown  recently  by  FrofesCor  Beard  in  his  book,  The 
Supreme  Court  and  the  Constitution  (New  York,  1912). 

82  The  Fedeialist  (Dawson's  ed.),  No.  78. 
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ascertain  its  meaning  as  well  as  the  meaning  of  any 
particular  act  proceeding  from  tlie  legislative  body. 
If  there  should  happen  to  be  a  yariance  between  the 
two,  that  which  has  the  superior  obligation  and  valid- 
ity ought,  of  course,  to  be  preferred;  or,  in  othgr 
words,  the  Constitution  ought  to  be  preferred  to  the 
statute ;  the  intention  of  the  people  to  the  intention  of 
their  agents.  ' '  Nor  does  this  doctrine  by  any  means, ' ' 
he  said,  "suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the  power  of 
the  people  is  superior  to  both;  and  that  where  the 
will  of  the  legislature,  declared  in  its  statutes,  stands 
in  opposition  to  that  of  the  people,  declared  in  the 
Constitution,  the  judges  ought  to  be  governed  by  the 
latter  rather  than  by  the  former.  They  ought  to  reg- 
ulate their  decisions  by  the  fundamental  laws,  rather 
than  by  those  that  are  not  fundamental, ' '  *^  The  claim 
seems  to  have  first  been  put  forward  by  a  federal 
judge  in  1795,  when  Mr.  Justice  Patterson  of  the 
United  States  Supreme  Court,  in  charging  a  jury,** 
said :  "I  take  it  to  be  a  clear  position  that  if  a  legis- 
lative act  oppugns  a  constitutional  principle,  the  for- 
mer miist  give  way  and  be  rejected  on  the  score  of 
repugnance.  I  hold  it  to  be  a  position  equally  clear 
and  sound  that  in  such  a  case  it  will  be  the  duty  of  the 
court  to  adhere  to  the  Constitution  and  to  declare  the 
act  nuU  and  void." 

The  idea  that  statutory  law  in  order  to  be  valid 
must  conform  to  the  Constitution  and  that  the  judi- 
ciary is  the  judge  of  such  conformity  originated, 

88  The  Federalist  (Dawson's  ed.),  p.  542. 

84  In  the  case  of  Vanhorne's  Lessee  v.  Dorrance,  2  Dall.  304  (IT.  S.). 
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therefore,  in  the  United  States  and  is  peculiar  to 
American  jurisprudence.  It  may  also  be  added  that 
it  is  likewise  a  well  settled  rule  that  the  acts  of  the 
executive  must  confoi^m  equally  to  the  Constitution, 
a»d  the  courts  are  the  judges  of  the  validity  of  his 
acts  and  may  declare  them  unconstitutional  the  same 
as  they  may  declare  acts  of  the  legislature  unconstitu- 
tional. Manifestly,  this  does  not  mean  that  the  exec- 
utive cannot  interpret  the  Constitution ;  in  many  cases 
Executive  interpretation  is  necessary  before  execu- 
tion of  the  laws  is  possible,  but  executive  interpreta^ 
tion  is  not  final;  the  power  of  final  interpretation 
rests  ultimately  with  the  judiciary.  President  Jack- 
son's claim  that  the  executive  had  equally  with  the 
judiciary  the  right  of  final  and  authoritative  inter- 
pretation is  not  recognized  and  has  not  been  acted  on 
in  practice. 

37.  The  doctrine  of  Marbury  v.  Madison. — The 
Supreme  Court  of  the  United  States  asserted  for  the 
first  time  the  right  to  declare  an  act  of  Congress 
unconstitutional  in  the  case  of  Marbtiryv.  Madison, 
in  1803.®^  Congress  had  passed  an  act  to  give  the 
Supreme  Court  original  jurisdiction  in  a  case  not^ 
authorized  by  the  ConstitutioUj  which  especially  enu- 
merates the  matters  in  which  that  court  shall  have 
original  jurisdiction.  The  law  was  clearly  in  viola- 
tion of  the  Constitution,  and  the  Supreme  Court  ruled 
that  for  this  reason  it  was  not  binding,  that  is,  it  was 
null  and  void.  Chief  Justice  Marshall,  who  gave  the 
opinion  of  the  court,  held  that  the  limitations  im- 
posed by  the' Constitution  upon  the  legislative  power 

SB  1  Craneh  137,  Leading  Illustbative  Cases. 
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would  be  meaningless  if  the  legislaturB  itself  were 
left  to  judge  of  the  nature  and  extent  of  these  limita- 
tions. Summing  up  the  whole  aa-gument,  he  said: 
"It  is  emphatically  the  province  and  duty  of  the  judi-, 
cial  department  to  say  what  the  law  is.  Those  who 
apply  the  rule  to  particular  cases  must  of  necessity 
expound  and  interpret  that  rule.  If  two  laws  con- 
flict with  each  other,  the  courts  must  decide  on  the 
operation  of  each.  So  if  a  law  be  in  opposition  to  the 
Constitution, — if  both  the  law  and  the  Constitution 
apply  to  a  particular  case,  so  that  the  courts  must 
either  decide  that  case  conforpaably  to  the  law,  dis- 
regarding the  Constitution,  or  conformably  to  the 
Constitution,  disregarding  the  law, — the  courts  must- 
determine  which  of  these*  conflicting  rules  governs 
the  case.  This  is  the  very  essence  of  judicial  duty. 
If,  then,  the  courts  are  to  regard  the  Constitution, 
and  the  Constitution  is  superior  to  any  ordinary  act 
of  the  legislature,  the  Constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which  they 
both  apply." 

The  rule  laid  down  tu  this  celebrated  case  was 
afterwards  af&rmed  and  acted  upon  uniformly  both 
by  the  federal  and  state  courts  in  many  cases,  though 
for  a  time  there  were  protests  against  it  and  in  some 
eases  state  judges  who  assumed  the  power  to  set  aside 
the  acts  of  the  legislature  were  removed  from  ofS.ce 
by  impeachment  proceedings  or  by  legislative  acts 
abolishing  the  courts  of  which  they  were  members.^" 
Thirty-four  acts  of   Congress  have  been  declared 

88  See  Baldwin,  The  American  Judiciary,  pp.  108-118,  and  Cogley,  Con- 
stitutional Limitations,  pp.  229-230. 
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unconstitutional  .by  the  Supreme  Court,  the  best 
known  being  the  Missouri  Compromise  of  1820,  the 
Legal  Tender  Act  of  1866,  the  so-eaUed  Ku  Klux  Act 
of  1870,  the  Civil  Eights  Act  of  1875,  the  Trade-Mark 
Act  of  1876  and  the  Income  Tax  Law  of  1894."  Like- 
wise over  two  hundred  state  statutes  have  been  ntilli- 
fied  by  the  Federal  Supreme  Court  and  of  course 
thousands  have  been  overruled  by  the  state  courts. 

Finally  it  may  be  remarked  that  in  the  exercise  of 
its  power  to  review  legislation  the  courts  are  some- 
times called  upon  not  merely  to  determine  the  mean- 
ing of  a  statute  but  to  pass  upon  the  correctness  of 
certain  findings  of  facts.  Thus  where  a  state  legis- 
lature has  prescribed  the  maximum  rate  which  a  rail- 
road company  may  charge  it  may  become  necessary 
for  the  courts  to  determine  whether  the  rate  pre- 
scribed is  so  low  as  to  be  virtually  confiscatory  and 
therefore  amounts  to  the  taking  of  private  property 
without  due  process  of  law.  In  such  a  case  there 
is  no  question  of  constitutional  interpretation  but 
merely  the  determination  of  the  fact  as  to  whether 
the  rate  is  or  is  not  confiscatory  in  effect. 

38.  Reasons  for  the  doctrine. — ^It  is  sometimes 
argued  that  such  a  power  in  effect  places  the  judi- 
ciary in  a  position  of  superiority  over  the  legislature, 
which  was  intended  to  be  a  coordinate  branch  of  the 
government  and  with  coequal  authority;  and  that  it 
virtually  gives  the  judges  a  veto  power  over  the  acts 
of  the  legislature  and  thereby  enables  them  to  control 


87  See  Baldwin,  The  American  Judiciary,  p.  106,  where  the  cases  are  eited, 
and  Moore,  The  Supreme  Court  and  Unconstitutional  Legislation  (New  York, 
1913),  p.  129. 
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legislation.  But  th^jpurts  have  always  denied  that 
such  was  the  effedfef  the,y]ttl^^  In  a  given  ease  they 
are  called  upon  to^kr^^  effectto  a  law  and  at  the  same 
time  they  are  bound  by  oath  to  regard  the  Constitu- 
tion. If  the  law  is  clearly  in  conflict  with  the  Consti- 
tution they  merely  give  effect  to  the  Constitution,  as 
the  higher  law,  disregarding  the  unconstitutional  act, 
which  is  not  law  at  aU.  "The  courts,"  said  the  late 
Judge  Cooley,  "sit  not  to  review  or  revise  the  legis- 
lative action,  but  to  enforce  the  legislative  will ;  and 
it  is  only  where  they  find  that  the  legislature  has 
failed  to  keep  within  the  constitutional  limits  that 
they  are  at  liberty  to  disregard  its  action;  and  in 
doing  so  they  only  do  what  every  private  citizen  may 
do  in  respect  to  the  mandates  when  the  judges  assume 
to  act  and  to  render  judgment  or  decrees  without 
jurisdiction.  In  exefcising  this  high  authority  the 
judges  claim  no  judicial  supremacy;  they  are  only 
the  administrators  of  the  public  will.  If  an  act  of 
the  legislature  is  held  void,  it  is  not  because  the 
judges  have  any  control  over  the  legislative  power, 
but  because  the  act  is  forbidden  by  the  Constitution, 
and  because  the  will  of  the  people,  Which  is  therein 
declared,  is  paramount  to  that  of  their  representa- 
tives expressed  in  any  law. ' '  ^* 

The  true  reason  why  the  right  of  the  courts  to 
declare  unconstitutional  acts  of  the  legislature  to  be 
nuU.  and  void  has  found  a  place  in  our  jurisprudence 
is  political  in  character.  Under  our  system  of  consti- 
tutional limitations  it  is  necessary  that  the  power  to 
enforce  these  limitations  should  be  lodged  somewhere, 

88  Constitutional  Limitations,  p.  228. 
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else  they  must  be  ineffeetiVi^J 'si^^vest  the  power  in 
the  legislature  woiild  be- to  malS|lt  the  judge  of  its 
own  powers  and  Mne^^so'  Mr^lPf;  is  concerned  the 
restrictions  imposed'  ni^dii^^^muli  in  effect  be  noth- 
ing but  self -limitations.  To  the  judges,  therefore,  as 
the  protectors  of  private  rights  and  as  the  magis- 
trates best  fitted  by  training  and  temperament  to 
exercise  so  delicate  a  function,  the  power  is  by  com- 
mon consent  acknowledged  to  rightfully  belong.  The 
effect  is  to  give  to  the  judiciary  an  importance  and  a 
responsibility  which  it  enjoys  in  no  other  country. 
Be  Tocqueville,  speaking  of  the  value  of  the  rule, 
said  it  formed  one  of  the  most  powerful  barriers  ever 
devised  against  the  tyranny  of  political  assemblies,^® 
and  the  English  writer  Dicey  has  remarked  that  it 
''makes  the  judges  the  guardians  of  the  constitution 
and  provides  the  only  safeguard  which  has  hitherto 
been  invented  against  unconstitutional  legislation."®" 
39.  Conditions  under  which  a  statute  will  be  de- 
clared unconstitutional.— ^The  act  of  declaring  a 
statute  null  and  void  is  a  peculiarly  delicate  one, 
involving  as  it  does  the  overruling  by  the  judiciary  . 
of  a  decision  of  a  coordinate  department  of  govern- 
ment and  which  presupposes  that  the  legislature  has 
either  deliberately,  or  for  want  of  knowledge,  disre- 
garded the  limitations  set  to  its  authority  by  the  con- 
stitution.   It  is  to  be  presumed,  therefore,  that  the 

89  Democracy  in  America,  vol.  I,  chap.  6. 

90  Law  of  the  Constitution,  p.  125.  For  further  discussion  on  this  point 
see  story,  Commentaries,  §  373.  and  following;  I  Kent  Commentaries,  449 
and  following;  Eawle,  On  the  Constitution,  chap.  21;  Willoughby,  Con- 
stitutional Law,  i  6 ;  and  the  very  learned  essay  of  the  late  Professor  Thayer 
on  The  Origin  and  History  of  the  Bight  of  the  Courts  to  Dfeelare  Acts  of 
the  Legislature  Unconstitutional,  in  his  Legal  Essays  (1908). 
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courts  will  exercise  such  a  power  with  caution  and 
reluctance,  only  aftesr  careful  deliberation,  and  then 
only  when  it  becomes  an  imperative  duty.  Certain 
rules  have  been  developed  which  the  courts  uniformly 
observe  in  performing  this  duty. 

In  the  first  place,  since  the  duty  is  strictly  judicial 
in  character  it  will  only  be  exercised  when  a  case 
involving  the  question  of  unconstitutionality  has  come 
before  them  in  the  regular  course  of  procedure.  It  may 
happen,  therefore,  and  has  happened,  that  an  uncon- 
stitutional statute  will  be  enforced  as  a  valid  law 
before  some  interested  party  raises  the  question  in 
the  proper  form.  In  the  second  place,  whenever  there 
is  a  reasonable  doubt  as  to  the  unconstitutionality  of 
a  statute  the  doubt  will  be  resolved  in  favor  of  its 
validity.  The  courts  wiU  presume  that  the  legislature 
did  not  intend  to  violate  the  constitution;  a  ''decent 
respect"  to  the  wisdom,  integrity  and  patriotism  of 
a  coordinate  department  of  the  government  requires 
that  its  acts  shall  not  be  declared  void  unless  the  vio- 
lation of  the  constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt.  The  United  States 
Supreme  Court  has  said  that  "every  possible  pre- 
sumption is  in  favor  of  the  validity  of  the  statute  and 
this  continues  until  the  contrary  is  shown  beyond  all 
reasonable  doubt.  *  *  *  The  safety  of  our  insti- 
tutions depends  in  no  small  degree  on  a  strict  obser-. 
vation  of  this  salutary  rule."®^  In  the  third  place, 
most  courts  refuse  to  pass  upon  questions  of  uncon- 
stitutionality except  when  there  is  a  full  bench  of 
judges  present.    In  the  fourth  place,  the  courts  will 

91  Sinking  Fund  Cases,  99  IT.  S.  700. 
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not  express  an  adverse  opinion  on  the  validity  of 
a  statute  unless  it  is  absolutely  necessary  to  the 
determination  of  the  issue  involved,  but  will,  if  pos- 
sible, rest  its  judgment  upon  some  other  gro\ind  and 
thereby  render  the  constitutional  question  imma- 
terial. Fifth,  the  courts  will  not  listen  to  an  argu- 
ment against  the  constitutionality  of  a  statute  by  a 
party  whose  rights  are  not  directly  involved  and  who 
therefore  has  no  interest  in  having  it  set  aside.  Sixth, 
they  will  not  overrule  a  statute  merely  because  it  is 
unjust  or  oppressive  or  violates  the  supposed  natural 
rights  of  the  citizen  or  some  fundamental  principle 
of  republican  government  or. the  spirit  of  the  consti- 
tution. The  Supreme  Court  of  New  York  has  said 
"that  no  law  can  be  pronounced  invalid,  for  the 
reason  simply  that  it  violates  our  notions  of  justice, 
is  oppressive  and  unfair  in  its  operation,  or  because 
*  *  *  it  is  not  justified  by  public  necessity  or 
designed  to  promote  the  public  welfare.  If  it  vio- 
lates no  constitutional  provision  it  is  valid  and  must 
be  obeyed.  *  *  *  The  judiciary  can  only  arrest 
the  execution  of  a  statute  when  it  conflicts  with  the 
constitution.  It  cannot  run  a  race  of  opinion  upon  a 
point  of  right,  reason,  and  expediency  with  the  law- 
making power.  "®^  To  invalidate  an  act  of  the  legis- 
lature on  any  of  these  grounds  it  must  be  shown  that 
the  rights  in  question  are  guaranteed  by  the  constitu- 
tion and  placed  beyond  legislative  encroachment. 

'A  statute  may  be  unconstitutional  in  part  and 
entirely,  unobjectionable  in  other  particulars,  espe- 
cially in  those  states  where  there  are  no  prohibitions 

82Bertholf  v.  O'Eeilly,  74  N.  T.  509. 
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on  the  power  of  tlie  legislature  to  deal  with  several 
unrelated  subjects  in  the  same  bill.  In  such  cases  the 
unobjectionable  portions  wiU  be  sustained  if  they  can 
stand  alone  unaffected  and  unimpaired  by  the  parts 
which  have  been  overruled.  ■  Finally,  courts  of  first 
resort  ought  not  to  hold  an  act  unconstitutional,  ex- 
cept in  cases  where  it  is  clearly  inconsistent  with  the 
constitution,  but  should  leave  it  to  the  final  judgment 
of  the  higher  courts.®* 

40.  Extrinsic  evidence. — ^In  construing  the  con- 
stitution the  courts  will  first  of  all  endeavor  to  ascer- 
tain its  meaning  by  a  resort  to  the  language  of  the 
text  itself.  But  owing  to  the  difficulties  and  ambigui- 
ties of  language  and  the  all  too  frequent  carelessness 
of  parliamentary  draftsmen,  its  meaning  is  often 
uncertain.  JJnder  such  circumstances  the  courts  are 
accustomed  to  have  resort  to  certain  extrinsic  aids 
in  their  efforts  to  discover  the  true  intent- of  the 
authors.  They  study  the  history  of  the  events  which 
led  up  to  the  adoption  of  the  constitution,  the  objects 
which  were  sought  to  be  accomplished  and  the  evils, 
if  any,  which  it  was  desired  to  abolish.  In  this  con- 
nection, of  particular  importance  are  the  proceedings 
of  the  conventions  which  framed  the  constitution,  and 
in  the  case  of  the  Federal  Constitution,  the  proceed- 
ings of  the  ratifying  conventions  of  the  states,  the 
public  utterances  of  the  men  who  aided  in  framing  it 
or  who  otherwise  played  an  important  part  in  secur- 
ing the  establishment  of  the  Constitution.  If  the 
proceedings  of  the  convention  clearly  indicate  the 

93  For  good  statements  of  these  rules  see  Cooley,  Constitutional  Limita- 
tions, pp.  230-260,  and  Willoughby,  Constitutional  Law,  §§  7-10. 
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purpose  of  a  particular  provision  great  weight  may 
properly  be  attached  to  them.  The  same  may  be  said 
of  the  debates,  which  clearly  show  the  meaning  that 
was  intended  to  be  given  a  clause  which  appears 
ambiguous  to  the  judges.  "The  history  of  the  call- 
ing of  a  convention,"  says  Judge  Cooley,  "of  the 
causes  which  led  to  it,  and  the  discussions  and  issues 
before  the  people  at  the  time  of  the  election  of  the 
delegates,  will  sometimes  be  quite  as  instructive  and 
satisfactory  as  anything  to  be  gathered  from  the 
convention."®* 

For  the  interpretation  of  the  Federal  Constitu- 
tion, "The  Federalist"  has  been  a  valuable  source  of 
extrinsic  evidence,  not  only  because  its  essays  are  the 
most  profound  contemporary  commentaries  on  the 
Constitution  in  existence  but  because  two  of  .its 
authors,  Hamilton  and  Madison,  were  leading  mem- 
bers of  the  convention  which  framed  the  Constitu- 
tion. The  debates  in  the  legislature  may  also  be  con- 
sulted to  ascertain  the  intent  of  the  legislature  when 
there  is  doubt  as  to  what  was  intended  to  be  accom- 
plished by  a  particular  piece  of  legislation.  Finally, 
the  preamble  of  the  Constitution  may  be  resorted  to 
in  cases  of  ambiguity  where  the  intention  of  the 
framers  of  the  Constitution  does  not  clearly  appear, 
though  of  course  it  cannot  be  relied  upon  to  give  the 
body  of  the  instrument  a  meaning  other  than  that 
which  its  language  plainly  imports.®^ 

41.  Eflfect  of  void  statutes. — ^In  general  it  may 
be  said  that  when  a  statute  has  been  declared  uncon- 

9*  Constitutional  Limitations,  p.  101. 

96  Willoughby,  Constitutional  Law,  p.  39,  and  Story,  Commentaries,  §  462. 
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stitutional,  the  effect  is  as  if  the  statute  had  never 
been  passed.  But  the  statute  has  not  been  repealed 
by  the  courts ;  it  remains  on  the  statute  books  as  an 
act  of  the  legislature,  though  the  decision  of  the  court 
is  that  it  has  never  been  a  valid  statute.  The  decision 
is  merely  conclusive  as  to  the  rights  of  the  parties 
and  serves  as  a  precedent  which  will  have  great 
weight  in  the  determination  of  subsequent  cases  in- 
volving similar  questions.^®  While  other  depart- 
ments of  the  government  are  likely  to  accept  the  con- 
clusions of  the  court  as  to  its  validity,  there  is  no  way 
of  compelling  them  to  do  so ;  nevertheless  the  knowl- 
edge that  if  another  case  is  presented  to  the  court 
involving  the  same  question  it  will  adhere  to  its  for- 
mer decision  is  almost  certain  to  insure  its  observance 
by  the  other  departments.  "Rights,"  says  Judge 
Cooley,  "cannot  be  built  up  under  a  void  statute ;  con- 
tracts which  depend  on  it  for  their  consideration  are 
void;  it  constitutes  a  protection  to  no  one  who  has 
acted  under  it  and  no  one  can  be  punished  for  hav- 
ing refused  obedience  to  it  before  the  decision  was 
made. "  ®^  It  may  in  certain  cases  afford  protection  to 
an  officer  from  prosecution  for  an  act  which  owing 
to  his  reliance  upon  the  statute  could  not  have  been 
criminal  in  intent.  He  could  not,  for  example,  be 
held  for  larceny  or  trespass  for  confiscating  property 
which  he  thought  himself  authorized  to  destroy  under 
a  statute  which  he  had  no  means  of  knowing  to  be 
unconstitutional.  However,  he  would  be  liable  civilly 
to  the  injured  party  in  such  a  case  just  as  though  the 

9«  McClain,  Constitutional  Law  in  the  United  States,  p.  23. 
9'  Constitutional  Limitations,  p.  259. 
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act  had  never  been  passed.  On  the  other  hand,  an 
officer  who  should  decline  to  obey  a  statute  which  he 
honestly  believed  to  be  unconstitutional  would  be 
liable  in  case  the  law  should  be  subsequently  upheld 
by  the  courts.®® 

42.  Advisory  opinions. — ^Although,  as  has  been 
^aid,  the  courts  will  not  determine  upon  the  constitu- 
tionality of  a  statute  except  when  a  case  involving  the 
question  has  been  brought  before  them  in  the  regular 
course  of  procedure  by  a  party  or  parties  whose  inter- 
ests are  directly  involved,  a  few  state  constitutions 
provide  that  the  judges  of  the  Supreme  Court  shall, 
upon  the  request  of  the  legislature,  render  an  opinion 
upon  the  constitutionality  of  a  proposed  law  when- 
ever it  shall  be  submitted  to  them.  Such  provisions 
are  contained  in  the  constitutions  of  Maine,  New 
Hampshire,  Massachusetts  and  Rhode  Island.  In 
Colorado,  Florida,  Idaho,  Illinois,  Nebraska  and 
Washington  the  judges  are  empowered  to  suggest 
improvements  in  the  laws  for  the  information  of  the 
legislature.  The  purpose  of  an  advisory  opinion  is 
that  the  legislature  may  abstain  from  enacting  a  law 
which  the  Supreme  Court  believes  to  be  unconstitu- 
tional. But  such  opinions  are  not  necessarily  con- 
clusive ;  they  are  usually  rendered  without  the  benefit 
of  argument  at  the  bar  and  the  court  is  less  likely  to 
go  thoroughly  into  all  the  phases  of  the  question. 
Consequently,  where  an  adverse  opinion  is  given  in 
such  cases  and  the  act  is  passed,  notwithstanding  the 
opinion  of  the  court,  and  its  validity  subsequently 
contested  the  court  may  upon  f  uU  hearing  and  in  the 

««Hall,  CJonstitutional  Law,  p.  47. 
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light  of  information  afforded  by  the  arguments  at 
the  bar  reverse  its  opinion  and  sustain  the  validity  of 
the  law. 

In  some  states  whose  constitutions  contain  no  pro- 
vision in  regard  to  advisory  opinions,  the  courts  have 
nevertheless  been  called  upon  by  the  legislature  or 
the  executive  for  opinions  regarding  the  constitu- 
tionality of  acts;  in  some  cases  the  opinions  have 
been  given,  but  more  generally  refused.  President 
Washington  called  on  the  Supreme  Court  of  the 
United  States  for  an  opinion  regarding  the  meaning 
of  certain  provisions  in  the  treaty  of  1778,  with 
Prance,  but  it  declined  to  respond,  very  wisely,  says 
Thayer ;  otherwise  the  court  might  have  established  a 
precedent  which  would  have  brought  it  into  politics."® 
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PART  II 

ORGANIZATION  AND  POWERS 

OF  THE  UNITED  STATES 

GOVERNMENT 

BY 

JAMES  W.  GARNER,  PH.  D.* 

CHAPTER  I. 

RELATIONS  BETWEEN  THE  UNION  AND  THE  STATES. 

1.  Federal  government. — The  governmental  sys- 
tem of  the  United  States  is  federal  in  organization; 
that  is,  it  is  a  dual  system  under  a  common  sover- 
eignty. First  of  all,  it  may  be  contradistinguished 
from  a  unitary  or  centralized  system,  in  which  the. 
powers  of  government  are  concentrated  in  a  single 
supreme  organ  or  organs  located  at  a  common  cen- 
ter and  from  which  the  local  organizations  derive 
their  existence  and  powers.  Under  the  latter  system 
the  local  governments  are  merely  the  creations  of  the 
central  government  and  are  completely  subject  to  its 
control.  They  are,  therefore,  nothing  but  agencies 
of  the  central  government  and  have  no  local  auton- 

*  Professor  of  Political  Science,  University  of  Illinois.  Author :  ' '  Intro- 
duction to  Political  Science,"  "American  Government,"  and  numerous 
articles  on  legal  and  political  subjects.  Former  editor:  "Journal  of  Crimi- 
nal Law  and  Criminology." 
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omy  of  their  own.  Such  are  the  governments  of  Eng- 
land, France,  Spain  and  those  of  continental  Europe 
generally.  Federal  government  may  also  be  contra- 
distinguished from  confederate  government  or  that 
form  in  which  the  local  organizations  are  sovereign, 
or  nearly  so,  the  central  government  being  merely  the 
creature  and  agent  of  the  local  governments.  Wheras 
under  the  federal  system  there  is  but  one  sover- 
eignty, under  the  confederate  system  there  are  as 
many  sovereignties  as  there  are  states  composing  the 
confederation.  The  government  of  the  United  States 
from  1781  to  1789  was  a  good  example  of  such  a  sys- 
tem. It  is  a  transitory  form  of  political  organization 
and  usually  develops  into  the  federal  system  or  dis- 
solves into  its  constituent  elements. 

The  chairacteristic  feature  of  federal  government 
is  that  it  is  dual  in  organization  and  implies  local 
self-government  in  respect  to  matters  of  local  con- 
cern. It  represents  a  sort  of  compromise  between 
unitary  government  and  confederate  government. 
The  territorial  subdivisions  of  a  country  having  the 
federal  system  are.  not  mere  administrative  circum- 
scriptions; they  are  widely  autonomous  political 
communities  having  constitutions  and  political  or- 
ganizations, mainly  of  their  own  creation.  These 
communities,  though  not  sovereign,  usually  bear  the 
names  of  states  and  indeed  have  many  of  the  charac- 
teristics of  independent  states.  The  governmental 
organizations  of  these  latter  communities  are,  not, 
however,  entirely  disconnected  from  and  wholly  inde- 
pendent of  the  control  of  the  central  government,  as 
will  appear  later  in  this  chapter.    The  term  "federal 
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government"  in  popular  usage  is  applied  to  the  gov- 
ernment of  the  United  States  alone,  but  strictly 
speaking  it  is  descriptive  of  the  general  system  com- 
posed of  both  the  national  and  state  governments. 
Consequently  the  national  government  is  only  a  part 
of  the  federal  system,  the  state  governments  consti- 
tuting the  other  part. 

2.  Division  of  powers  between  the  national  and 
state  governments. — The  principle  upon  which  the 
powers  of  government  are  distributed  between  the 
Union  and  the  states  is  that  those  affairs  which  are 
of  common  interest  to  the  entire  country  and  which 
require  uniformity  of  regulation  should  be  placed 
under  the  control  of  the  national  government,  while* 
aU  other  matters,  being  merely  of  local  concern, 
should  be  left' to  the  regulation  of  the  states.  In  other 
words,  there  should  be  a  single  central  government 
for  the  regulation  of  national  affairs  and  a  nmnber 
of  local  governments  for  the  regulation  of  local 
affairs.  The  Constitution  of  the  United  States,  there- 
fore, confers  on  the  national  government  the  power 
to  deal  with  such  affairs  as  foreign  relations,  the  reg- 
ulation of  commerce  with  foreign  countries  and  com- 
merce among  the  states,  the  w§,ging  of  war,  the  coin- 
age of  money,  the  granting  of  patents  and  copyrights, 
and  other  matters  of  general  interest. 

The  states  being  already  in  existence  at  the  time  th<5 
Union  was  formed,  it  was  felt  that  the  chief  govern- 
mental authority  should  be  left  with  them  and  that 
upon  the  newly  created  national  government,  toward 
which  there  was  a  feeling  of  more  or  less  distrust 
and  suspicion,  should  be  conferred  the  regulatipn  of 
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only  such  matters  as  experience  had  shown  could 
not  wisely  be  left  to  state  regulation.  The  states, 
therefore,  were  left  largely  as  they  were,  though- 
certain  prohibitions  were  imposed  upon  their  au- 
thority, such  as  seemed  necessary  to  establish  a 
more  efEeetive  union  and  promote  the -general  wel- 
fare. Some  other  countries  having  the  federaL  sys- 
tem, like  Germany,  Canada,  Australia  and  certain  of 
the' Latin  American  Republics,  have  gone  further 
and  conferred  on  their  national  governments  the 
power  to  regulate  such  matters  as  marriage  and  di- 
vorce, banking,  trade  and  industry,  and  even  the 
whole  field  of  civil,  criminal  and  commercial  law,  in- 
cluding the  law  of  procedure.  In  the  United  States 
there  are  some  who  advocate  the  further  extension 
of  federal  jurisdiction  along  certain  of  these  lines, 
particularly  in  respect  to  marriage  and  divorce,  in- 
surance, employment  of  labor  in  factories  and  gen- 
erally the  regulation  of  business  and  industry  which 
have  become  national  in  scope.-^  Some  well  known 
public  men  have  even  suggested  that  if  the  Consti- 
tution cannot  be  so  amended  as  to  give  this  additional 
power  to  Congress  the  means  for  its  exercise  will  be 
found  through  constructions  of  the  Constitution.^ 

The  evils  that  have  grown  up  in  consequence  of  the 
extraordinary  variety  of  legislation  among  the  dif- 
ferent states,  particularly  in  respect  to  divorce  and 
commercial  law,  and  the  need  of  uniformity  of  law 
on  these  matters  have  led  to  a  movement  to  secure 

1  Compare  the  platform  of  the  Progressive  Party  of  1912. 

2  See  the  address  of  Elihu  Eoot,  entitled,  The  States,  How  to  Preserve 
Them;  also  the  address  of  President  Eoosevelt  at  Harrisburg  on  October  4, 
1906.    ' 
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concerted  action  among  the  states  through  the  agency 
of  commissions  on  uniform  state  legislation.  The 
movement,  has  resulted  in.  some  success  and  a  num- 
ber of  uniform  laws  have  been  adopted  by  a  consider- 
able number  of  states.  Thus  a  negotiable  instru- 
ments law  is  now  in  force  in  forty  states,  a  uniform 
warehouse  receipts  act  in  twenty-four  states,  a  bills 
of  lading  act  in  nine  states  and  a  uniform  sales  act  in 
nine  states. 

The  Constitution  of  the  United  States  is  not  only 
a  frame  of  government  but  a  distributing  instrument 
for  the  delimitation  of  the  respective  spheres  of  na- 
tional and  state  authority.  It  marks  out  in  a  positive 
manner  a  definite  sphere  of  action  for  the  national 
government  and  a  separate  and  distinct  sphere  for 
the  states  and  each  within  its  own  sphere  is  supreme. 
At  the  same  time  it  has  attempted  to  provide  the 
necessary  barriers  to  prevent  either  from  encroach- 
ing upon  the  domain  assigned  to  the  other,  and  thus 
the  balance  between  the  Union  and  its  component 
parts  is  harmoniously  preserved. 

The  method  of  distributing  the  powers  of  govern- 
ment between  the  nation  and  the  states  is :  The  pow- 
ers of  the  national  government  are  specifically  nu- 
merated, while  to  the  states  are  reserved  all  other 
powers  except  such  as  have  been  specifically  pro- 
hibited. The  government  of  the  United  States  is  thus 
an  authority  of  delegated  powers  while  those  of  the 
states  are  reserved  or  residuary  powers.  This  dis- 
tinction is  fundamental  and  of  far  reaching  impor- 
tance and  it  is  at  the  basis  of  an  important  rule  of 
construction ;  namely,  that  in  case  of  doubt  the  pre- 

87 


6  CONSTITUTIONAL  LAW 

sumption  of  law  is  against  the  existence  of  any  power 
claimed  by  the  Grovernment  of  the  United  States.  To 
remove  ali  possible  doubt  in  respect  to  the  residuary 
character  of  the  authority  of  the  states  the  Tenth 
Amendment  was  added  to  the  Constitution,  declaring 
that  "the  powers  not  -delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  states^ 
are  reserved  to  the  states  respectively  or  to  the 
people." 

3.  Classification  of  federal  and  state  powers. — 
The  totality  of  governmental  powers  in  the  Ameri- 
can federal  system  may  be  grouped  into  the  follow- 
ing classes:  (1)  powers  which  may  be  exercised  ex- 
clusively by  the  national  government;  (2)  powers 
which  although  conferred  on  the  national  government 
may  be  exercised  by  the  states  so  long  as  they  are 
not  exercised  by  the  United  States ;  (3)  powers  pro- 
hibited to  the  national  government;  (4)  powers  re- 
served exclusively  to  the  states;  (5)  powers  pro- 
hibited to  the  states;  (6)  powers  prohibited  to  both 
the  national  and  state  governments.  Among  the  pow- 
ers that  may  be  exercised  only  by  the  United  States 
are  such  as  relate  to  foreign  relations,  war,  coinage 
of  money,  patents,  and  copyrights. 

4.  Exclusive  and  concurrent  powers. — The  ques- 
tion was  early  raised  as  to  whether  the  mere  grant  of 
a  particular  power  to  Congress  necessarily  implied  a 
prohibition  on  the  exercise  of  the  same  power  by  the 
states,  when  there  was  no  express  denial  to  the  states. 
The  Supreme  Court  in  passing  on  this  question  laid 
down  the  principle  that  where  the  exercise  by  the 
states  of  a  power  granted  to  Congress  was  incon- 
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sistent  with  the  national  theory  of  the  Constitution ; 
that  is,  where  uniformity  of  regulation  was  essen- 
tial, the  power  was  exclusive  ia  Congress.  In  other 
cases  the  states  might  exercise  the  power  so  long  as 
Congress  did  not  choose  to  do  so,  but  subject  always 
to  the  right  of  Congress  to  abrogate  any  laws  passed 
by  the  states  in  the  exercise  of  such  a  power.* 

It  is  not  the  mere  existence  of  the  national  power, 
but  its  exercise,  says  Judge  Cooley,  which  is  incom- 
patible with  the  exercise  of  the  same  power  by  the 
states.*  Mr.  Justice  Johnson  of  the  United  States 
Supreme  Court  stated  the  principle  as  follows :  ' '  The 
Constitution  containing  a  grant  of  powers  in  many 
instances  similar  to  those  already  existing  in  the  state 
governments,  and  some  of  those  being  of  vital  impor- 
tance to  the  state  authority  and  state  legislation,  it  is 
not  to  be  admitted  that  the  mere  grant  of  such  pow- 
ers in  affirmative  terms  to  Congress,  does,  per  se, 
transfer  an  exclusive  sovereignty  on  such  subjects  to 
the  latter.  On  the  contrary,  a  reasonable  interpreta- 
tion of  that  instrument  necessarily  leads  to  the  con- 
clusion that  the  powers  so  granted  are  never  ex- 
clusive of  similar  powers  existing  in  the  states,  un- 
less where  the  Constitution  has  expressly,  in  terms, 
given  an  exclusive  power  to  Congress,  or  the  exercise 
of  a  like  power  is  prohibited  to  the  states,  or  there  is 
a  direct  repugnancy  or  incompatibility  in  the  exercise 
of  it  by  the  states."®  Thus  the  national  government 
is  expressly  authorized  to  pass  bankruptcy  laws,  but 

sSturges  v.' Crowninshield,  4  Wheat.  122   (U.  S.). 
*  Principles  of  Constitutional  Law,  p.  35. 
B  Houston  V.  Moore,  5  Wheat.  1  (U.  S.). 
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the  Supreme  Court  lias  held  that  the  states  may  also 
legislate  concerning  bankruptcy  subject  to  the  con- 
dition that  when  Congress  acts  the  operation  of  the 
state  laws  will  be  suspended.®  The  state  laws  are 
not  repealed,  however,  and  in  case  the  legislation  of 
Congress  should  be  repealed  or  declared  unconstitu- 
tional the  effect  would  be  to  revive  the  operation  of 
the  state  laws. 

So  in  respect  to  the  regulation  of  commerce  the  Su- 
preme Court  has  held  that  the  power  of  Congress  is 
exclusive  of  state  authority  only  when  the  subjects 
upon  which  it  is  exerted  are  national  in  their  char- 
acter and  admit  and  require  uniformity  of  regula- 
tions affecting  all  the  states  alike.  When  the  sub- 
jects within  that  power  are  local  in  their  nature  or 
constitute  mere  aids  to  commerce,  the  states  may 
provide  for  their  regulation  and  management  until 
Congress  intervenes  and  supersedes  their  action.^ 
Thus  the  states  may  legislate  concerning  such  matters 
as  pilotage,  wharves,  and  harbors,  they  may  enact 
quarantine  laws  forbidding  entrance  3vithin  their 
borders  to  persons  suffering  with  contagious  diseases, 
or  forbidding  the  importation  of  diseased  live  stock, 
so  long  as  such  laws  are  reasonable ;  they  may  regu- 
late the  speed  of  trains  running  through  their  towns, 
may  require  railroad  companies  to  elevate  their 
tracks,  to  provide  gates  at  crossings,  to  provide  their 
cars  with  safety  appliances,  etc.  Such  legislation 
falls  within  the  domain  of  the  police  power  reserved 


oStuTges  y.  Crowninshield,  4  Wheat.  122  (tT.  S.),  and  Ogden  v.  Saunders, 
12  Wheat.  213  (U.  S.). 

1  Cardwell  v.  American  Eiver  Bridge  Company,  113  U.  S.  205.  _ 
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to  the  states  and,  subject  to  the  limitation  that  it  must 
be  reasonable  and  not  amount  to  a  regulation  of  com- 
merce, it  will  be  sustained  by  the  Supreme  Court. 

5.  Powers  prohibited  to  the  national  government. 
— ^Having  adopted  the  principle  that  the  government 
of  the  United  States  should  be  one  of  granted  pow- 
ers it  may  seem  strange  that  the  f  ramers  of  the  Con- 
stitution should  have  considered  it  necessary  to  im- 
pose express  limitations  upon  its  authority.  Never- 
theless they  feared  that  attempts  would  be  made  by 
Congress  to  construe  the  existence  of  other  powers 
than  those  granted,  and  so  out  of  precaution  certain 
positive  prohibitions  were  set  to  its  authority.  Thus 
Congress  was  expressly  forbidden  to  suspend  the  writ 
of  habeas  corpus  except  in  case  of  rebellion  or  inva- 
sion; to  pass  bills  of  attainder  and  ex  post  facto  laws; 
to  levy  direct  taxes  except  in  proportion  to  population 
or  indirect  taxes  except  according  to  the  rule  of  uni- 
formity ;  to  give  preference  to  the  ports  of  one  state 
over  those  of  another  in  respect  to  commercial  regu- 
lations and  to  grant  titles  of  nobility.  The  first  eight 
amendments,  as  has  already  been  pointed  out,  added 
other  prohibitions. 

Upon  analysis  it  will  be  seen  that  some  of  these 
limitations  are  Testrictions  inerely  upon  the  manner 
in  which  the  powers  of  Congress  may  be  exercised, 
while  others  are  absolute  prohibitions  on  the  exercise 
of  certain  powers  in  any  manner  whatsoever.  In 
addition  to  the  express  prohibitions  on  the  power  of 
Congress  there  are  certain  limitations  implied  in 
those  expressed  or  which  are  inherent  in  the  very 
nature  of  the  federal  system.    Thus,  as,  the  Supreme 
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Court  has  said,  the  Constitution  in  all  its  parts  looks 
to  the  preservation  of  the  states,  from  which  it  neces- 
sarily follows  that  Congress  cannot  exercise  its  powers 
in  such  a  way  as  to  interfere  with  the  legitimate  oper- 
ation of  the  state  governments  or  to  impair  their 
existence. 

6.  Powers  reserved  to  the  states. — The  powers 
left  to  the  states,  from  the  very  nature  of  the  case,  are 
impossible  of  enumeration.  To  some  persons  their 
powers  seem  insignificant  as  compared  with  those  of 
the  United  States,  largely  because  they  are  not  spe- 
cifically enumerated,  but  in  reality  they  are  vast  in 
quantity  and  far  reaching  in  importance.  They  in- 
clude practically  the  whole  domain  of  civil  and  re- 
ligious liberty,  education,  suffrage,  marriage  and 
divorce,  the  domestic  relations,  contracts,  business, 
trade,  the  ownership  and  disposition  of  property, 
and,  for  the  most  part,  the  whole  field  of  the  crimiual 
law.  It  is  impossible  to  enumerate  their  powers,  and 
to  detail  them  would  be  to  catalogue  all  the  business 
and  social  relationships,  to  examine  all  the  founda- 
tions of  law  and  order.*  In  the  division  of  govern- 
mental powers  between  the  nation  and  the  states,  says 
Bryce,  the  state  gets  the  most  and  the  nation  the  high- 
est, and  so  the  balance  between  the  two  is  preserved. 

7.  Powers  prohibited  to  the  states. — ^While  the 
powers  of  the  states  are  residuary  in  character,  and 
unenumerated,  it  was  nevertheless  thought  wise  to 
impose  certain  limitations  oh  their  authority  in  the 
interest  both  of  national  unity  and  of  individual  lib- 
erty.   Accordingly  they  were  expressly  forbidden  to 

8  Wilson,  The  State,  p.  487. 
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enter  into  treaties  or  alliances  with  foreign  nations, 
to  grant  letters  of  marque  and  reprisal,  to  coin  money, 
emit  bills  of  credit,  make  anything  but  gold  and  sil- 
ver a  legal  tender  in  the  payment  of  debts,  to  pass 
bills  of  attainder  or  ex  post  facto  laws,  or  laws  im- 
pairing the  obligation  of  contracts  or  to  grant  titles 
of  nobility.  By  the  Fourteenth  Amendment  they  are 
also  prohibited  from  abridging  the  privileges  and  im- 
munities of  citizens  of  the  IJnited  States,  or  from 
depriving  any  person  of  life,  liberty  or  property 
without  due  process  of  law  or  from  denying  to  any 
person  equal  protection  of  the  laws.® 

8.  Implied  powers. — ^Although  the  government  of 
the  United  States  is  an  authority  of  delegated  pow- 
ers, they  are  not  described  in  detail,  but  are  stated 
only  in  the  most  general  terms,  and  very  early  in  our 
history  the^chool  of  liberal  constructionists  asserted 
that  Congress  naturally  had  authority  to  exercise  all 
such  powers  as  were  necessary  and  appropriate  for 
carrying  into  effect  the  powers  expressly  granted.^" 
They  relied  mainly  on  the  clause  which  empowers 
Congress  "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers  and  all  other  powers  vested  by  this  Constitu- 
tion in  the  government  of  the  United  States  or  in 
any  department  or  officer  thereof." 

It  is  also  important  to  observe  that  the  view  of  the 
liberal  constructionists  found  support  in  the  provi- 
sions of  the  Tenth  Amendment  where  the  powers 


»  See  Part  III. 

10  Madison  in  The  Federalist,  No.  44;  Hamilton  in  The  Federalist,  No.  33; 
Story,  Commentaries,  §  1258. 
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reserved  to  the  states  are  not  stated  to  be  those  not 
"expressly"  delegated  to  the  United  States,  as  was 
the  language  in  the  corresponding  section  of  the  Arti- 
cles of  Confederation,  thus  indicating  that  there  were 
powers  belonging  to  the  government  of  the  United 
States  that  were  not  expressly  enumerated.  From 
the  beginning  the  Supreme  Court  adopted  the  view 
of  the  liberal  constructionists  that  the  authority  of 
the  national  goverimaent  was  not  absolutely  limited 
to  the  exercise  of  the  powers  expressly  granted  and 
that  the  powers  "necessary  and  proper"  to  carry  into 
effect  those  granted  were  not  to  be  interpreted  in  the 
sense  of  "indispensably"  necessary.  This  rule  of 
construction  received  its  first  affirmation  by  the  Su- 
preme Court  in  1804  in  the  case  of  United  States 
V.  Fisher,"  where  Chief  Marshall  asserted  that  "it 
would  be  incorrect  and  would  produce  endless  diffi- 
culties if  the  opinion  should  be  maintained  that  no 
law  was  authorized  which  was  not  indispensably  nec- 
essary, to  give  effect  to  a  specified  power." 

But  it  was  in  the  case  of  McCuUoch  v.  Maryland,^^ 
decided  in  1819,  that  the  doctrine  of  implied  powers 
was  first  analyzed  in  all  its  bearings  and  its  scope 
fuUy  elaborated.  For  the  purpose  of  this  discussion 
the  question  involved  was,  whether  Congress  in  pur- 
suance of  its  power  to  borrow  money,  pay  the  debts 
of  the  United  States  and  provide  for  the  common 
defense  and  general  welfare,  could  establish  a  bank 
of  the  United  States.  After  dwelling  upon  the  powers 
expressly  granted  to  Congress,  Chief  Justice  Mar- 

"2  Crancli358  (U.  S.). 

12  4  Wheaton  316  (U.  S.),  Leading  Illustrative  Cases. 
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shall  poiBted  out  the  impossibility  of  prescribing  in 
the  text  of  the  Constitution  the  means  by  which  the 
government  should  in  all  future  time  execute  its 
powers.  Such  an  attempt,  he  said,  would  have 
changed  entirely  the  character  of  the  instrument 
and  given  it  the  character  of  a  legal  code.  "Let 
the  end,"  he  said,  "be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that 
end,  which  are  "not  prohibited,  are  consistent  with 
the  letter  and  spirit  of  the  Constitution,  are  con- 
stitutional." 

Examples  of  the  exercise  by  Congress  of  powers 
which  are  implied  from  those  expressly  granted  have 
been  numerous.  Among  them  may  be  mentioned  the 
purchase  of  Louisiana,  Florida  and  Alaska,  the  an- 
nexation of  Hawaii  and  Texas,  the  acquisition  of 
Porto  Rico  and  the  Philippines,  the  grant  of  land  in 
aid  of  canals,  railroads  and  educational  institutions, 
and  the  construction  of  the  Panama  Canal. 

9.  Resulting  powers. — ^Another  class  of  federal 
powers  are  those  which  Judge  Story  described  as 
"resulting  powers"  or  those  which  result  from  the 
general  aggregate  of  power  conferred  upon  the  na- 
tional government.  Congress  has  often,  he  said,  ex- 
ercised powers  that  are  not  expressly  given  nor  ancil- 
lary to  any  single  enumerated  power.  "It  is  not  at 
^9,11  indispensable,"  he  went  on  to  say,  "to  the  exis- 
tence of  every  power  claimed  for  the  federal  govern- 
ment that  it  can  be  found  specified  in  the  words  of 
the  Constitution,  or  clearly  and  directly  traceable  to 
some  one  of  the  specified  powers.    It  is  allowable  to 
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group  together  any  number  of  them  and  to  infer  from 
them  all  that  the  power  claimed  has  been  con- 
ferred."" 

Thus  as  a  result  of  the  totality  of  powers  be- 
longing to  the  United  States  as  a  sovereign  and 
independent  nation  vested  with  full  control  over  its 
foreign  relations  the  national  government  has  de- 
duced the  power  to  punish  the  counterfeiting  in  this 
country  of  the  securities  of  foreign  governments,  the 
authority  to  annex  by  statute  unoccupied  territory, 
to  establish  in  foreign  lands  judicial  tribunals,  to 
lease  and  administer  foreign  territory/* 

10.  Inherent  powers. — ^Differing  in  essential  par- 
ticulars from  implied  powers  and  resulting  powers 
are  what  is  sometimes  called  "inherent"  sovereign 
powers,  that  is  to  say,  powers  deduced  from  the  fact 
of  sovereignty.  Thus  the  right  to  acquire  foreign  ter- 
ritory has  sometimes  been  asserted  as  an  inherent  sov- 
ereign right  rather  than  a  right  drawn  from  implica- 
tion from  some  specific  grant  of  authority. 

The  Supreme  Court  in  several  cases  has  appar- 
ently given  some  support  to  this  theory  of  construc- 
tion. Thus  in  the  case  of  Knox  V.  Lee "  it  said :  "The 
United  States  is  not  only  a  government  but  it  is  a 
national  government,  and  the  only  government  in 
this  country  that  has  the  character  of  nationality. 
It  is  invested  with  power  over  all  the  foreign  relations 
of  the  country,  war,  peace  and  negotiations  and  inter- 
course with  other  nations ;  all  of  which  are  forbidden 

13  Cohens  v.  Virginia,  6  Wheat.  264  (IT.  S.). 

1*  Willoughby,  Principles  of  the  Constitutional  Law  of  the  United  States. 
p.  54. 

"12  Wall.  557  (U.  S.). 
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to  the  state  governments.  *  *  *  Such  being  the 
character  of  the  general  government  it  seems  to  be 
a  self-evident'  proposition  that  it  is  invested  with  all 
those  inherent  and  implied  powers,  which  at  the  time 
of  adopting  the  Constitution,  were  generally  con- 
sidered to  belong  to  every  government  as  such,  and 
as  being  essential  to  the  exercise  of  its  function." 
This  theory  of  construction  is  condemned  by  many 
writers  on  constitutional  law,  however,  as  unsound 
and  dangerous,  since  if  carried  to  its  logical  limits 
it  would  destroy  the  character  of  the  national  gov- 
ernment as  an  authority  of  delegated  powers. 

11.  Supremacy  of  federal  authority. — ^While  it  is 
a  fundamental  principle  of  the  federal  system  that 
the  national  government  and  the  states  are  each  su- 
preme within  the  sphere  marked  out  for  them,  it  is 
also  true  that  in  certain  respects  the  national  au- 
thority occupies  a  position  of  supremacy  in  respect 
to  the  states.  First  of  all,  its  jurisdiction  naturally 
extends  over  the  territory  out  of  which  the  states  are 
constructed  and  therefore  many  of  its  officers  ajid 
agents  necessarily  exercise  their  functions  within 
the  limits  of  the  states  and  of  course  over  those  who 
are  at  the  same  time  citizens  of  some  particular  state 
and  who  owe  it  allegiance  and  obedience.  Conflicts 
of  authority  therefore  sometimes  occur,  in  which 
cases  the  decision  as  to  whom  the  rightful  authority 
belongs  devolves  upon  the  government  of  the  United 
States.  Ordinarily,  such  decisions  are  rendered  by 
the  judiciary. 

It  is  a  settled  principle  of  our  constitutional  law 
that  the  United  States  has  a  right  and  a  duty  to  pun- 
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isli  resistance  to  its  laws  and  to  protect  its  officers 
when  acting  within  their  rightful  spheres,  wherever 
they  may  be/®  Thus  says  the  Supreme  Court,  "We 
hold  it  to  be  an  inconvertible  principle  that  the  gov- 
ernment of  the  United  States  may,  by  means  of  physi- 
cal force,  exercised  through  its  official  agents,  exe- 
cute on  every  foot  of  American  soil  the  powers  and 
functions  that  belong  to  it."  ^'^  Again  it  says,  "The 
entire  strength  of  the  nation  may  be  used  to  enforce 
in  any  part  of  the  land  the  full  and  free  exercise  of 
all  national  powers  and  the  security  of  all  rights  en- 
trusted by  the  Constitution  to  its  care.  The  strong 
arm  of  the  national  government  may  be  put  forth  to 
brush  away  all  obstructions  to  the  freedom  of  inter- 
state commerce  or  the  transportation  of  the  mails.  If 
the  emergency  arises,  the  army  of  the  nation  and  aU 
its  militia  are  at  the  service  of  the  nation  to  compel 
obedience  to  its  laws."  ^*  Likewise  no  state  can  pun- 
ish as  criminal  an  act  authorized  by  a  law  of  the 
United  States  or  interfere  in  any  way  with  a  federal 
officer  while  engaged  in  the  execution  of  such  a  law. 
On  this  point  the  Supreme  Court  has  said:^'  "The 
general  government  must  cease  to  exist  whenever  it 
loses  the  power  of  protecting  itself  in  the  exercise  of 
its  constitutional  powers.  It  can  act  only  through 
its  officers  and  agents,  and  they  must  act  within  the 
states.  If,  when  thus  acting,  and  within  the  scope 
of  their  authority,  those  officers  can  be  arrested  and 
brought  to  trial  in  a  state  court,  for  an  alleged  of- 

le  In  re  Neagle,  135  TJ.  S.  1. 

17  Ex  parte  Siebold,  100  U.  8.  371. 

18  In  re  Debs,  158  U.  S.  564,  Leading  Illustrative  Cases. 

19  Martin  v.  Hunter's  Lessee,  1  Wheat.  363  (U.  S.). 
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f  ense  against  tlie  law  of  the  state,  yet  warranted  by 
the  federal  authority  they  possess,  and  if  the  general 
government  is  powerless  to  interfere  at  once  for  their 
protection — if  their  protection  must  be  left  to  the  ac- 
tion of  the  state  courts — the  operations  of  the  general 
government  may  at  any  time  be  arrested  at  the  will 
of  one  of  its  members." 

Again,  it  is  well  established  that  no  state  may  in- 
terfere in  any  manner  whatsoever  with  the  operation 
of-  any  agency  or  institution  established  by  the  na- 
tional government  for  the  performance  of  its  func- 
tions. 

This  principle  was  first  affirmed  by  the  United 
States  Supreme  Court  in  McCuUoch  v.  Maryland,^" 
wiere  it  was  held  that  a  state  tax  on  the  United  States 
bank  was  unconstitutional.  Chief  Justice  Marshall 
observed  that  "there  was  a  plain  repugnance  in  con- 
ferring on  one  government  power  to  control  the  con- 
stitutional measures  of  another,  which  other  with 
respect  to  those  very  measures  is  declared  supreme 
over  that  which  exerts  the  control."  Holding  that 
the  power  to  tax  is  the  power  to  destroy,  he  went  on 
to  say:  "If  the  state  may  tax  one  instrument  em- 
ployed by  the  government  in  the  execution  of  its  pow- 
ers, they  may  tax  any  and  every  instrument.  They 
may  tax  the  mail ;  they  may  tax  the  mint ;  they  may 
tax  patent  rights ;  they  may  tax  the  papers  of  the  cus- 
tom-house ;  they  may  tax  judicial  processes ;  they  may 
tax  all  the  means  employed  by  the  government  to  an 
excess  which  would  defeat  all  the  ends  of  the  gov- 
ernment.   This  was  not  intended  by  the  American 

204  Wheaton  316,  Leading  Illustrative  Cases. 
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people.  They  did  not  design  to  make  their  govern- 
ment dependent  on  the  states."  In  further  exten- 
sion of  this  principle  the  Supreme  Court  of  the 
United  States  has  held  that  the  states  may  not  tax 
the  salaries  of  federal  oflficers,^^  nor  United  States 
bonds/*  nor  interstate  commerce.**  On  the  other 
hand,  the  United  States  may  not  tax  the  salaries  of 
state  officers.** 

12.  National  control  of  state  government. — The 
government  of  the  United  States  is  vested  by  the 
Constitution  with  a  certain  power  of  control  and 
supervision  over  the  states.  This  power  relates,  first, 
to  the  form  of  government  which  the  states  may  es- 
tablish ;  and,  second,  to  the  manner  ia  which  they  may 
exercise  the  powers  reserved  to  them.  In  the  first 
place,  the  Constitution  imposes  on  the  national  gov- 
ernment the  duty  of  guaranteeing  to  the  states  a 
republican  form  of  government,  (Art.  IV.,  §4), 
though  it  does  not  undertake  to  define  the  term,  Mad- 
ison, in  "The  Federalist,"  *^  defined  it  as  "a  govern- 
ment which  derives  all  its  powers,  directly  or  indi- 
rectly, from  the  great  body  of  the  people  and  is  ad- 
ministered by  persons  holding  their  offices  during 
pleasure,  for  a  limited  period  or  during  good  be- 
havior." 

It  has  recently  been  defined  by  a  high  authority*" 
as  "a  government  by  representatives  chosen  by  the 

21  Dobbins  v.  Commissioners  of  Erie  Co.,  16  Pet.  435  (U.  S.). 

22  Weston  V.  Charleston,  2  Pet.  449  (U.  S.). 

23  Brown  v.  Maryland,  12  Wheat.  419  (U.  S.).  See  Part  V,  Taxation. 
2<  Collector  v.  Day,  11  Wall.  113  (TJ.  S.),  Leading  Illustrative  Cajses. 
25  No.  39. 

20  Cooley,  Principles  of  Constitutional  Law,  p.  213. 
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people;  and  it  contrasts  on  one  side  witli  a  democ- 
racy, in  which  the  people  or  community  as  an  or- 
ganized whole  wield  sovereign  powers  of  govern- 
ment, and  on  the  other  with  the  rule  of  one  man,  as 
king,  emperor,  czar,  or  sultan,  or  with  that  of  one 
class  of  men,  as  an  aristocracy." 

Madison  considered  hereditary  tenures  as  incon- 
sistent with  the  principles  of  republican  govern- 
ment, although  he  regarded  good  behavior  tenures, 
at  least  for  the  judiciary,  as  admissible.  The  ques- 
tion of  whether  the  referendmn  in  legislation  was 
constitutional,  since  it  might  be  considered  as  an 
institution  of  pure  democracy  rather  than  of  repub- 
lican government,  was  raised  at  an  early  day  and 
the  courts  of  a  few  states  decided  the  question  in 
the  negative,^''  but  this  view  is  no  longer  followed^* 
and  the  referendum  has  been  adopted  in  many  of  the 
states. 

The  question  of  the  right  and  duty  of  the  national 
government  to  interfere  in  the  affairs  of  a  state  to 
guarantee  a  republican  form  of  government  first 
came  up  in  connection  with  the  so  called  Dorr's  Re- 
bellion in  Rhode  Island  in  1841,  when  an  attempt 
was  made  to  set  aside  by  revolutionary  methods  the 
old  constitution  which  greatly  restricted  the  suffrage. 
A  de  .fkcto  government  was  organized  in  opposition 
to  the  existing  government  and  riotous  conflicts  be- 
tween the  two  authorities  followed.  Appeal  was 
made  to  the  President  of  the  United  States,  who  rec- 
ognized the  legality  of  the  old  government  and  took 

it  For  example,  the  Supreme  Court  of  Delaware  in  Eice  v.  Poster,  4  Har- 
rington 479. 

28  See  Pacific  States  Telephone  and  Telegraph  Company  v.  Oregon,  223 
U.  S.  118,  Leading  Illustrative  Cases. 
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steps  to  protect  it  against  revolutionary  attacks  and 
the  Supreme  Court  declined  to  intervene.^'  The 
principle  established  by  this  case  seems  to  be  that 
where  a  dispute  arises  in  a  particular  state  as  to 
which  of  two  opposing  governments  is  lawfully  en- 
titled to  the  obedience  of  the  inhabitants  it  is  not  the 
duty  of  the  United  States  to  intervene  unless  it  is 
called  upon  to  protect  the  state  against  domestic  vio- 
lence, in  which  case  it  is  the  duty  of  the  President  to 
determine  which  is  the  lawful  government.  It  may 
also  become  necessary  for  the  legislative  department 
of  the  government  of  the  United  States  to  act  as 
when  the  Senate  is  called  upon  to  admit  the  senators 
elected  by  one  of  the  other  disputing  legislatures.  In 
such  a  case  the  Senate  would  be  obliged  to  determine 
which  was  the  lawful  legislature.  The  Supreme 
Court  has  taken  the  position  that  the  duty  of  carry- 
ing out  the  guarantee  belongs  to  the  political  depart- 
ments of  the  government  and  that  the  federal  ju- 
diciary has  no  jurisdiction  in  such  cases.*''  In  a 
recent  case  when  the  Supreme  Court  was  appealed 
to  determine  which  of  two  rival  contestants  for  the 
office  of  governor  of  a  state  was  entitled  to  the  office 
it  declined  to  take  jurisdiction,  declaring  that  the 
case  was  pre-eminently  one  for  the  jurisdiction  of 
the  state  courts.*^ 

29  For  the  facts  of  this  affair,  see  Luther  v.  Borden,  7  How.  1  (TJ.  S.). 
In  this  case  the  Supreme  Court  said:  "It  rests  with  Congress  to  decide 
what  government  is  the  established  one  in  a  state.  For  as  the  Unifed  States 
guarantee  to  each  state  a  republican  government,  Congress  must  neces- 
sarily decide  what  government  is  established  in  the  state  before  it  can  be 
determined  whether  it  is  republican  or  not." 

so  In  re  Duncan,  139  TJ.  S.  449. 

81  Taylor  v.  Beckham,  178  TJ.  S.  548;  see  also  Wise,  Citizenship,  p.  184. 
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13.  Rights  and  privileges  of  the  states. — The 
Federal  CoBstitution  secures  to  the  states  certain 
rights  and  privileges  of  which  they  cannot  be  de- 
prived by  the  national  government  without  their  con- 
sent. Among  these  are  the  right  of  representation 
in  the  lower  house  of  Congress  in  proportion  to  their 
populations  and  the  right  of  equal  representation  in 
the  Senate ;  the  right  to  participate  in  the  election  of 
the  President  and  the  Vice  President;  the  right  of 
territorial  integrity  (that  is,  no  new  state  may  be 
formed  within  the  jurisdiction  of  another  state  or  by 
the  junction  of  two  or  more  states  or  parts  of  states 
without  the  consent  of  the  legislatures  concerned)  f^ 
the  right  to  eqilality  of  treatment  with  other  states 
in  respect  to  commercial  regulations ;  immunity  from 
being  made  the  defendant  in  a  suit  in  the  federal 
courts,  by  a  citizen  of  another  state  or  by  citizens  of 
foreign  states  ;^^  the  right  to  the  protection  of  the 
United  States  against  foreign  invasion  (very  prop- 
erly because  the  states  are  forbidden  to  kefep  troops 
or  ships  of  war) ;  and  protection  against  domestic 
violence.  Protection  in  the  latter  case,  however,  can 
be  extended  only  when  application  has  been  made  by 
the  state  legislature  or  if  it  be  not  in  session,  then  by 
the  governor.    The  purpose  of  this  proviso  is  to  re- 

82  For  the  circumstances  under  which  West  Virginia  was  formed  within 
the  state  of  Virginia  without  the  consent  of  the  legislature  of  Virginia,  sse 
Burgess,  Civil  War  and  the  Constitution,  vol.  II,  pp.  230-233. 

33  However  if  the  state  begins  the  suit  the  individual  may  appeal  to  the 
United  States  Courts  without  being  regarded  as  the  plaintiff.  Cohens  v. 
Virginia,  6  Wheat.  264  (U.  S.).  Likewise,  an  individual  may  bring  an  action 
against  a  state  officer  to  compel  him  to  perform  his  duty  or  to  prevent  him 
from  violating  his  duty  and  it  will  not  be  considered  as  a  suit  against  the 
state.  United  States  v.  Lee,  106  U.  S.  196 ;  United  States  v.  Schurz,  102 
U.  S.  378,  and  Davis  v.  Gray,  16  Wall.  203  (U.  S.). 
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move  the  temptation  to  federal  interference  in  state 
affairs  for  political  ar  other  reasons  against  the 
wishes  of  the  inhabitants  of  the  state.  The  duty  of 
extending  such  protection  rests  on  the  President  of 
the  United  States  in  pursuance  of  the  act  of  Con- 
gress of  1795.  Nevertheless  if  the  disturbance  is  one 
which  interferes  with  the  operation  of  the  national 
government  or  with  the  movement  of  interstate  com- 
merce the  President  is  under  no  obligation  to  wait 
for  a  call  from  the  state  authorities. 

Thus  during  the  Chicago  riots  of  1894  President 
Cleveland  ordered  the  federal  troops  to  that  city, 
against  the  vigorous  protests  of  the  governor,  upon 
receiving  information  that  the  strikers  were  inter- 
fering with  the  transportation  of  the  United  States 
mails,  and  with  the  movement  of  interstate  conmaerce 
as  well  as  disregarding  the  writs  and  processes  of  the 
United  States  courts.  The  validity  of  his  action  was 
emphatically  sustained  by  the  United  States  Su- 
preme Court.^* 

14.  Obligations  and  duties  of  the  states — ^The  full 
faith  and  credit  clause. — In  most  respects  the  states 
are  in  their  relations  with  one  another  entirely  sepa- 
rate and  independent  communities.  Before  the  es- 
tablishment of  the  Union  the  judgments  of  the  courts 
of  one  state  were  treated  as  foreign  judgments  within 
the  territory  of  another  and  could  be  impeached  for 
fraud  or  prejudice  and  their  merits  re-examined!'** 
The  inconvenience  of  this  situation  led  to  the  inser- 


s*  In  re  Debs,  158  IT.  S.  564,  Le/lding  Illustrative  Casxs.     See  also 
Cleveland,  Presidential  Problems  (1904),  chap.  2. 

85  Willoughby,  Constitutional  Law  of  the  United  States,  p.  76. 
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tion  in  the  Articles  of  Confederation  of  a  clause  pro- 
viding that  full  faith  and  credit  should  be  given  in  each 
state  to  the  acts,  judicial  proceedings  and  records  of 
the  other  states,  a  provision  which  in  almost  identi- 
cal language  was  incorporated  in  the  Constitution 
together  with  an  additional  clause  empowering  Con- 
gress to  prescribe  by  statute  the  manner  in  which 
these  acts,  records  and  proceedings  shall  be  proved. 

At  the  outset  it  is  important  to  observe  that  the  ob- 
ligation imposed  by  this  provision  has  reference  only 
to  judgments  in  civil  cases,  for  no  state  is  obliged  to 
lend  its  support  to  the  enforcement  of  the  criminal 
laws  of  another  state.^®  What  it  does  mean  is  that 
civil  judgments  recovered  in  one  state  when  proved 
in  the  courts  of  another  state  are  not  subject  to  re-ex- 
amination on  their  merits,  nor  are  they  liable  to  im- 
peachment for  fraud,  if  they  have  been  awarded  by  a 
court  of  competent  jurisdiction.  The  effect  is  not  to 
make  the  judgments  of  other  states  domestic  judg- 
ments but  only  to  give  them  a  general  validity,  faith 
and  credit  as  evidence.  Likewise,  a  properly  authen- 
ticated copy  of  a  will  or  deed  duly  executed  in  one 
state  will  be  taken  notice  of  and  rights  depending  on 
it  will  be  enforced  in  other  states  as  though  the  in- 
strument were  originally  executed  therein.  So  a 
marriage  legally  celebrated  in  one  state  will  usually 
be  treated  as  valid  in  another  state. 

But  as  to  the  effect  in  one  state  of  a  divorce  granted 
in  another  state  the  matter  is  not  so  simple.  In 
the  rather  recent  case  of  Atherton  v.  Atherton®^  the 

38  Wisconsin  v.  Pelican  Insurance  Company,  127  TJ.  S.  265. 
37  181  V.  S.  155. 
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United  States  Supreme  Court  laid  down  the  rule  that 
where  the  hushand  and  wife  were  domiciled  in  dif- 
ferent states  a  decree  of  divorce  granted  in  either 
state  would  have  to  be  given  full  faith  and  credit  in 
the  other  states.  But  this  obligation  holds  good  only 
when  the  state  granting  the  divorce  has  jurisdiction 
and  this  depends  on  the  fact  of  domicile  of  one  or 
both  of  the  parties — a  question  into  which  the  courts 
of  other  states  are  at  full  liberty  to  inquire.  It  has 
been  held  by  the  United  States  Supreme  Court  that 
a  divorce  granted  on  constructive  service  by  the 
courts  of  a  state  in  which  neither  party  is  domiciled 
is  void/^  and  that  a  divorce  granted  by  the  courts  of 
a  state  in  which  the  plaintiff  has  not  a  bona  fide  domi- 
cile is  not  binding  upon  the  courts  of  other  states.*" 
Finally,  in  the  recent  case  of  Haddock  v.  Haddock 
(1906)*"  the  Supreme  Court  overruled  the  existing 
practice  by  holding  that  the  courts  of  one  state  were 
not  bound  to  recognize  the  validity  of  a  divorce  ob- 
tained in  another  state  which  was  the  domicile  of  the 
plaintiff  if  the  defendant  had  continued  to  residie  in 
another  state  and  had  received  only  constructive  no- 
tice. In  short  the  court  adopted  the  principle  that  an 
action  for  divorce  is  essentially  an  action  inpersonam 
(against  the  person)  and  that  a  decree  of  divorce 
rendered  without  personal  service  on  the  defendant 
was  not  binding  upon  the  courts  of  other  states.*^ 

15.    Extradition  of  fugitives  from  justice. — The 
Constitution  (Art.  IV.,  §2)  declares  that  "a  per- 

38  Bell  V.  Bell,  181  TJ.  S.  175. 

39  Andrews  v.  Andrews,  188  TJ.  S.  14. 
io  2ai  U.  S.  562. 

*i  Willoughby,  Constitutional  Law  of  the  United  States,  p.  86. 
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son  charged  in  any  state  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall  on  demand  of  the  executive  au- 
thority of  the  state  from  which  he  has  fled,  be  deliv- 
ered up  to  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime."  An  act  of  Congress  passed  to 
carry  out  the  terms  of  this  provision  imposed  upon 
the  executives  of  the  states  the  duty  of  delivering 
up  fugitives  from  justice,  but  the  Supreme  Court  of 
the  United  States  has  uniformly  held  that  the  obliga- 
tion is  one  which  is  not  enforceable  by  federal  author- 
ity, that  is,  to  say  the  obligation  is  only  a  moral  one. 
Thus  in  several  cases  the  Supreme  Court  has  held 
that  although  the  governor  had  no  discretion  in 
view  of  the  facts  presented  and  that  he  was  under  a 
moral  obligation  to  perform  a  duty  imposed  upon 
him  by  the  Constitution  and  the  laws,  there  was  no 
way  by  which  he  could  be  compelled  to  do  so,  and  the 
court  in  each  case  refused  to  issue  a  mandamus  di- 
rected to  him.*^  A  recent  notable  instance  of  the  kind 
was  the  refusal  of  the  governor  of  Indiana  to  deliver 
up  to  the  governor  of  Kentucky  an  ex-governor  of 
the  latter  state  who  was  charged  with  complicity  in 
the  murder  of  his  political  rival  and  had  taken  asy- 
lum in  Indiana.^ 

It  is  hardly  necessary  to  say  that  no  obligation" 
rests  upon  the  governor  to  deliver  up  a  fugitive  until 
competent  evidence  has  been  placed  before  him  that 
the  accused  is  in  fact  a  fugitive  from  justice,  though 
he  has  no  right  to  refuse  merely  because  he  believes 

42  Holmes  v.  Jennison,  14  Pet.  540  (U.  S.) ;  Kentucky  v.  Dennison  (1860), 
24  How.  66  (U.  S.) ;  ex  parte  Keggel,  114  U.  S.  642. 

107 


26  CONSTITUTIONAL  LAW 

that  the  fugitive  cannot  obtain  a  fair  trial  in  the  state 
whose  laws  he  has  violated  and  from  whose  juris- 
diction he  has  fled.  The  obligation  to  deliver  up  a 
criminal  exists  only  when  he  is  a  fugitive.  Thus 
where  an  individual  sets  in  motion  in  one  state  a  train 
of  causes  that  produces  death  in  another  state  or 
where  he  stands  on  one  side  of  a  boundary  line  and 
kills  a  person  on  the  other  side,  the  executive  of  the 
state  in  which  the  crime  takes  effect  cannot  demand 
the  delivery  up  of  the  offender,  for  the  reason  that 
he  is  not  a  fugitive.  The  Court  of  Appeals  of  New 
York  in  the  case  of  Hyatt  v,  New  York,^*  affirmed 
by  the  Supreme  Court  of  the  United  States,  held  that 
a  person  indicted  in  one  state  for  a  crime  committed 
through  his  agency  though  he  was  not  personally 
within  the  state  at  the  time  cannot  be  extradited  from 
another  state  to  be  tried  in  the  state  where  the  crime 
was  committed.  In  other  words,  a  man  cannot  be  re- 
garded as  a  fugitive  from  the  justice  of  a  state  in 
which  he  was  not  personally  present. 

It  has  also  been  held  that  no  mode  is  provided  by 
the  Constitution  or  laws  of  the  United  States  by 
which  the  federal  authorities  may  restore  a  fugitive 
who  has  been  forcibly  abducted  from  the  state  in 
which  he  had  taken  asylum  and  returned  to  the  state 
from  which  he  had  fled.**  Likewise  a  fugitive  who 
has  been  returned  to  the  state  from  which  he  fled  has 
no  immunity  from  trial  for  other  offenses  than  that ' 
upon  which  he  has  been  extradited,  though  the  Su- 
preitae  Court  has  said  that  it  is  not  honorable  to  se- 

48  188  TJ.  S.  691. 

4*Malion  V.  Justice,  127  IT.  S.  700. 
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cure  the  extradition  of  a  man  on  one  charge  and  then 
try  him  on  another.*® 

In  the  early  history  of  the  country  the  right  of  the 
state  executives  to  surrender  fugitives  from  the  jus- 
tice of  foreign  countries  was  sometimes  affirmed  and 
a  statute  passed  by  the  legislature  of  New  York  in 
1822  authorized  the  governor  to  deliver  up  such  fugi- 
tives. This  statute,  however,  was  declared  uncon- 
stitutional in  1872  by  the  state  court  of  appeals  on 
the  ground  that  the  surrender  of  criminals  to  for- 
eign governments  was  exclusively  a  power  of  the  na- 
tional government.*"  Although  the  question  has 
never  been  actually  decided  by  the  Supreme  Court 
it  may  now  be  regarded  as  settled  doctrine  that  the 
states  do  not  possess  such  power.*'' 

16.  Interstate  rights  of  citizenship. — The  Con- 
stitution (Art.  rV.,  §2)  declares  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  states,  a 
clause  taken  from  the  Articles  of  Confederation.  It 
imposes  on  the  state  the  obligation  to  treat  the  citi- 
zens of  other  states  as  it  treats  its  own  citizens ;  that 
is,  without  discrimination.  The  Supreme  Court  of 
the  United  States**  has  well  stated  the  purpose  of 
this  clause  to  be:  "To  place  the  citizens  of  each  state 
upon  the  same  footing  with  citizens  of  other  states, 
as  far  as  the  advantages  resulting  from  citizenship 
in  those  states  are  concerned.  It  relieves  them  from 
the  disabilities  of  alienage  in  other  states ;  it  inhibits 

iBLascelles  v.  Georgia,  148  V.  S.  537. 

*«  People  V.  Curtis,  50  N.  Y.  321. 

*i  Moore,  Digest  of  International  Law,  vol.  IV,  p.  240. 

*8Paul  V.  Virginia,  8  Wall.  168  (IT.  S.). 
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discriminating  legislation  against  them  by- other 
states ;  it  gives  them  the  right  of  free  ingress  in  other 
states,  and  egress  from  them;  it  insures  to  them  in 
other  states  the  same  freedom  possessed  by  the  citi- 
zens of  those  states  in  the  acquisition  and  enjoyment 
of  property  and  in  the  pursuit  of  happiness ;  and  it 
secures  to  them  in  other  states  the  equal  protection  of 
their  laws.  It  has  been  justly  said  that  no  provision 
in  the  Constitution  has  tended  so  strongly  to  consti- 
tute the  citizens  of  the  United  States  one  people  as 
this.  Indeed,  without  some  provision  of  the  kind, 
removing  from  the  citizens  of  each  state  the  disabili- 
ties of  alienage  in  the  other,  and  giving  them  equality 
of  privileges  with  citizens  of  those  states,  the  Repub- 
lic would  have  constituted  little  more  than  a  league  of 
states ;  it  would  not  have  constituted  the  Union  which 
now  exists." 

But  the  court  has  never  attempted  an  exhaustive 
enumeration  of  the  particular  privileges  and  immuni- 
ties guaranteed  by  this  clause.  In  an  early  case**  in 
the  United  States  Circuit  Court  (1823)  Mr.  Justice 
"Washington,  discussing  the  subject,  said:  "We  feel 
no  hesitation  in  confining  these  expressions  to  those 
privileges  and  immunities  which  are  in  their  nature 
fundamental,  which  belong  of  rights  to  the  citizens 
of  all  free  governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union,  from  the  time  of  their 
becoming  free,  independent  and  sovereign.  What 
these  fundamental  principles  are,  it  would  perhaps 
be  more  tedious  than  difl&cult  to  enumerate.    They 

49  Corfield  V.  Coryell,  4  Wash.  C.  C.  371. 
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may,  however,  all  be  comprehended  under  the  fol- 
lowing general  heads :  protection  by  the  government ; 
the  enjoyment  of  life  and  liberty,  with  the  right  to 
acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety;  subject, 
nevertheless,  to  such  restraints  as  the  government 
may  justly  prescribe  for  the  general  good  of  the 
whole."  It  should  be  observed  that  the  privileges 
here  guaranteed  are  not  political  privileges  but  rather 
civil  rights.  The  provision  does  not  mean,  for  ex- 
ample, that  an  illiterate  man  who  enjoys  the  right  to 
vote  in  one  state  may  upon  removal  to  another  state 
where  an  educational  qualification  is  required  for  the 
suffrage  claim  the  right  to  vote  in  such  state  notwith- 
standing his  illiteracy.  Nor  does  it  mean,  to  take  an- 
other example,  that  a  woman  who  is  a  member  of  the 
bar  in  one  state  may  upon  removal  to  another  state 
where  women  are  excluded  from  practicing  law  de- 
mand the  right  to  be  admitted  to  the  bar  on  the  same 
terms  as  male  citizens.®"  What  it  does  mean  is  that 
whatever  privileges  and  immunities  a  state  chooses 
to  allow  its  own  citizens  it  must  allow  the  citizens 
of  other  states  on  the  same  terms  and  subject  to  the 
same  conditions..  Thus  it  cannot  discriminate  against 
the  citizens  of  other  states  in  respect  to  taxes  or  trade 
privileges.®^  Nevertheless  it  may  impose  upon  non- 
residents certain  non-discriminative  and  reasonable 
restrictions  for  the  protection  of  its  own  citizens  or 
its  peculiar  industries.  Thus  it  may  require  non- 
50  Bradweu  V.  state,  16  Wall.  130  (TJ.  S.);  Blake  v.  MeClung,  172  IT.  S. 
239. 

»iWard  V.  Maryland,  12  Wall.  418  (U.  S.). 
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resident  suitors  in  its  courts  to  give  bond  for  costs 
when  bonds  in  similar  cases  are  not  required  of  its 
OAvn  citizens  and  the  Supreme  Court  laid  down  the 
principle  in  a  well  known  case®^  that  a  state  might 
exclude  the  citizens  of  another  state  from  participat- 
ing in  its  oyster  fisheries,  because  of  the  peculiar 
proprietary"  character  of  such  an  industry.  Finally, 
the  Supreme  Court  has  laid  down  the  rule  that  the 
privileges  and  immunities  secured  by  this  clause 
cannot  be  claimed  by  corporations,  since  corporations 
are  not  citizens  within  the  meaning  of  the  term  as 
here  used.^^  One  state  may  therefore  impose  such 
restrictions  as  it  sees  fit  upon  foreign  corporations 
before  admitting  them  to  do  business  within  its  bor- 
ders or  exclude  them  entirely  from  the  state. 

17.  Federal  coercion  of  a  state. — ^In  addition  to 
the  obligations  and  duties  mentioned  above  it  is 
clearly  the  duty  of  the  state  to  carry  out  the  man- 
dates of  the  Federal  Constitution  relating  to  the  elec- 
tion of  United  States  senators  and  representatives 
and  presidential  electors  and  to  perform  in  good 
faith  all  their  other  obligations  as  members  of  the 
Union,  without  the  performance  of  which  the  con- 
tinued existence  of  the  Republic  would  be  impossible. 
It  is  to  be  observed,  however,  that  the  federal  au- 
thorities have  no  constitutional  right  to  coerce  a  state 
as  such.  The  Constitution  of  the  German  Empire, 
where  the  federal  system  of  government  is  the  form 
now  in  existence,  expressly  empowers  the  Bimdesrath 
or  Upper  Chamber  of  the  Parliament  to  decree  fed- 

62  McCready  v.  Virginia,  94  IT.  S.  391. 
espaul  V.  Virginia,  8  Wall.  168  (IJ.  S.). 
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eral  execution  against  a  delinquent  state  and  when  it 
is  done  it  becomes  the  duty  of  the  Emperor  to  em- 
ploy force  to  compel  the  state  to  fulfill  its  obligations 
as  a  member  of  the  Empire.,  But  the  Constitution  of 
the  United  States  gives  no  such  power  to  any  depart- 
ment of  the  federal  government. 

Madison  remarked  in  the  Constitutional  Conven- 
tion of  1787  that  the  use  of  force  against  a  state 
would  be  tantamount  to  a  declaration  of  war  against 
it  and  would  probably  be  considered  by  the  party  at- 
tacked as  a  dissolution  of  the  Union.  But  it  is  only 
against  the  states  in  their  organized  corporate  capa- 
city that  the  coercive  authority  of  the  national  gov- 
ernment may  not  be  applied.  As  has  already  been 
pointed  out  in  this  article,  it  is  the  undoubted  right 
of  the  United  States  to  compel  by  force,  obedience 
to  its  laws  by  every  citizen  of  the  United  States,  to 
protect  its  officers  in  the  rightful  discharge  of  their 
duties  and  to  brush  away  every  obstruction  to  the  en- 
forcement of  its  laws.  It  was  in  the  exercise  of  this 
right  that  President  Lincoln  called  out  the  troops 
in  1861  and  not  for  the  purpose  of  coercing  the  se- 
ceded states  to  remain  in  the  Union.  In  his  inaug- 
ural address  Mr.  Lincoln  assumed  the  true  constitu- 
tional position  when  he  said  he  had  no  purpose,  as 
he  had  no  right  of  waging  war  against  any  state ;  in- 
deed, he  argued,  it  was  not  the  states  as  such  that 
were  the  offenders  but  individuals  and  it  was  against 
these  that  coercion  was  to  be  applied.  In  his  proc- 
lamation of  April  15,  calling  out  the  militia  he  recited 
that  the  laws  were  being  opposed  and  their  execution 
being  obstructed  by  combinations  too  powerful  io  be 
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suppressed  by  the  ordinary  course  of  procedure. 
Lincoln's  view  that  the  states  could  not  secede  and 
that  the  acts  of  the  conventions  and  legislatures  of 
the  Southern  States  were  insurrectionary  and  unlaw- 
ful was  the  view  adopted  by  the  Supreme  Court  af- 
ter the  war.  In  the  famous  case  of  Texas  v.  White 
it  declared  that  the  Constitution  in  all  of  its  parts 
looked  to  the  preservation  of  the  states  and  that  the 
Union  was  an  indestructible  union  composed  of  inde- 
structible states.^* 
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CHAPTER  II. 
POWERS  OF  THE  PRESIDENT. 

18.    Distribution  of  powers  among  departments. 

— The  Constitution  of  the  United  States  declares 
that  "all  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States  *  *  * 
the  executive  power  shall  be  vested  in  a  President  of 
the  United  States-  *  *  *  the  judicial  power  shall 
be  vested  in  one  Supreme  Court  and  such  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and 
establish."®^ 

The  views  of  Montesquieu,  who  was  the  first  mod- 
ern political  writer  to  treat  the  principle  of  the  sepa- 
ration of  the  powers  of  government  as  a  fundamen- 
tal principle  of  liberty,  were  a  part  of  the  political 
philosophy  of  the  American  and  French  Revolutions 
and  found  almost  universal  recognition  in  the  early 
state  constitutions.^®  The  importance  of  this  prin- 
ciple in  the  organization  of  the  federal  government 
has  been  lately  stated  by  the  Supreme  Court  in  the 
following  language:  "It  is  believed  to  be  one  of 
the  chief  merits  of  the  American  system  of  writtm 
constitutional  law  that  all  powers  entrusted  to 
the  government,  whether  state  or  national,  are  di- 
vided into  three  grand  departments,  the  executive, 
the  legislative  and  the  judicial ;  that  the  function  ap- 

55  For  treatment  of  the  Federal  Judiciary,  see  subject,  Courts. 
58  See  Garner,  Introduction  to  Political  Science,  pp.  414-416. 
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propriated  to  each  of  these  branches  of  government 
shall  be  vested  in  a  separate  body  of  public  servants, 
and  that  the  perfection  of  the  system  requires  that 
the  lines  which  separate  and  divide  these  depart- 
ments shall  be  broadly  and  clearly  defined.  It  is  also 
essential  to  the  successful  working  of  the  system  that 
the  persons  entrusted  with  power  in^any  one  of  these 
branches  shall  not  be  permitted  to  encroach  upon  the 
powers  confided  to  the  others,  but  that  each  shall, 
by  the  law  of  its  creation,  be  limited  to  the  powers 
appropriated  to  its  own  department  and  no  other.  "®^ 
The  idea,  however,  that  legislative,  executive  and 
judicial  powers  should  be  entrusted  to  separate  and 
distinct  organs  has  never  been  carried  out  strictly  in 
practice.  Moreover,  there  has  never  been  a  consti-^ 
tution  in  which  the  executive,  legislative  and  judicial 
departments  were  not  more  or  less  connected  and  de- 
pendent one  upon  the  other.  Speaking  of  the  ex- 
ceptions to  the  principle  of  separation  of  powers  in 
the  original  state  constitutions,  Madison  said  "we 
find,  notwithstanding  the  complicated  and,  in  some 
instances,  the  unqualified  terms  in  which  the  axiom 
has  been  laid  down,  there  is  not  a  single  instance  in 
which  the  several  departments  of  power  have  been 
kept  absolutely  separated  and  distinct."®^  Likewise 
the  framers  of  the  Federal  Constitution  also  recog- 
nized the  impossibility  if  not  the  undesirability  of  an 
absolute  separation,  Madison  himself  stated  all  'that 
the  principle  should  aim  at  when  he  said :  '  *  The  pow- 
ers properly  belonging  to  one  department  ought  not 

BT  Kilbourn    v.  Thompson,  103  U.  S.  168. 
B8  The  Federalist,  No.  46. 
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to  be  directly  and  completely  administered,  by  either 
of  the  other  departments."^*  The  authors  of  the 
Federal  Constitution  therefore  made  no  attempt  to 
confine  the  exercise  of  all  the  executive  power  to  the 
executive  department,  or  all  the  legislative  po^er 
to  the  legislative  department,  or  all  the  judicial  power 
to  the  judicial  department.  Administrative  conven- 
ience and  practical  expediency  were  with  them  the 
determining  factors  rather  than  mere  political  the- 
ory.*" Thus  upon  the  Senate  as  a  branch  of  the  legis- 
lature they  conferred  a"  share  in  the  appointing  and 
treaty  making  powers  and  also  the  judicial  function 
of  trying  impeachment  cases ;  both  houses  were  made 
the  sole  and  exclusive  judge  of  the  qualifications  of 
their  own  members;  upon  the  executive  they  con- 
ferred a  share  in  the  function  of  legislation,  through 
the  power  of  veto,  of  reconuhending  legislative  meas- 
ures and  of  calling  extraordinary  sessions  of  Con- 
gress, also  the  judicial  function  of  granting  pardons ; 
and  upon  the  courts  a  limited  power  of  appointment 
,and  by  statute  they  have  the  legislative  power  of 
framing  their  own  rules  of  practice.  No  one  of  the 
departments  in  fact  exercises  all  the  power  which 
upon  a  strict  interpretation  of  the  nature  of  that 
power  belongs  to  it.®^  The  exercise  of  functions  may 
be  entirely  separated  but  not  the  departments  them- 
selves if  government  is  constructed  on  practical 
liues.*^  The  several  departments  constitute  a 
"brotherhood  whose  constant  trust  requires  a  mutual 

B»  The  Federalist,  No.  47. 

80  Compare  Bondy,  Separation  of  Governmental  Powers,  297. 

«i  Compare  Noble  v.  Indiana,  118  Ind.  350. 

82  Compare  Goodnow,  Polities  and  Administration,  p.  14. 
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toleration  of  what  seems  to  be  a  'common  because 
of  vicinage'  bordering  on  the  domains  of  each."®* 
Some  powers  are  by  their  nature  strictly  legisla- 
tive, others  strictly  executive  and  others  judicial. 
Still  others  are  such  only  because  they  have  been 
vested  by  the  Constitution  or  laws  in  a  particular  de- 
partment. In  other  cases  it  devolves  upon  the  courts 
to  determine  whether  a  particular  power  is  legisla- 
tive, executive  or  judicial  and  the  decisions  of  the 
courts  on  such  questions  are  not  always  uniform. 
Thus  some  courts  have  decided  that  the  power  to 
grant  divorces  is  judicial  in  character,  others  that  it  is 
legislative.  Again,  rules  of  court  practice  are  some- 
times made  by  the  legislature  and  sometimes  left  to 
the  courts  themselves.  The  Supreme  Court  of  the 
United  States  has  been  rather  strict  in  its  decisions 
regarding  the  separation  of  powers.  Thus  it  very 
early  held  that  the  duty  of  passing  on  pension  claims 
when  its  determinations  were  reviewable  by  the  Sec- 
retary of  War  could  not  be  imposed  upon  the  judges 
of  the  federal  courts,  since  the  power  Was  not  judicial 
in  its  nature,**  and  it  has  laid  down  the  rule  that  Con- 
gress has  no  general  power  to  punish  for  contempt 
persons  disobeying  its  orders,  though  it  may  compel 
-outsiders  to  testify  or  produce  papers  relating  to  mat- 
ters which  Congress  has  an  undoubted  right  to  in- 
quire into.®^  It  may  also  punish  a  contumacious  wit- 
ness for  refusing  to  testify  concerning  charges 
against  the  integrity  of  its  own  members.^® 

63  Brown  v.  Turner,  70  N.  C.  93. 
eiHayburn's  Case,  2  Ball.  409   (U.  S.). 
esKilbourn    v.  Thompson,  103  TJ.  S.  168. 
86  In  re  Chapman,  166  U.  S.  661. 
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Theoretically  equal  in  authority  the  three  depart- 
ments are  not  so  in  fact.  Judge  Story  has  remarked 
with  obvious  truth  that  in  all  governments  the  legis- 
lative department  is  in  fact  the  most  powerful  of  the 
three  and  the  judiciary  the  weakest.®'^  The  legisla- 
ture is  not  only  vested  with  the  legislative  power,  but 
it  exercises  a  large  control  over  the  other  departments 
and  is  in  a  sense  the  regulator  of  the  administration.** 
It  controls  the  sources  of  supply  and  confers  upon 
the  other  departments  many  of  the  powers  which 
they  exercise.  The  very  existence  of  the  Federal 
Judiciary  is  in  a  sense  dependent  upon  the  legisla- 
tive branch  since  Congress  fixes  the  number  of  judges 
and  provides  for  their  support.  The  judiciary  itself 
possesses  no  control  over  the  source  of  supply  or 
over  the  armed  forces  and  it  is  of  course  dependent 
upon  the  executive  for  the  enforcement  of  its  orders 
and  judgments.  It  cannot,  as  Judge  Story  has  aptly 
remarked,  lay  taxes,  command  armies  or  appoint  of- 
ficers ;  in  short,  it  has  no  powers  that  can  be  wielded 
for  itself.  One  of  the  settled  maxims  in  constitu- 
tional law  is,  that  the  power  conferred  upon  the  legis- 
lature to  make  laws  cannot  be  delegated  by  that  de- 
partment to  any  other  body  or  authority.  Where  the 
sovereign  power  of  the  state  has  located  the  legisla- 
tive authority,  there  it  must  remain ;  and  by  the  con- 
stitutional agency  alone  the  laws  must  be  made  until 
the  constitution  itself  is  changed. 

The  power  to  whose  judgment,  wisdom,  and  patri- 
otism this  high  prerogative  has  been  entrusted  cannot 

87  Commentaries,  §  534. 

88  Compare  Goodnow,  Comparatiye  Administrative  Law,  vol.  I,  p.  31. 
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relieve  itself  of  the  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be  devolved,  nor 
can  it  substitute  the  judgment,  wisdom  and  patriot- 
ism of  any  other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sovereign  trust.*^ 
But  there  are  certain  limitations  to  the  general  prin- 
ciple here  stated.  Thus  it  is  a  settled  rule  of  Ameri- 
can constitutional  law  that  the  legislative  depart- 
ment may  delegate  to  subordinate  legislative  bodies 
the  power  of  local  legislation  since  this  is  a  funda- 
mental and  necessary  principle  of  local  self-govern- 
ment. It  is  also  well  settled  that  the  legislature  may 
enact  a  statute  and  make  its  taking  effect  depend 
upon  some  subsequent  event  to  be  determined  by  the 
executive.  In  such  a  case  the  executive  does  not  leg- 
islate, he  does  not  determine  any  question  of  policy, 
but  he  simply  ascertains  the  existence  of  the  fact 
prescribed  by  the  statute  as  the  condition  upon  which 
it  shall  be  put  into  operation.''*'  The  power  of  the 
executive  to  issue  administrative  ordinances  or  regu- 
lations prescribing  the  manner  of  enforcing  stat- 
utes is  also  well  recognized  though  of  course  he  may 
not  modify  or  add  anything  to  the  statute  which  he 
is  charged  with  enforcing.''^  The  power  of  the  legis- 
lature to  delegate  to  administrative  boards  or  com- 
missions the  power  to  prescribe  rates  to  be  charged 
by  public  service  corporations  is  also  well  recognized. 
Thus  the  interstate  commerce  act  of  1906  gave  the  in- 
terstate commerce  commission  the  power  to  prescribe 


68  Cooley,  Constitutional  Limitations,  p.  163. 
TO  Field  V.  Clark,  143  U.  S.  649. 
Ti  See  §  19  and  following. 
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"just  and  reasonable"  rates  to  be  charged  by  rail- 
roads engaged  in  interstate  commerce,  subject  of 
course  to  the  right  of  the  judiciary  to  review  such 
determinations  in  accordance  with  the  constitutional 
guarantee  that  private  property  shall  not  be  taken 
■without  due  process  of  law. 

19.  The  President— Powers  and  duties. — The 
powers  and  duties  of  the  President  are  conferred 
partly  by  the  Constitution,  partly  by  acts  of  Con- 
gress and  treaties,  and  are  partly  the  result  of  usage 
and  precedent.  These  powers  may  be  grouped  under 
the  following  general  heads :  (1)  the  power  of  ap- 
pointment; (2)  the  power  to  execute  the  laws;  (3) 
the  conduct  of  the  foreign  relations  of  the  United 
States;  (4)  powers  in  relation  to  legislation;  (5) 
military  powers;  and  (6)  the  power  to  grant  par- 
dons. In  the  early  history  of  the  Republic  the  Presi- 
dent was  primarily  a  political  chief,  his  administra- 
tive functions  being  of  relatively  less  consequence. 
This  was  due  in  part  to  the  comparative  insignificance 
of  the  administrative  service  and  in  part  to  the  lack 
of  an  effective  system  of  control  over  the  administra- 
tive service.  But  in  the  course  of  the  nineteenth 
century  his  role  as  administrative  chief  received  an 
enormous  extension,  while  at  the  same  time  his  con- 
trol over  the  administrative  service  became  fully 
recognized.''^ 

72  Compare  Fairlie,  The  National  Administration  of  the  United  States, 
p.  2.  Mr.  Woodrow  Wilson  conceives  the  r5Ie  of  the  President  to  be  not 
merely  that  of  the  legal  executive,  but  the  chief  of  his  party,  responsible  for 
the  fulfillment  of  its  pledges  to  the  people,  and  also  the  guide  and  leader  of 
the  nation  in  legislation  with  a  very  positive  share  in  the  formulation  of 
legislative  policies.  Constitutional  Government  in  the  United  States,  chap.  3. 
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20.  Power  of  appointment  and  removal. — Tlie 
Constitution  (Art.  II,  §2,  cl.  2)  declares  that  the 
President  "Shall,  with  the  advice  and  consent  of 
the  senate,  appoint  all  ambassadors  and  other  pub- 
lic ministers  and  consuls,  judges  of  the  Supreme 
Court  and  all  other  officers  of  the  United  States 
whose  appointments  are  not  herein  otherwise  pro- 
vided for  and  which  shall  be  established  by  law.  But 
the  Congress  may  vest  the  appjointment  of,  such  in- 
ferior offices  as  they  think  proper  in  the  President 
alone,  in  the  courts  of  law  or  in  the  heads  of  depart- 
ments. "  It  is  hardly  necessary  to  say  that  the  offices  - 
to  be  filled  by  the  President  are  such  only  as  are  cre- 
ated by  law,  for  the  European  custom  which  attrib- 
utes to  the  executive  the  power  to  create  certain  pub- 
lic offices  is  unknown  in  this  country.  It  follows  from 
the  above  quoted  constitutional  provision  that  Con- 
gress cannot  itself  make  appointments  ''^  or  confer  the 
power  of  appointment  on  any  other  authority  than 
that  provided  in  the  Constitution,''*  or  in  any  way 
abridge  the  constitutional  prerogative  of  the  Presi- 
dent in  respect  to  appointments. 

It  seems  to  be  settled,  however,  that  Congress  has 
the  power  to  pass  a  civil  service  statute  requiring  that 
appointments  shall  be  made  from  certain  classes  of 
persons  who  have  satisfied  certain  educational  or 
other  tests  prescribed  by  a  civil  service  commission. 
This,  however,  is  not  an  abridgment  of  the  Presi- 
dent's right  to  appointment,  but  rather  a  regulation 


Ts  United  States  v.  Germaine,  99  TJ.  S.  508;  United  States  v.  Ferreira, 
13  How.  40  (U.  S.). 
T4  Ekiu  V.  United  States,  142  U.  S.  651. 
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of  the  manner  of  appointment.  The  Constitution 
does  not  define  the  term  "inferior  officers"  and  the 
question  has  never  become  important,  mainly  for  the 
reason  that  Congress  has  shown  no  disposition  to 
prescribe  the  alternative  modes  of  appointment  for 
any  but  distinctly  subordinate  officers.  Should  Con- 
gress undertake  to  determine  by  law  the  appointment 
of  such  officials  as  heads  of  departments,  the  chief 
diplomatic  representatives  or  other  principal  offi- 
cers, the  question  of  its  right  to  do  so  would  no  doubt 
be  brought  before  the  Supreme  Court  for  its  deter- 
mination. In  regard  to  appointments,  the  only  con- 
stitutional restriction  on  the  power  of  the  President 
is  that  he  shall  obtain  the  advice  and  consent  of  the 
Senate.  At  first  there  was  some  disposition  to  claim 
for  the  Senate  the  right  of  initiation,  that  is  the  right 
to  nominate,  thus  leaving  to  the  President  merely  the 
formal  power  to  appoint  those  suggested  to  him  by 
the  senators,  but  this  claim  was  so  manifestly  con- 
trary to  the  constitutional  provision  that  it  was  not 
pressed.  Nevertheless,  individual  senators  through 
the  development  of  the  custom  of  "senatorial  cour- 
tesy" have  in  fact  acquired  an  important  influence 
in  the  selection  of  local  federal  officers,  as  a  result  of 
which  the  power  of  the  President  in  such  cases  has 
come  to  be  merely  the  formal  one  of  appointing  those 
who  are  recommended  to  him  by  the  senators  from 
the  state  in  which  the  officers  fulfill  their  functions.'^® 
The  Constitution  expressly  provides  for  but  one 


^5  See  an  article  by  A.  Maurice  Low,  entitled  The  Usurped  Functions  of 
the  Senate,  in  the  American  Political  Science  Beview,  vol.  I,  p.  1  and  fol- 
lowing. 
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method  of  removal  of  public  officers,  namely  that  by 
impeachment,  but  from  the  beginning  it  was  recog- 
nized that  there  was  another  method.  Until  1867  the 
right  of  the  President  alone  without  the  consent  of 
the  Senate  to  remove  all  federal  officers  except,  of 
course,  the  judges,  who  serve  during  good  behavior, 
was  recognized  and  followed  in  practice.  In  the  lat- 
ter year  this  rule  of  construction,  after  having  been 
followed  for  seventy-eight  years,  was  repudiated  by 
the  Tenure  of  Office  Act  passed  in  consequence  of  the 
controversy  between  Congress  and  President  John- 
son. This  act  embodied  in  the  law  the  principle  that 
the  President  might  remove  only  with  the  consent  of 
the  Senate.  Enacted  to  meet  a  special  emergency  the 
law  was  amended  in  1869  upon  the  accession  of  Gen- 
eral Grant  to  the  Presidency  and  in  1887  it  was  en- 
tirely repealed.  Thus  the  early  custom  was  reverted 
to  and  lias  been  followed  ever  since. 

As  the  law  is  now  interpreted  the  President's 
power  of  removal  is  absolute.  He  may  remove  at  any 
time  or  for  any  reasons  which  he  may  judge  fit  and 
proper  even  before  the  expiration  of  the  commission 
which  the  officer  holds.'^®  Moreover,  it  has  been  held 
that  Congress  may  not  limit  this  by  an  act  prescrib- 
that  an  officer  may  be  removed  only  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office.  Nor  may 
the  President  be  required  by  an  act  of  Congress  to 
give  notice  of  the  charges  against  an  officer  or  accord 
him  a  hearing.^'^  Nevertheless,  where  Congress,  in 
pursuance  of  its  constitutional  right,  vests  the  ap- 

78  Parsons  v.  United  States,  167  IT.  S.  324. 
7T  ShurtlefE  v.  United  States,  189  U.  S.  311. 
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pointment  of  inferior  officers  in  the  heads  of  depart- 
ments it  may  regulate  and  restrict  the  power  of 
removal/* 

21.  Power  of  direction. — As  a  result  of  the  abso- 
lute power  of  removal  is  the  power  of  direction 
within  certain  limits.  The  Constitution  nowhere  ex- 
pressly authorizes  the  President  to  direct  the  heads 
of  departments  or  other  officers,  but  it  charges  him 
with  taking  care  that  the  laws  are  faithfully  exe- 
cuted, and  the  acts  of  Congress^  organizing  certain  of 
the  executive  departments  recognizes  in  him  a  power 
of  direction,  notably  the  acts  organizing  the  depart- 
ments of  State  and  of  War.  The  act  organizing  the 
department  of  the  Treasury  contains  no  reference, 
however,  to  any  power  of  direction  on  the  part  of  the 
President ;  on  the  contrary,  it  indicates  an  intention 
to  keep  the  administration  of  the  national  finances 
under  the  supervision  of  Congress,  to  whom  the  Sec- 
retary of  the  Treasury  alone  of  the  Cabinet  officers 
is  required  to  make  his  reports.''® 

At  first  the  Supreme  Court  was  inclined  to  hold 
that  the  President  had  little  or  no  power  to  direct 
a  head  of  a  department  as  to  how  he  should  discharge 
his  duties,®"  but  in  fact  the  President  through  his 
power  of  removal  could  and  did  exercise  a  directory 
control  over  his  subordinates.  As  is  well  known,  it 
was  by  this  means  that  President  Jackson  compelled 
the  Secretary  of  the  Treasury  to  remove  the  federal 
deposits  from  the  United  States  Bank.    It  is  now 

78  trnited  States  t.  Perkins,  116  V.  S.  483. 

79  Goodnow,  Administrative  Law  of  the  United  States,  p.  78. 

80  Kendall  v.  United  States,  12  Pet.  610  (U.  S.). 
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generally  recognized  that  the  President  has  a  large 
inherent  power  of  direction  over  his  subordinates 
and  many  statutes  in  fact  give  him  express  authority 
to  issue  instructions  and  orders  to  the  heads  of  de- 
partments. Thus  the  Secretary  of  State  in  the  eon- 
duct  of  foreign  affairs  is  almost  wholly  under  the 
control  of  the  President;  the  Secretary  of  War  is 
subject  to  his  direction  in  regard  to  the  disposition 
of  the  armed  forces,  and  the  Attorney  General  is 
also  largely  under  his  direction  in  regard  to  the  in- 
stitution of  proceedings  against  persons,  corpora- 
tions or  trust  charged  with  violations  of  the  law. 
The  President  is  not  bound  to  show  express  statutory 
authority  for  everything  that  he  does,  for  the  gov- 
ernment could  not  in  practice  be  administered  on  any 
such  narrow  principles.^^  But  the  opinion  once  ex- 
pressed by  Attorney-Greneral  Gushing,  in  1855,*^  that 
no  head  of  a  department  can  lawfully  perform  an 
official  act  against  the  will  of  the  President,  repre- 
sents an  extreme  view  that  can  hardly  be  defended. 
Many  of  the  duties  of  the  heads  of  departments  and 
sometimes  of  other  subordinate  federal  officers  are 
prescribed  by  law  and  of  course  the  President  can- 
not modify  these  duties  or  require  the  officers  to  per- 
form them  in  a  manner  different  from  that  pre- 
scribed, by  law. 

22.  Power  to  execute  the  laws. — The  Constitution 
(Art.  n.,  §3)  provides  that  the  President  "shall 
take  care  that  the  laws  are  faithfully  executed." 
The  responsibility  rests  ultimately  upon  him  alone. 


81  6  Opin.  Attorney  General  365. 

82  7  Same,  453. 
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Unlike  the  organization  of  the  executive  power  in  the 
states  the  responsibility  is  not  divided  between  the 
chief  executive  and  a  number  of  colleagues  over 
whom  he  has  little  or  no  control.  He  stands  alone 
and  at  the  head  of  the  administrative  hierarchy  and 
those  who  are  charged  with  aiding  him  in  the  execu- 
tion of  the  laws  are  his  subordinates,  not  his  col- 
leagues. It  is  the  duty  of  the  President  to  preserve, 
protect  and  defend  the  Constitution,  to  see  that  the 
laws  enacted'  in  pursuance  thereof,  the  treaties  made 
under  its  authority  and  the  orders  and  judgments 
of  the  federal  courts  are  enforced  throughout 'the 
United  States.  For  this  purpose  he  is  vested,  as  has 
already  been  pointed  out,  with  the  appointment  and 
removal  of  all  administrative  officers  upon  whom  he 
must  depend  for  assistance,  and  the  armed  forces  of 
the  United  States  are  at  his  disposal  in  case  of  re- 
sistance to  the  laws  and  authority  of  the  United 
States  and  they  may  be  employed  by  him  in  such 
manner  as  he  may  see  fit  to  overcome  such  resistance. 
23.  Power  in  respect  to  foreign  relations. — The 
Constitution  (Art.  II.,  §2)  provides  that  the  Presi- 
dent shall  have  power  by  and  with  the  advice  and 
consent  of  the  Senate  to  make  treaties,  provided  two- 
thirds  of  the  Senators  present  concur.  The  Presi- 
dent is  also  empowered  to  appoint  all  diploniiatic  rep- 
resentatives and  to  receive  the  representatives  of  for- 
eign powers  accredited  to  the  government  of  the 
United  States.  The  power  to  receive  foreign  rep- 
resentatives is  not  merely  a  ceremonial  function  but 
it  involves  the  power  to  recognize  the  independence 
of  the  'eountry  which  they  represent  or  to  refuse  such 
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recognition.*^  Some  of  the  early  Presidents  occa- 
sionally sought  the  advice  of  the  Senate  in  advance 
before  beginning  negotiations,®*  but  in  recent  years 
the  practice  has  been  to  consult  the  Senate  only  on 
the  question  of  ratification,  so  that  "advice  and  con- 
sent" has  come  to  mean  in  practice  simply  "consent." 
Sometimes  the  Senate  has  by  resolution  requested  the 
President  to  open  negotiation  with  a  particular  coun- 
try in  regard  to  certain  matters,  but  this  practice  has 
been  rare. 

The  President  exercises  his  power  of  negotiation 
through  the  Secretary  of  State,  who  in  important 
negotiations  usually  keeps  his  chief  informed  of  their 
progress  and  from  time  to  time  consults  with  him 
on  the  questions  that  arise.  Ratification  of  a  con- 
cluded treaty  belongs  to  the  President,  who,  how- 
ever, can  act  only  upon  the  advice  of  the  Senate.  Al- 
though the  Constitution  is  silent  on  the  question  of 
the  right  of  the  Senate  to  amend  a  treaty  (or,  more 
correctly,  to  advise  ratification  upon  certain  condi- 
tions),the  power  has  often  in  practice  been  exercised 
by  the  Senate.  But  in  such  cases  the  treaty  must  nec- 
essarily be  returned  to  the  government  of  the  other 
contracting  party  for  its  concurrence  in  the  amend- 
ments, unless  the  President  decides  to  drop  the  nego- 
tiations. If  the  Senate  may  amend  a  treaty  as  nego- 
tiated by  the  President,  it  may  also  reject  the  treaty 
in  toto  and  has  done  so  in  many  instances.*® 

83  Moore,  Digest  of  International  Law,  §  638. 

8*  For  the  particular  instances,  see  Crandall,  Treaties,  Their  Making  and 
Enforcement,  pp.  54-60. 

8s  See  Crandall,  Treaties,  Their  Making  and  Enforcement,  p.  72,  for  various 
examples. 
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While  the  advice  and  consent  of  the  Senate  is 
necessary  to  the  ratification  of  all  treaties,  it  is 
well  settled  that  there  is  a  class  of  executive  agree- 
ments which  the  President  may  conclude  and  put 
into  force  without  the  approval  of  the  Senate.  Ex- 
amples of  such  agreements  are:  the  exchange  of 
notes  with  Great  Britain  in  1817,  limiting  the 
naval  forces  of  the  two  governments  on  the  Great 
Lakes;  the  protocol -of  1898  with  Spain,  for  the  ap- 
pointment of  C(anmissioners  to  negotiate  a  treaty 
of  peace;  the  protocol  of  1901  with  China,  in  re- 
gard to  indemnities  on  account  of  the  Boxer  out- 
rages; the  modus  vivendi  of  1891  with  Great  Bri- 
tain, limiting  the  killing,  for  a  fixed  period,  of 
fur  seals  in  the  Behring  Sea;  the  protocol  of  1903 
with  Cuha,  for  the  lease  of  certain  coaling  sta- 
tions; and  various  other  protocols,  modi  vivendi 
and  private  claims  conventions.*"  While  the  House 
of  Representatives  is  given  no  direct  share  in  the 
treaty-making  power,  it  nevertheless  participates  in- 
directly in  the  case  of  treaties  requiring  appropria- 
tions of  money  or  legislation  necessary  to  carry  them 
into  effect.  Treaties  containing  commercial  stipula- 
tions, and  particularly  reciprocity  treaties,  must  he 
approved  hy  Congress,  and  at  the  request  of  the  Sen- 
ate itself  a  stipulation  was  inserted  in  the  reciprocity 
treaty  with  Cuha  in  1903  to  the  effect  that  the  treaty 
should  not- take  effect  until  approved  by  Congress. 
Finally,  Congress  may  alter  or  abrogate  entirely  by 

89  See  an  article  by  Professor  J.  B.  Moore,  entitled  Treaties  and  Execu- 
tive Agreements,  in  the  Political  Science  Quarterly  for  September,  1905; 
also  Crandall,  already  cited,  p.  85  and  following. 
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legislative  act  an  existing  treaty,  and  a  treaty  may 
supersede  an  act  of  Congress.*'^ 

Although  there  are  no  express  limitations  on  the 
treaty-making  power  such  as  are  set  to  the  legislative 
authority,  it  has  never  been  contended  that  the  power 
was  unlimited.  Thus  says  the  Supreme  Court:  "The 
treaty  power  as  expressed  in  the  Constitution  is  in 
terms  unlimited  except  by  those  restraints  which  are 
found  in  that  instrument  against  the  action  of  the 
government  or  of  its  departments,  and  those  arising 
from  the  nature  of  the  government  and  of  that  of  the 
states.  It  would  not  be  contended  that  it  extends  so 
far  as  to  authorize  what  the  Constitution  forbids,  or 
a  change  in  the.  character  of  the 'government  or  in 
that  of  one  of  the  states,  or  a  cession  of  any  portion 
of  the  territory  of  the  latter  without  its  consent."  *^ 

24.  Power  in  relation  to  legislation. — The  share 
of  the  President  in  legislation  is  both  positive  and 
negative  in  character.  Under  the'  first  mentioned 
head,  he  is  required  to  furnish  Congress  from  time  to 
time  information  concerning  the  state  of  the  Union 
and  to  recommend  for  its  consideration  such  meas- 
ures as  he  may  judge  necessary  and  proper.  This 
requirement  rests  on  the  obvious  fact,  as  Judge  Story 
observed,  that  he  possesses  more  extensive  sources  of 
knowledge  in  regard  to  the  state"' of  public  affairs 
than  any  one  else  and  is  also  more  familiar  with  the 
practical  working  of  the  laws  and  hence  is  in  a  better 
position  to  recommend  legislation  for  their  improve- 

87  Foster  v.  Neilson,  2  Pet.  253  (U.  S,) ;  Prpvost  v.  Gieneaux,  19  How.  7 
(U.  S.). 

ssGeofroy  v.  Biggs,  133  U.  S.  258;  also  Moore's  Digest  of  International 
Law,  vol.  V,  §§  735-737.  • 
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ment.*®  The  inf  ormation  with  the  accompanying  rec- 
ommendations is  contained  in  the  annual  message 
and  in  such  special  messages  as  the  President  may- 
communicate  to  Congress  from  time  to  time.  The 
President  is  also  empowered  to  call  extraordinary 
sessions  of  Congress  whenever  in  his  judgment  the 
public  necessities  require.  The  Senate  has  often^ 
been  convened  withourt  the  House  of  Repre- 
sentatives, to  approve  the  nominations  of  the  Pres-' 
ident.  The  lower  house,  however,  has  never  been 
assembled  without  the  Senate-  and  it  is  difficult  to 
conceive  a  situation  which  would  justify  its  being 
called  without  the  Senate.  The  President  is  also 
authorized  to  adjourn  the  two  houses  in  case  of  a  dis- 
agreement between  them  as  to  the  time  for  adjourn- 
ing. Such  a  disagreement  has  never  occurred  but  once 
(November,  1903)  and  then  the  President  did  not 
exercise  his  power,  as  it  was  near  the  approach  of  a 
regular  session.  Included  under  the  legislative  func- 
tions of  the  President  may  be  mentioned  his  ordi- 
nance power,  that  is,  the  power  to  issue  orders  and 
regulations  binding  upon  certain  categories  of  offi- 
cials and  thus  having  the  character  of  subsidiary 
administrative  law.  Some  of  these  regulations  are 
issued  in  pursuance  of  express  authority  conferred 
on  him  by  acts  of  Congress,  while  others  are  issued 
as  a  result  of  his  general  power  to  take  care  that  the 
laws  are  faithfully  executed.®"    Executive  regulations 

89  Commentaries',  §  156. 

9»  Fairlie,  National  Administration  of  the  United  States,  p.  21 ;  Goodnow, 
Comparative  Administrative  Law,  vol.  I,  p.  72.  See  also  an  article  by 
E.  M.  Parker,  entitled  Executive  Judgments  and  Executive  Legislation,  in 
the  Harvard  Law  Review  for  December,  1906. 
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not  expressly  authorized  by  statute,  wlien  issued  as 
an  aid  to  the  execution  of  the  laws,  and  many  regula- 
tions issued  by  the  President  as  the  commander-in- 
chief,  have  been  repeatedly  sustained  by  the  Supreme 
Court.®  ^ 

Finally,  the  Constitution  (Art.  I.,  §  7,  cl.  2)  gives 
the  President  a  negative  participation  in  legis- 
lation through  his  power  of  veto,  which,  however, 
may  be  overridden  by  a  two-thirds  majority  of  the 
two  houses  of  Congress.  He  may  exercise  the  power 
in  respect  to  joint  resolutions  as  well  as  to  bUls 
(though  as  to  concurrent  resolutions  the  practice  is 
not  to  submit  them  to  the  executive),  and  he  may 
veto  a  bill  for  reasons  of  public  policy  or  expediency 
as  well  as  for  reasons  of  unconstitutionality.  Unlike 
many  state  executives,  however,  he  has  no  power  to 
disapprove  particular  items  in  appropriation  bills, 
as  a  result  of  which  he  is  sometimes  compelled  to 
approve  large  appropriation  bills  containing  items 
which  are  objectionable  to  him,  or  veto  the  entire 
bill.  The  better  opinion  seems  to  be  that  the  Presi- 
dent may  not  sign  a  biU  after  the  adjournment  of 
Congress.®^ 

25.  Military  powers. — The  President  is  by  the 
Constitution  (Art.  11.,  §2,  cl.  1)  made  the  com- 
mander-in-chief of  the  army,  the  navy  and  the  mUitia 
when  it  is  called  into  the  service  of  the  United  States. 
Declarations  of  war,  however,  can  only  be  made  by 
Congress  and  it  belongs  to  Congress  to  arm,  equip 
and  provide  for  the  training  and  discipline  of  the 

9'  tTnited  States  v.  Eliason,  16  Pet.  301  (TJ.  S.). 

82  La  Abra  Silver  Mining  Co.  v.  TTnited  States,  175  U.  S.  423. 
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forces.  The  President,  as  commander-in-chief,  de- 
cides where  the  troops  are  to  be  located,  and  where 
the  ships  are  to  be  stationed.  It  is  upon  his  orders 
that  the  troops  are  mobilized, -the  fleets  assembled, 
and  the  militia  of  the  states  called  out.  He  may  do 
whatever,  in  hi^  judgment,  may  conduce  to  the  de- 
struction of  the  power  or  to  the  weakening  of  the 
enemy,  so  long  as  he  acts  within  the  accepted  rules 
of  international  law.  His  power  is  limited  only  by 
the  requirements  of  military  necessity.  It  was  in 
the  pursuance  of  this  power  that  President  Lincoln 
issued  the  emancipation  proclamation  freeing  the 
slaves  in  certain  of  the  Southern  states  during  the 
Civil  War. 

When  an  enemy's  territory  has  once  been  occupied 
by  the  army,  the  President,  as  commander-in-chief, 
may  assume  control  and  govern  it  through  such 
agencies  and  in  such  manner  as  he  may  see  fit.  He 
may  displace  the  existing  authorities  or  make  use  of 
them  as  he  wishes.  He  may  appoint  military  gov- 
ernors and  set  up  tribunals  in  place  of  the  existing 
courts.  He  may  suspend  the  writ  of  habeas  corpus, 
institute  martial  law,  and  deprive  the  inhabitants  of 
other  safeguards  established  by  the  Constitution  for 
their  protection  against  the  arbitrary  encroachments 
of  the  government.  The  Supreme  Court  laid  down 
the  rule  in  1866,  however,  that  the  President  cannot 
declare  and  maintain  martial  law  in  a  part  of  the 
country  where  the  civil  courts  are  open  and  in  the 
proper  and  unobstructed  exercise  of  their  judicial 
functions.®*  The  President 's  military  power  is  further 

«3Ex  parte  Milligan,  4  Wall.  2  (TJ.  S.). 
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increased  as  a  result  of  the  duty  imposed  upon  him 
of  protecting  the  states  against  invasion  and  domestic 
violence,  a  subject  already  discussed  in  the  preceding 
chapter.  By  statute  he  is  authorized  to  employ  the 
army,  the  navy  and  the  militia  "whenever,  by  reason 
of  unlawful  obstructions,  or  assemblages -of  persons, 
or  rebellion  against  the  authority  of  the  government 
of  the  United  States,  it  shall  become  impracticable, 
in  the  judgment  of  the  President,  to  enforce  by  the 
ordinary  course  of  judicial  proceedings  the  laws  of 
the  United  States  within  any  state  or  territory."** 
The  President  is  the  sole  judge  of  the  existence  of  the 
facts  upon  which  he  is  authorized  to  act  and  his  deci- 
sion is  not  reviewable  by  any  court.^' 

26.  Power  to  grant  pardons. — The  Constitution 
(Art.  II.,  §  2,  cl.  1)  declares  that  the  President  shall 
have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States  except  in  cases 
of  impeachment.  A  pardon  was  defined  by  Chief 
Justice  Marshall  as  "an  act  of  grace,  proceeding 
from  the  power  entrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on  whom  it  is 
bestowed  from  the  punishment  the  law  inflicts  for 
the  crime  he  has  committed."®®  The  President  can- 
not, of  course,  pardon  offenses  against  state  laws, 
but  with  the  exception  of  impeachment  offenses  his 
power  to  pardon  for  offenses  against  the  laws  of  the 
United  States  is  without  restriction.  He  may  par-' 
don  an  offender  before  as  well  as  after  conviction 


»*Act  of  July  29, 1861. 

»B  Martin  v.  Mott,  12  Wheat.  19  (U.  S.),  Leading  Illustrative  Cases. 

88  United  States  v.  Wilson,  7  Pet.  150  (U.  S.). 
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or  during  the  trial  of  the  offense'^  and  may  grant  a 
pardon  upon  condition.  Congress  may  not  restrain 
or  limit  his  power  by  enacting  that  the  acceptance 
of  a  pardon  shall  be  conclusive  evidence  of  guilt  and 
that  persons  whose  guilt  is  thus  established  shall  be 
excluded  from  the  right  of  enforcing  certain  claims 
against  the  government.®* 

The  power  to  pardon  is  sometimes  exercised  before 
conviction  by  proclamation  in  the  case  of  large  num- 
bers of  persons  who  have  become  liable  to  criminal 
prosecution  for  participation  in  rebellion  or  con- 
certed resistance  to  the  laws.  Examples  were  the 
Amnesty  Proclamations  of  Presidents  Lincoln  and 
Johnson  in  1863  and  1865,  offering  pardons  under 
certain  conditions  to  persons  in  arms  against  the 
United  States,  and  the  Proclamation  of  President 
Harrison  in  1889,  offering  amnesty  to  the  Mormons 
who  had  violated  the  anti-polygamy  laws  of  the 
United  States.  The  power  to  pardon  includes-  the 
power  to  commute  a  sentence  froni  a  heavier  to  a 
lighter  penalty  or  to  remit  a  fine  in  part  or  entirely. 

27.  Remedies  against  the  action  of  the  President. 
— ^As  the  chief  executive  the  President  is  exempt  from 
the  jurisdiction  of  any  court  and  from  responsibility 
to  any  authority  except  the  Senate  organized  as  a 
court  of  impeachment,  and  then  only  for  criminal 
acts  as  opposed  to  political  acts.  This  body  may  try 
him  for  treason,  bribery  or  other  high  crimes  and 
misdemeanors  only  when  the  charges  have  been  pre- 
ferred by  the  House  of  Representatives.    Upon  con- 

BTEx  parte  Garland,  4  Wall.  333  (U.  S.). 
ostTnited  States  v.  Klein,  13  Wall.  128  (U.  S.). 
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viction,  the  Senate  is  required  to  remove  him  from 
office,  and  it  may  in  addition  disqualify  him  from 
ever  holding  office  in  the  future.  After  the  judgment 
of  the  Senate  has  been  pronounced  the  President  is 
stripped  of  all  his  official  privileges  and  may  then  be 
arrested,  imprisoned,  tried  and. condemned  like  any 
other  citizen  for  any  crime  or  misdemeanor  which- he 
may  have  committed  while  in  office. 

The  reason  for  this  exemption  of  the  President 
from  the  jurisdiction  of  the  courts  does  not  rest  on 
the  principle  that  the  President  can  do  no  wrong, 
but  upon  reasons  of  public  policy  and  expediency. 
If  he  were  subject  to  the  processes  of  the  courts 
his  power  and  duty  to  execute  the  laws  might  be 
seriously  interfered  with.  Furthermore,  it  would  re- 
sult in  bringing  the  executive  and  judiciary  into  con- 
flict, for  it  would  be  impossible  to  execute  a  proc- 
ess against  the  President  should  he  resist,  since  the 
whole  machinery  of  execution  is  by  the  Constitu- 
tion placed  in  his  hands.  He  might  also  pardon 
himself  and  thus  render  nugatory  any  attempt  to 
make  him  amenable  to  the  courts."®  Chief  Justice' 
Marshall,  in  the  case  of  Marbury  v.  Madison,  speak- 
ing of  the  power  of  the  courts  to  control  his  po- 
litical or  discretionary  acts,  said:  "It  is  scarcely  nec- 
essary for  the  court  to  disclaim  all  pretensions  to 
such  a  jurisdiction.  An  extravagance  so  absurd  and 
so  excessive  could  not  have  been  entertained  for  a 
moment.  The  province  of  the  court  is  solely  to  decide 
on  the  rights  of  individuals,  not  to  inquire  how  the 

»9  Compare  Burgess,  Political  Science  and  Constitutional  Law,  vol.  II, 
p.  246. 
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executive  or  executive  officers  perform  duties  in  which 
they  have  a  discretion.  Questions  in,  their  nature 
political,  or  which  are  by  the  Constitution  and  laws 
submitted  to  the  executive,  can  never  be  made  in  this 
court. "^  "By  the  Constitution  of  the  United  States 
the  President  is  invested  with  certain ,  important 
political  powers,  in  the  exercise  of  which  he  is  to  use 
his  own  discretion  and  is  answerable  only  to  his  coun- 
try in  his  political  character  and  to  his  conscience. 
To  aid  him  in  the  performance  of  these  duties,  he  is 
authorized  to  appoint  certain  officers  who  act  by  his 
authority  and  in  conformity  with  his  orders.  In  such 
cases  their  acts  are  his  acts,  and  whatever  opinion 
may  be  entertained  of  the  manner  in  which  the  exec- 
utive discretion  may  be  used,  there  still  exists  and  can 
exist  no  power  to  control  that  discretion. ' '  Again  the 
court  said  in  a  notable  case:  "The  executive  power 
is  vested  in  a  President  and  as  far  as  his  powers  are 
derived  from  the  Constitution,  he  is  beyond  the  reach 
of  any  other  department,  except  in  the  mode  pre- 
scribed by  the  "Constitution  through  the  impeaching 
power."  *  During  the  trial  Of  Aaron  Burr  for  trea- 
son. Chief  Justice  Marshall,  who  presided  oyer  the 
trial,  issued  a  subpoena  directed  to  President  Jeffer- 
son, requiring  him  to  produce  a  certain  paper  relat- 
ing to  Burr's  acts,  but  the' President  declined  to  obej' 
the  writ,*  and  the  Chief  Justice  did  not  regard  it 


1 1  Cranch  170,  Leading  Illustrative  Cases. 

2 Kendall  T.  United  States,  12  Pet.  524  (U.  8.)'.'     /''■"";■" 

8  Jefferson  gave, the  following  reasons  for,  declining  to 'obey  the  writ: 

"The  leading  feature  of  our  Constitution,"  he  said,  "is  the  independence 

of  the  Legislature,  Executive  and  Judiciary  to  each  other ;  and  none  are 

more  jealous  of  this  than  the  Judiciary.    But  would  the  Executive  be  inde- 
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worth  while  to  issue  an  attachment  or  proceed  fur- 
ther against  the  President. 

The  Supreme  Court  in  a  well  known  case  declined 
to  consider  an  application  for  an  injunction  against 
the  President  to  restrain  him  from  enforcing  an  act 
of  Congress  alleged  to  be  unconstitutional,*  and 
when  the  President  disregarded  a  writ  of  habeas  cor- 
pus issued  by  the  Chief  Justice,  the  court  declined 
to  take  further  action  to  compel  the  observance  of 
its  process.^  Nevertheless  the  Supreme  Court  will 
exercise  control  over  the  subordinates  of  the  Presi- 
dent, and  since  he  acts  in  most  cases  through  agents, 
the  administration  is  as  a  result  brought  under  a  cer- 
tain judicial  control.®  Thus  the  courts  will  refuse 
to  enforce  unconstitutional  orders  and  an  illegal 
order  of  the  President  will  afford  no  protection  to 
a  subordinate  who  acts  in  pursuance  of  such  an  order. 
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CHAPTER  III. 
THE  POWERS  OF  CONGRESS. 

28.  In  general. — The  Constitution  declares  tliat 
all  legislative  powers  therein  granted  shall  be  vested 
in  a  Congress  of  the  United  States  which  shall  consist 
of  a  Senate  and  a  House  of  Representatives.  These 
powers  are  then  specifically  enumerated;  though,  as 
has  already  been  pointed  out,  they  are  stated  in  gen- 
eral terms  and  therefore  do  not  exclude  the  exerijise 
of  such  powers  as  are  incidental  to  or  implied  in 
those  expressly  enumerated.'^  In  the  sections  here 
following  an  attempt  will  be  made  to  give  a  brief 
resume  of  the  principal  powers  of  the  national  legis- 
lature. 

29.  The  power  of  taxation.— The  Articles  of  Con- 
federation gave  Congress  no  power  of  taxation  and 
the  dependence  of  the  national  government  upon  the 
voluntary  contributions  of  the  states  was  one  of  the 
chief  causes  which  led  to  the  downfall  of  the  Con- 
federation. Article  I,  §  8,  of  the  Constitution  gives 
Congress  the  general  power  "to  levy  and  collect  taxes, 
duties,  imposts  and  excises."  Chief  Justice  Mar- 
shall, in  McCulloch  v.  Maryland,^  well  said  that  "the 
power  of  taxing  the  people'  and  their  property  is 
essential  to  the  very  existence  of  the  government,  and 
may  be  legitimately  exercised  on  the  objects  to  which 

'  See  §§  8,  9  of  this  article. 

8  4  Wheat.  316  (TJ.  S.),  Leading  Illustrative  Cases. 
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it  is  applicable  to  the  utmost  extent  to  wMch  the 
government  may  choose  to  carry  it."  It  involves,  He 
added,  the  power  to  destroy  and  may  therefore  be 
employed  for  other  purposes  than  the  raising  of  reve- 
nue. Thus  it  was  employed  as  a  means  of  ridding 
the  country  of  the  circulating  notes  of  state  banks, 
to  the  end  that  a  national  currency  might  be  estab- 
lished,® and  has  been  more  recently  resorted  to  as 
means  of  discouraging  if  not  prohibiting  the  manu- 
facture, of  oleomargarine  colored  in  imitation  of 
butter,  and  the  manufacture  of  phosphorus  matches. 
This  legislation  has  been  sustained  by  the  Supreme 
Court,  which  declined  to  inquire  into  the  motives 
of  Congress  in  imposing  the  tax.^"  It  may  also  be 
employed  for  purposes  of  regulation,  as  where  a  head 
tax  was  imposed  upon  immigrants,  the  same  to  be  paid 
by  the  owners  of  vessels  bringing  immigrants  into  the 
United  States."  It  has  long  been  resorted  to  as  a 
method  of  protecting  home  manufactures  and  domes- 
tic labor  against  foreign  competition,  and  the  consti- 
tutionality of  such  legislation  has  been  so  long  acqui- 
esced in  that  it  is  probably  beyond  the  domain  of 
controversy. 

There  are  certain  limitations,  however,  on  the 
power  of  Congress  in  the  exercise  of  the  taxing 
power.  In  the  first  place,  (Art.  I.,  §8,  cl.  1),  all 
duties,  imposts  and  excises  must  be  uniform  through- 
out the  United  States,  and  the  Supreme  Court  has 
said  that  a  tax  is  uniform  "when  it  operates  with 


»Veazie  Bank  v.  Fenno,  8  Wall.  533  (TJ.  S.). 

10  McCray  v.  United  States,  195  TJ.  S.  27. 

11  Head  Money  Cases,  112  TJ.  S.  580. 
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the  same  force  and  effect  wherever  the  subject^  is 
found.""  In  the  second  place,  (Art.  I.,  §9,  cl.  4), 
all  capitation  and  direct  taxes  levied  bj  Congress 
must  be  apportioned  among  the  states  in  proportion 
to  their  respective  populations.  Since  according  to 
the  Constitution  a  direct  .tax  is  one  only  which  may 
be  levied  in  proportion  to  population,  the  constitu- 
tional and  economic  distinctions  between  direct  and 
indirect  taxes  are  not  identical.  Thus  the  Supreme 
Court  has  held  that  a  tax  on  carriages  is  not  a  di- 
rect tax  though  it  is  so  considered  in  political  econ- 
omy;^*NSO  as  regards  a  tax  on  the  receipts  of  insur- 
ance companies^*  and  a  tax  on  circulating  bank 
notes.^" 

In  regard  to  income  taxes,  the  Supreme  Court 
at  first  held  that  they  were  not  direct  taxes  in  the 
sense  of  the  Constitution,^®  but  in  the  case  of  Pol- 
lock V.  Farmers  Loan  and  Trust  Co.,^''-  decided  in 
1895,  the  Supreme  Court  overruled  its  decision  in 
the  former  case,  that  the  only  direct  taxes  in  the 
sense  of  the  Constitution  were  capitation  taxes  and 
taxes  on  real  estate,  and  laid  down  the  rule  that  taxes 
on  incomes  derived  both  from  real  estate  and  per- 
sonal property  are  also  direct  taxes,  and  the  laAV 
of  1894,  levying  such  taxes,  having  made  no  provision 
for  their  apportionment  among  the  states  on  the  basis 
^of  their  population,  was  declared  to  be  unconstitu- 
tional.   An  amendment  to  the  Constitution  empower- 

12  Head  Money  Cases,  112  IT.  S.  580. 

18  Hylton  V.  United  States,  3  Ball.  171  (TJ.  S.). 

14  Pacific  Insurance  Co.  v.  Soule,  7  Wall.  433  (TJ.  S.). 

iBVeazie  Bank  v.  Fenno,  8  Wall.  533  (TJ.  S.). 

18  Springer  v.  TJnited  States,  102  TJ.  S.  586. 

IT  157  TJ.  S.  429,  and  158  TJ.  S.  601  (rehearing). 
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ing  Congress  to  levy  taxes  on  incomes  without  the 
apportionment  requirement  was  proposed  by  Con- 
gress in  1909  and  has  been  ratified  by  the  requisite 
number  of  states.  It  has  become,  therefore,  a  part 
of  the  Constitution. 

Finally,  a  third  limitation  on  the  taxing  power 
of  Congress  is  found  in  the  clause  of  the  Con- 
stitution (Art.  I.,  §9,  cl.  5),  which  declares  that 
no  tax  or  duty  shall  be  levied  on  articles  exported 
from  any  state.  The  Supreme  Court  has  inter- 
preted this  prohibition  as  having  reference  only  to 
exportatidns  to  foreign  countries  and  not  to  the  trans- 
portation of  goods  from  one  state  to  another.^^  The 
prohibition  is  directed  only  against  taxes  levied  on 
the  right  of  exportation  or  the  act  of  exportation  or 
intended  exportation  and  not  against  mere  property 
taxes  levied  on  articles  which  may  be  exported.^® 

30.  Power  to  borrow  money. — The  Constitution 
(Art.  I.,  §8,  cl.  2)  empowers  Congress  "to  borrow 
money  on  the  credit  of  the  United  States,"  and  unlike 
the  power  of  taxation  and  also  unlike  the  borrowing 
power  of  the  state  legislatures,  it  is  subject  to  no  lim- 
itations whatever.  In  the  draft  of  the  Constitution 
as  reported  by  the  Committee  on  Detail,  Congress 
was  also  authorized  "to  emit  bills  of  credit,"  but  the 
latter  clause  was  stricken  out,  whether  for  the  pur- 
pose of  intentionally  depriving  Congress  of  such 
power  or  whether  on  the  ground  that  the  authority 
was  implied  in  the  power  to  borrow  and  therefore  an 
express  grant  was  unnecessary,  there  has  been  much 

18  Woodruff  V.  Parham,  8  Wall.  123  (V'.  S.). 

18  Turpin  v.  Burgess,  117  tJ.  S.  504 ;  see  Taxation,  Part  V. 
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controversy^  The  question,  however,  did  not  arouse 
serious  discussion  until  Congress  undertook  to  give 
the  legal  tender  quality  to  bills  of  credit  by  the 
act  of  February  25, 1862.  This  act  was  the  subject  of 
strong  opposition,  and  Mr.  Madison  was  quoted  as 
having  declared  that  the  Convention  **cut  of£  the  pre- 
text for  a  paper  currency  and  particularly  for  mak- 
ing bills  a  tender,  either  for  public  or  private  debts." 
Mr.  George  Bancroft  asserted  in  the  course  of  the 
controversy  that  "our  Federal  Constitution  was  de- 
signed to  end  forever  the  emission  of  bills  of  credit  as 
legal  tender  in  payment  of  debts,  alike  by  the  in- 
dividual states  and  the  United  States."^" 

In  the  case  of  Hepburn  v.  Griswold,^^  the  Su- 
preme Court  held  that  bills  of  credit  could  not 
be  made  a  legal  tender  in  the  payment  of  private 
debts  contracted  before  the  enactment  of  the  law  pro- 
viding for  such  paper  currency,  but  this  opinion  was 
later  overruled  in  the  case  of  Knox  v.  Lee,^^  in  which 
the  Supreme  Court  by  a  majority  of- one  upheld  the 
issuance  of  legal  tender  notes  as  a  legitimate  war 
measure.  Still  later  the  Supreme  Court  went  fur- 
ther and  af&rmed  the  right  of  Congress  to  issue  notes 
not  only  as  a  war  measure  but  held  that  they  might  be 
issued  in  time  of  peace  as  a  result  of  the  general  and 
unlimited  power  of  Congress  to  borrow  money .^^ 

31.  Regulation  of  commerce. — Congress  is  given 
power  by  the  Constitution  (Art.  I.,  §  8,  cl.  3)  to 
regulate  commerce  with  foreign  nations  and  among 

20  Plea  for  Constitution,  p.  5. 

218  Wall.  603  (U.S.). 

22  12  Wall.  457  (TJ.  S.). 

zsjuilliard.  y.Greenman,  110  17.  S.  421,  Leading  Illustbatite  Oases. 
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the  several  states  and  with  the  Indian  tribes.^*  This 
provision  has  perhaps  been  the  source  of  authority 
for  a  greater  volume  of  important  federal  legislation 
than  any  other  single  clause  in  the  Constitution,  For 
the  first  one  hundred  years,  however,  the  power  which 
was  thus  conferred  was  rarely  employed  except  in  a 
negative  way-  to  prevent  the  states  from  interfering 
with  commerce.  The  first  important  act  of  Congress 
for  the  regulation  of  commerce  was  the  act  of  1887 
creating  the  Interstate  Commerce  Conmiission  and 
prescribing  certain  rules  in  accordance  with  which 
commerce  among  the  states  should  be  carried  on. 
Since  that  date  a  large  number  of  acts  have  been 
passed  and  there  is  a  considerable  demand  for  still 
further  legislation.  This  legislation  deals  with  such 
matters  as  quarantine  and  medical  inspection,  immi- 
gration, regulating  of  railroad  rates,  -adulterated 
foods,  drugs  and  drinks,  the  inspection  of  vessels 
carrying  passengers,  registration  of  vessels,  protec- 
tion of  seamen,  use  of  wireless  telegraphy  trusts,  in- 
spection of  slaughter  houses,  protection  of  migratory 
birds,  and  the  like. 

The  only  limitations  on  the  power  of  Congress  in 
respect  to  the  regulation  of  commerce  are  that  no 
duty  may  be  levied  on  goods  exported  from  any  state, 
that  no  preference  may  be  given  by  any  regulation 
of  commerce  to  the  ports  of  one  state  over  those  of 
another,  and  that  no  vessel  bound  to  or  from  one 
state  shall  be  obliged- to  enter,  clear  or  pay  duties  in 
another.  The  Supreme  Court  has  interpreted  com- 
merce to  mean  not  only  the  transportation  of  freight 

2*  See  for  further  treatment  the  subject,  Interstate  Commerce. 
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and  passengers  but  the  sending  of  telegraphic  and 
telephonic  messages.^^  In  short,  it  includes  not  only 
transportation  of  persons  and  commodities  of  what- 
soever character  but  intercourse  and  communication 
by  any  and  all  of  the  modern  devices  for  transmitting 
thought.  By  a  recent  act  of  Congress  the  transporta- 
tion of  oil  through  pipes  from  one  state  to  another  as 
well  as  the  business  of  express  aild  sleeping  car  com- 
panies have  been  brought  under  the  regulation  of 
the  federal  government  (act  of  1906). 

The  power  to  "regulate"  has  also  been  interpreted 
to  include  the  power  to  "prohibit"  commerce  en- 
tirely. Upon  this  interpretation  the  embargo  act  of 
1807  and  the  non-intercourse  act  of  1810  were  justi- 
fied and  so  was  the  act  of  March  2,  1893,  prohibiting 
the  transportation  of  lottery  tickets  from  one  state 
to  another.^*  In  pursuance  of  the  power  to  regulate 
interstate  commerce,  Congress  in  1890  passed  the  so- 
eaUed  Sherman  anti-trust  act  and  in  1903  the  Elkins 
act,  both  designed  to  prohibit  combinations  in  re- 
straint of  trade  among  the  states.  The  first  mentioned 
law  has  been  the  subject  of  numerous  important  deci- 
sions by  the  Supreme  Court,  beginning  with  the  case 
of  the  Trans-Missouri  Freight  Association,^''  which 
held  that  the  act  applied  to  combinations  among  the 
railroads  as  well  as  to  trusts  properly  speaking,  and 
ending  with  the  case  of  the  Standard  Oil  CcJ.  in  1911, 
which  held  that  it  prohibited  only  combinations  which 
were  in  "unreasonable  restraint  of  trade. "^*    It  was 

zsPensaeola  Telegraph  Co.  v.  W.  U.  Telegraph  Co.,  96  U.  S.  1.. 
2°  Constitutionality  sustained  in  Champion  -v.  Ames,  188  U.  S.  321. 

27  166  TJ.  S.  290. 

28  221  TT.  S.  1. 
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in  pursuance  of  this  power  that  the  Hepburn  railway 
act  was  passed  in  1906,  giving  the  Interstate  Com- 
merce Commission  power  to  determine  maximum 
railway  rates  and  prohibiting  railroads  from  trans- 
porting from  one  state  to  another  commodities  of 
their  own  production  or  of  which  they  are  the  own- 
ers.^® Under  this  authority  also  Congress  passed  the 
imported  pure  food  law  and  the  interstate  pure  food 
law,  both  designed  to  restrict  foreign  and  interstate 
commerce  in  unwholesome  and  adulterated  food  prod- 
ucts; and  the  meat  inspection  laws  of  1891  and  1906, 
providing  for  the  inspection  and  regulation  of  slaugh- 
ter houses  whose  products  are  intended  for  interstate 
commerce.  Finally,  it  was  in  pursuance  of  this 
authority  that  the  federal  employers'  liability  law 
o"f  1906,  the  railway  safety  appliance  act  of  1893,  the 
act  of  1907  limiting  the  hours  of  labor  employees  on 
interstate  trains  and  the  act  of  1898  providing  for 
the  arbitration  of  labor  disputes  between  interstate 
carriers  and  their  employees  were  passed.*" 

32.  Naturalization. — The  Constitution  (Art.  I., 
§8,  cl.  1)  authorizes  Congress  to  pass  a  "uniform 
rule  of  naturalization."  Thus  the  whole  matter  of 
granting  citizenship  to  aliens  is  vested  in  Congress. 
Before  1790,  when  the  first  naturalization  act  was 
passed,  the  several  states  enacted  laws  prescribing  the 
conditions  under  which  aliens  might  be  naturalized, 
thus  raising  the  question  as  to  the  validity  of  such 
statutes.    Hamilton  had  argued  that  the  power  of 

29  Constitutionality  sustained  in  United  States  v.  Delaware  and  Hudson 
Co.,  213  V.  S.  366. 

soPor  a  more  extended  discussion  see  subject,  Interstate  Commerce. 
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Congress  to  deal  with  the  subject  of  naturalization 
**  must  necessarily  be  exclusive  because  if  each  state 
had  power  to  prescribe  a  distinct  rule,  there,  could  not 
be  a  uniform  rule  as  required  by  the  Constitution."^^ 
In  1817  the  Supreme  Court  adopted  this  view,  hold- 
ing that  the  power  of  Congress  was  exclusive  and 
that  the  states  had  no  jurisdiction  over  the  subject 
of  naturalization.^^ 

The  power  to  naturalize  has  been  conferred  by 
Congress  on  the  courts.  By  the  act  of  June  29, 1906, 
these  courts  are :  The  United  States  Circuit  and  Dis- 
trict Courts,  the  Supreme  Court  of  the  District  of 
Columbia  and  all  state  and  territorial  courts  of  rec- 
ord having  a  seal,  a  clerk  and  a  jurisdiction  in  actions 
at  law  or  equity  in  which  the  amount  in  controversy 
is  unlimited.  Prior  to  1906,  inferior  courts  of  lim- 
ited jurisdiction  were  authorized  to  grant  certificates 
of  naturalization,  but  certain  abuses  resulting  there- 
from, especially  in  some  of  the  large  cities,  led  Con- 
gress to  deprive  them  of  this  authority.  Under  the 
existing  statutes  only  "white  persons"  and  "persons 
of  African  descent"  are  capable  of  being  naturalized, 
and  Chinese  persons  are  excluded  by  special  laws. 
As  interpreted,  the  law  excludes  Japanese,  Burmese 
and  Hawaiians,  since  they  are  neither  "white  per- 
sons" nor  "persons  of  African  descent."'^ 

Polygamists,  disbelievers  in,  or  opponents  of,  or- 
ganized government  or  advocates  of  the  assassination 
of  public  officers,  and  members  of  organizations  or 
bodies  teaching  such  doctrines  are  excluded  by  stat- 

31  The  Federalist,  No.  32.    See  subject,  Natukalization. 

32  Chirac  v.  Chirac,  2  Wheat.  259  (V.  S.). 

83  Van  Dyne,  Citizenship  of  the  United  States,  p.  57. 
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ute.  The  applicant  must  have  "behaved  as  a  person 
of  good  moral  character"  and  must  he  "attached  to 
the  principles  of  the  Constitution  and  well  disposed 
to  the  good  order  and  happiness  of  the  same."  **  At 
least  two  years  before  his  admission  the  applicant 
must  make  a  declaration  of  intention  to  become  a  citi- 
zen and  renounce  all  allegiance  to  any  foreign  prince 
or  state.  By  the  recent  act  of  1906  he  is  also  required 
to  be  able  to  read  and  speak  the  English  language.  A 
residence  in  the  United  States  of  five  years  is  required, 
except  that  one  year  suffices  for  aliens  who  have  served 
in  the  army  or  navy  and  have  been  honorably  dis- 
charged therefrom.  The  naturalization  of  a  father 
operates  to  naturalize  the  minor  children  if  they  are 
residing  within  the  United  States.*^  And  if  after 
making  his  declaration  of  intention  he  should  die 
before  being  naturalized,  his  widow  and  children 
shall  be  considered  as  citizens  upon  taking  the  oaths 
prescribed  by  law.  The  effect  of  natualization  is  to 
invest  the  alien  with  all  the  rights  of  a  natural  born 
citizen  except  that  he  is  not  eligible  to  the  office  of 
President  or  Vice  President  of  the  United  States, 
both  of  which  offices  are  restricted  by  the  Constitu- 
tion to  native  born  citizens.  In  regard  to  the  protec- 
tion of  its  citizens  it  is  now  the  policy  of  the  govern- 
ment of  the  United  States  to  make  no  distinction 
between  naturalized  and  native  born  citizens.  The 
common  practice  of  European  governments  of  refus- 
ing to  protect  their  naturalized  citizens  in  the  coun- 

34  For  the  judicial  interpretation  of  these  requirements,  see  the  Beport 
on  the  Subject  of  Citizenship,  Expatriation  and  Protection  Abroad,  59th 
Congress,  2d  Session,  H.  E.  Doc.  No.  326,  pp.  115-118. 

85  Boyd  V.  Nebraska,  143  TJ.  S.  135. 

149 


68  >  CONSTITUTIONAL  LAW 

tries  of  their  origin  is  not  followed  in  the  United 
States ;  a  naturalized  American  citizen  is  entitled  to 
the  same  protection  in  the  land  of  his  birth  as  he 
would  be  in  any  other  country  or  as  a  native  born 
citizen  traveling  abroad  would  be.*® 

33.  Bankruptcy. — Congress  is  authorized  by  the 
Constitution  (Art.  I.,  §8,  cl.  4)  to  pass  uniform 
bankruptcy  acts.  In  English  law  at  the  time  of  the 
formation  of  the  Constitution  a  distinction  between 
bankruptcy  and  insolvency  was  :^ecognized.  Bank- 
ruptcy was  a  term  applied  only  to  merchants  and 
traders  guilty  of  certain  fraudulent  acts,  whereas  in- 
solvency was  the  condition  of  a  debtor  whose  liabili- 
ties exceeded  his  assets.  Thus  while  any  one  could  be- 
come an  insolvent,  only  merchants  and  traders  could 
be  declared  bankrupt.  In  the  United  States,  how- 
ever, the  Supreme  Court  has  from  the  first  inter- 
preted the  terni  "bankruplcy"  to  be  practically  syn- 
onymous in  meaning  with  "insolvency."  A  bank- 
ruptcy act,  therefore,  is  a  law  by  which  a  debtor  may 
have  his  property  distributed  among  his  creditors 
and  himself  discharged,  from  further  legal  liability 
for  existing  contracts  and  obligations."*'^  Congress 
has  passed  bankruptcy  acts  on  four  different  occa- 
sions: 1800  (repealed  in  1803);  1841  (repealed  in 
1843);  in  1867  (repealed  in  1878);  and  in  1898  (stiQ 
in  force). 

The  present  law  distinguishes  between  voluntary 
and  involuntary  bankruptcy.  It  permits  any  debtor 
(except  a  corporation)  to  become  a  voluntary  bank- . 

88  Moore,  American  Diplomacy,  p.  192. 

37  For  further  discussion  of  this  subject,  see  subject,  Bankruptct. 
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rupt  by  filing  a  petition  in  tlie  United  States  District 
Court.  Any  person  except ,  a  corporation,  wage 
earner  or  farmer  may,  upon  the  petition  of  Ms  cred- 
itors, be  declared  an  involuntary  bankrupt  for  con- 
vejdng,  concealing  or  removing  his  property  with  in- 
tent to  defraud  his  creditors  and  for  certain  other 
acts  of  similar  character.  The  power  of  Congress  to 
enact  bankruptcy  laws  belongs  to  the  class  of  concur- 
rent powers  described  above,  the  Supreme  Court  hav- 
ing held  that  the  power  was  not  exclusively  vested 
in  Congress  but  might  be  exercised  by  the  states  also. 
However,  when  Congress  acts  its  legislation  suspends 
the  operation  of  existing  state  laws  on  the  subject, 
but  they  revive  upon  the  repeal  of  the  federal  statute.** 
Moreover,  a  state  bankruptcy  act  cannot  discharge 
a  debtor-  from  a  contract  entered  into  prior  to  the 
enactment  of  the  law,  for  that  would  be  a  violation  of 
the  provision  of  the  Federal  Constitution  forbidding 
the  states  from  passing  laws  impairing  the  obligation 
of  contracts.**  Finally,  the  Supreme  Court  has  laid 
down  the  principle  that  state  bankruptcy  laws  have 
no  extraterritorial  validity  and  they  cannot  have  the 
effect'of  discharging  a  foreign  debtor  unless  the  cred- 
itor has  made  himself  a  party  to  the  proceeding.*" 

34.  Power  to  coin  money. — Congress  is  author- 
ized *'to  coin  money  and  regulate  the  value  thereof 
and  of  foreign  coin"  (Art.  L,  §8,  cl.  5).  This 
power  is  undoubtedly  exclusive  in  Congress,  for  in 
another  clause  the  Constitution  expressly  prohibits 

38  Butler  V.  Goreley,  146  V.  S.  303. 

3!>  Sturges  T.  Crowninshield,  4  Wheat.  122   (IT.  S.) ;  Ogden  v.  Saunders, 
12  Wheat.  213  (U.  S.). 

40  Ogden  v.  Saunders,  12  Wheat.  213  (U.  S.). 
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the  states  from  coining  money  and  from  making  any- 
thing but  gold  and  sUver  coin  a  tender  in  payment 
of  debts.  The  purpose  of  these  several  provisions  is 
to  place  under  the  control  of  Congress  the  whole  mat- 
ter of  currency,  with  a  view  to  securing  uniformity 
throughout  the  Union.  To  regulate  the  value  of  for- 
eign coin  is  to  prescribe  the  rates  at  which  it  shall  be 
received  by  the  government ; '  in  practice  only  the 
value  of  gold  coin  has  been  thus  determined  since  it 
alone  is  considered  the  money  of  commerce.  From 
the  first  it  has  been  the  practice  of  the  government 
■  to  coin  free  any  and  all  gold  bullion  offered  by  its 
owners,  but  since  1873  it  has  not  followed  the  policy 
of  free  coinage  of  silver. 

Congress  is  also  authorized  *'to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  cur- 
rent coin  of  the  United  States."  Had  this  power  not 
been  expressly  granted  it  would  necessarily  have  be- 
longed to  Congress  as  an  incident  to  its  power  to 
borrow  money  and  regulate  coinage.*^  The  Supreme 
Court  has  also  held  that  Congress,  in  pursuance  of 
its  power  to  punish  offenses  against  the  law  of  na- 
tions, has  power  to  provide  for  the  punishment  of 
the  counterfeiting  in  the  United  States  of  the  coin 
and  securities  of  foreign  governments,*^  or  the  bring- 
ing into  the  United  States,  with  the  intent  to  pass  the 
same,  of  foreign  or  counterfeited  coin.  It  has  also 
been  held  that  the  power  of  Congress  to  provide  for 
the  punishinent  of  counterfeiting,  passing  or  uttering 
counterfeit  coins  is  not  exclusive  and  that  the  states 

*i  United  States  v.  Marigold,  9  How.  560  (U.  S.). 
42  United  States  v.  Arjona,  120  U?  S.  479. 
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may  also  exercise  the  power  concurrently  with  Con- 
gress.** In  the  exercise  of  its  power  Congress  has 
passed  acts  providing  for  the  punishment  of  counter- 
feiting, passing  or  uttering  the  coin  of  the  country, 
treasury  notes,  national  bank  notes,  gold  and  silver 
certificates,  United  States  bonds,  internal  revenue 
and  postage  stamps,  postal  money  orders,  custom 
house  certificates  and  the  securities  of  foreign  gov- 
ernments.** 

35.  "Weights  and  measures. — Congress  is  also 
empowered  (Art.  I.,  §  8,  cl.  5)  to  fix  the  standard  of 
weights  and  measures  with  a  view  to  securing  uni- 
formity among  the  states,  the  desirability  of  which 
was  dwelt  upon  by  President  "Washington  in  his  mes- 
sage to  the  first  Congress  and  in  several  reports  sub- 
sequently made  on  the  subject,  notably  one  by  the 
Secretary  of  State  in  1821.  But  Congress  has  never 
legislated  on  the  subject  further  than  to  legalize  the 
metric  system,  thus  permitting  its  use  by  the  states 
but  not  making  it  obligatory ;  to  furnish  the  states 
with  standards ;  and  to  establish  a  bureau  of  stand- 
ards in  the  Department  of  Commerce  and  Labor. 
The  universal  use  throughout  the  IJnited  States  of 
the  old  English  standards  has  made  federal  legisla- 
tion unnecessary.  Should  Congress  see  fit,  however, 
to  deal  with  the  subject,  the  effect  would  be  to  sus- 
pend the  operation  of  any  existing  state  laws  on  the 
subject,  as  is  the  case  with  the  national  bankruptcy 
act. 


43  Tox  V.  Ohio,  5  How.  410  (XT.  S.),  and  United  States  v.  Marigold,  9  How. 
560  (U.  S.). 

"Federal  Penal  Code  of  1910,  §§147-178. 
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36.  Post  ofl&ces  and  post  roads. — The  power  is 
also  given  to  Congress  (Art.  I.,  §8,  cl.  7)  "to' estab- 
lish post  offices  and  post  roads."  In  the  early  his- 
tory of  the  country  some  of  the  strict  construction- 
ists maintained  that  the  power  of  Congress  in  respect 
to  the  postal  service  was  limited  simply  to  the  desig- 
nation of  the  roads  over  which  the  mails  should  be 
transported  and  the  offices  at  which  they  should  be 
received  and  distributed,  and  that  it  did  not,  there- 
fore, include  the  power  to  transport  the  mails  or  to 
establish  and  operate  the  various  agencies  such  as 
are  now  regarded  as  an  essential  part  of  the  postal 
system.*®  But  this  narrow  view  of  the  power  of 
Congress  was  not  adopted.  The  power  to  establish 
post  offices  and  post  roads  includes  everything  es- 
sential to  a  complete  postal  system  as  well  as  the 
power  to  protect  it  by  penal  legislation,  and  what- 
ever place  at  which  postal  matter  is  officially  kept 
is  a  post  office  even  though  it  is  nothing  more  than 
a  desk  or  a  trunk  or  a  box.*®  The  activities  of  the 
postal  service  have  been  multiplied  and  extended 
until,  as  a  recent  Postmaster  General  has  observed, 
the  postal  establishment  has  become  the  greatest 
business  concern  in  the  world,  employing  more  men, 
expending  more  money  and  affecting  more  interests 
"than  any  other  hiunan  organization,  public  or 
private,  governmental  or  corporate."  They  now 
embrace  not  merely  the  erection  of  post  office  build- 
ings, the  transportation  of  the  mails  and  the  delivery 


*5Kent,  Commentaries,  vol.  I,  p.  268;  Story,  Commentaries,  §§1128-1150. 
<e  Cooley,  Principles  of  Constitutional  Law,  p.  95 ;  United  States  v.  Mar- 
selis,  2  Blatch.  108  (U.  S.). 
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of  the  same  at  the  post  offices,  but  free  delivery  at 
residences  in  all  towns  and  cities  containing  a  popu- 
lation of  not  less  than  10,000  inhabitants,  delivery  at 
country  residences  on  more  than  40,000  rural  routes, 
the  registration  and  insurance  of  valuable  letters  and 
parcels,  the  sale  and  transportation  of  money  orders, 
the  receiving  of  deposits  of  money  and  the  payment 
of  interest  on  the  same,  the  granting  of  subsidies  to 
certain  steamship  companies  for  carrying  the  mails 
and,  by  a  very  recent  act,  the  transportation  of  par- 
cels not  exceeding  eleven  pounds  in  weight.  In  pur- 
suance of  the  power  to  regulate  commerce  and  estab- 
lish post  offices  and  post  roads,  it  has  been  held  that 
Congress  may  construct,  or  authorize  private  indi- 
viduals to  construct,  railroads  across  the  continent. ^'^ 
The  power  of  Congress  to  determine  what  matter 
may  be  transported  through  the  mails  and  what  may 
be  excluded  is  now  well  established.  Thus  Congress 
has  enacted  that  lottery  tickets  shall  not  be  admitted 
to  the  mails  and  the  exclusion  has  been  sustained  by 
the  Supreme  Court  as  a  valid  exercise  of  legislative 
power.**  Likewise  it  has  forbidden  the  sending 
through  the  mails  of  obscene  literature,  prints  or  pic- 
tures, and  of  course  many  objects  which  by  their 
nature  are  unsuited  for  transportation  through  postal 
channels.  In  the  same  way  Congress  has  forbidden 
the  use  of  the  mails  for  fraudulent  purposes  and 
has  authorized  the  Postmaster  Greneral  to  refuse  to 
deliver  such  mails  to.  persons  to  whom  it  may  be 


<7  California  v.  Central  Pacific  E.  E.  Co.,  127  TJ.  S.  1. 
48  Ex  parte  Jackson,  96  U.  S.  727;  in  re  Eapier,  143  U.  S.  110,  Leading 
Illustrative  Cases. 
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addressed.  It  is  now  definitely  settled  that  the  United 
States  government  has  a  monopoly  of  the  postal  ser\'^- 
ice  and  that  the  states  may  not  operate  a  postal  serv- 
ice in  competition  with  that  of  the  federal  govern- 
ment nor  may  an  individual  send  by  private  express 
letters  or  packets  containing  newspapers  or  pam- 
phlets.*' 

37.  Copyrights  and  patents. — Congress  is  also 
authorized  (Art.  I.,  §8,  el.  8)  "to  promote  the 
progress  of  science  and  useful  arts-,  by  securing  for 
limited  terms  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries." 
This  power  was  first  exercised  by  Congress  in  1790. 
The  copyright  term  was  first  fixed  at  fourteen 
years,  but  by  the  act  of  1831  it  was  extended  to 
twenty-eight  years,  with  the  privilege  of  renewal 
for  twenty-eight  years  longer  by  the  author,  widow, 
widower,  children  or  next  of  kin.  Books,  periodicals, 
newspapers,  lectures,  dramatic  and  musical  com- 
positions, maps,  works  of  art,  drawings,  photo- 
graphs and  prints  are  some  of  the  objects  that 
may  be  copyrighted.  The  copyright  secures  to 
the  author  the  exclusive  right  to  print,  publish,  trans- 
late and  sell  the  same.  The  law  as  amended  in  1891 
permits  foreign  authors  to  secure  a  copyright  in  the 
United  States  when  the  government  of  the  country  of 
which  they  are  citizens  grants  the  benefit  of  copyright 
to  citizens  of  the  United  States  on  substantially  the 
same  basis  as  to  its  own  citizens.  In  the  case  of  for- 
eign books  printed  in  the  English  language,  how- 
ever, the  type  must  be  set  in  the  United  States.    A 

*9  i'ederal  Penal  Code  of  1910,  §§  180-184. 
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copyright  is  assignable  provided  the  assignment  is 
recorded  in  the  office  of  the  Librarian  of  Congress. 

The  law  in  relation  to  patents  secures  to  inventors  ■ 
for  a  term  of  seventeen  years  the  exclusive  right  to 
manufacture  and  sell  their  inventions.  Patents  are 
granted  for  any  new  and  useful  art,  machine,  manu- 
facture or  composition  of  matter,  or  any  new  and  use- 
ful improvement  thereof,  or  any  new  or  original 
design.  But  the  granting  of  a  patent  does  not  give 
the  patentee  authority  to  exercise  his  right  in  a  state 
in  violation  of  the  laws  enacted  in  such  state  in  pur- 
suance of  its  police  power.^"  The  law  contains  pro- 
visions for  the  punishment  of  the  infringement  of 
patents,  allowing  the  inventor  to  sue  for  damages  or 
the  remedy  of  injunction  to  restrain  the  infringer 
from  manufacturing  and  selling  the  article.  Patents 
like  copyrights  are  assignable  provided  the  assign- 
ment is  recorded  in  the  patent  office.  An  act  of  Con- 
gress authorizing  the  registration  of  trade-marks  in 
the  patent  office,  and  the  securing  to  their  owners  the 
exclusive  use  thereof  was  held  to  be  unconstitutional 
by  the  Supreme  Court  "on  the  ground  that  a  trade- 
mark was  not  necessarily  an  inventioh  or  discovery, 
and  since  the  act  was  not  restricted  to  trade-marks 
for  use  in  interstate  or  foreign  commerce,  the  act 
could  not  be  sustained  under  the  commerce  clause  of 
the  Constitution.^'  Congress  thereupon  amended  the 
law  so  as  to  restrict  its  application  to  trade-marks 
used  in  foreign  and  interstate  commerce  and  these 
only  are  protected  by  the  federal  government. 

BO  Patterson  v.  Kentucky,  97  IT.  S.  501. 

51  Trade  Mark  Cases,  100  U.  S.  82.     See  subjects,  Copykights,  Trade 

Masks,  Patents. 
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38.  Punishment  of  crime. — The  power  of  Con- 
gress to  provide  for  the  punishment  of  crime  is 
derived  from  two  sources:  first,  it  results  from  its 
power  to  punish  violations  of  its  own  laws;  and 
second,  it  results  from  express  grant.  Under  the  first 
head  may  be  mentioned  legislation  for  the  punish- 
ment of  sedition  and  other  crimes  against  the  exist- 
ence of  the  government,  legislation  for  the  punish- 
nient  of  offenses  against  the  operations  of  the  gov- 
ernment, offenses  committed  by  federal  officials  and 
employees,  offenses  committed  in  the  territories 
and  within  the  admiralty  and  maritime  jurisdiction, 
offenses  in  connection  with  the  administration  of  jus- 
tice, and  offenses  against  the  operation  of  the  postal 
servi'ce  and  offenses  against  interstate  and  foreign 
commerce  and  offenses  against  the  revenue  laws.  In 
addition  to  the  implied  power  of  Congress  in  respect 
to  crime,  it  is  expressly  authorized  to  provide  for  the 
punishment  of  treason,  subject  to  the  limitation  that 
no  attainder  of  treason  shall  work  corruption  of  blood 
or  forfeiture  except  during  the  life  of  the  person 
attainted;®^  to  punish  counterfeiting  (already  de- 
scribed), to  punish  offenses  in  violation  of  the  thir- 
_teenth,  fourteenth  and  fifteenth  amendments,^*  and 
to  punish  the  offense  of  piracy,  crimes  committed 
on  the  high  seas  and  offenses  against  the  law  of 
nations.®* 


BzBigelow  V.  rorrest,  9  Wall.  339  (TT.  S.). 

B3  See  Part  III,  Citizenship,  Civil  Eights,  SurPKAGB  and  Due  Process 
OF  Law. 

54  The  criminal  laws  of  the  United  States  have  been  codified,  revised  and 
amended  in  pursuance  of  the  act  of  March  4,  1909,  and  are  here  cited  as 
the  Federal  Criminal  Code  of  1910. 
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The  power  of  Congress  to  provide  for  the 
punishment  of  the  three  last  mentioned  classes  of 
offenses,  although  expressly  granted  by  the  Consti- 
tution, might  ta  the  absence  of  express  grant  be  im- 
plied from  the  admiralty  and  maritime  jurisdiction 
or  even  from  the  general  power  of  the  governmept  of 
the  United  States  m  respect  to  its  control  over  for- 
eign affairs.  At  the  time  of  the  formation  of  the 
Constitution,  piracy  had  a  well  defined  meaning  at 
international  law.  Nevertheless  Congress  was  em- 
powered not  only  to  "punish"  but  to  "define" 
piracy.  It  may  therefore  enlarge  the  definition  so 
as  to  include  within  the  term  other  crimes  than  rob- 
bery or  forcible  depredation  on  the  high  seas,  animo 
furandi  (intent  to  steal),  which  is  all  that  piracy 
means  according  to  international  law.^®  And  this  it 
has  done.  Thus  it  has  enacted  that  the  act  of  confin- 
ing or  detaining  slaves  on  board  a  vessel,  or  the  seiz- 
ing of  slaves  on  foreign  shores  is  piracy,'®  though  it 
is  not  such  by  the  law  of  nations.  Piracy  as  thus  de- 
fiiied  by  act  of  Congress  and  also  piracy  as  defined 
by  the  law  of  nations  is  punishable  by  life  imprison- 
ment, though  priar  to  1897  the  latter  was-punishable 
by  death.^'^  In  the  case  of  piracy  as  defined  by  munic- 
ipal law  the  jurisdiction  of  the  United  States  applies 
only  to  American  citizens  or  to  aliens  committing  the 
offense  on  American  vessels,  and  so  as  to  robbery 


08  Kent,  Commentaries,  vol.  I,  p.  183;  United  States  v.  Smith,  5 
Wheat.  153  (TJ.  S.).  The  Supreme  Court  has  decided  that  the  Great  Lakes  are 
"high  seas"  in  the  sense  of  a  statute  providing  for  the  punishment  of  mur- 
der on  the  high  seas.    United  States  v.  Bodgers,  150  U.  S.  249.  ' 

B8  Federal  Criminal  Code  of  1910,  §§  246,  247. 

S7  Same,  note  to  §  290. 
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committed  on  the  high  seas  by  an  alien  on  a  foreign 
ship.^* 

In  pursuance  of  its  power  to  provide  for  the  pun- 
ishment of  other  crimes  than  piracy  on  the  high  seas.. 
Congress  has  enacted  laws  providing  for  the  punish- 
ment of  such  offenses  as  maltreatment  of  crews, 
mutiny,  and  inciting  to  mutiny,  abandonment  of 
marines  in  foreign  ports,  plundering  vessels  in  dis- 
tress, destroying  vessels  at  sea,  arming  vessels  to 
cruise  against  citizens  of  the  United  States,  piracy 
under  cover  of  a  foreign  commission,  confederat- 
ing with  pirates,  etc.®*  In  pursuance  of  its  power 
to  provide  for  the  ptmishment  of  offenses  against 
the  law  of  nations,  Congress  has  enacted  an  elabo- 
rate act  to  protect  the  neutrality  of  the  United 
States  in  case  of  war  between  friendly  powers.  This 
act  forbids,  subject  to  heavy  penalties,  the  accept- 
ance within  the  United  States,  by  American  citi- 
zens, of  commissions  to  serve  against  a  friendly 
power,  enlisting  in  foreign  military  or  naval  serv- 
ice,®" the  fitting  out  or  arming  of  vessels  to  be 
employed  against'  a  friendly  power,  the  organizing 
of  a  military  expedition  to  be  carried  on  against  any 
power  with  which  the  United  States  is  at  peace,  etc.*^ 
Provision  for  the  punishment  of  the  counterfeiting 
or  circulating  in  the  United  States  of  the  coin  and 
securities  of  foreign  govermnents  is  also  an  example 


08  Jones  V.  Tlnited  States,  137  TJ.  S.  202. 
B9  Federal  Criminal  Code,  §§  290-310. 

80  These  provisions  apply  only  when  the  offense  is  committed  wxthin  the 
territory  6t  the  United  States  and  not  to  those  who  go  abroad  without  intent 
to  enlist.     TJnited  States  v.  Kazinski,   2  Sprague  7   (U.  S.). 

81  Federal  Criminal  Code,  §§  9-18. 
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of  the  exercise  by  Congress  of  its  power  to  punish 
offenses  against  the  law  of  nations.*^ 

.39.  War  powers  of  Congress. — The  Constitution 
(Art.  I.,  §10,  cl.  3)  entrusts  the  entire  war  power 
to  the  general  government,  and  expressly  forbids  the 
states  from  keeping  troops  or  ships  of  war  in  time  of 
peace,  or  from  engaging  in  war  unless  actually  in- 
vaded or  in  imminent  danger.  The  war  power  of  the 
nation  is  divided  by  the  Constitution  between  the 
executive  and  Congress.  To  the  President  is  con- 
fided the  supreme  command  of  the  army,  the  navy 
and  the  militia  when  it  is  called  into  the  service  of 
the  United  States;  upon  Congress  is  conferred  the 
power:  (1)  to  declare  war;  (2)  to  grant  letters  of 
marque  and  reprisal;  (3)  to  raise  and  support 
armies,  but  no  appropriation  of  money  for  that  pur- 
pose shall  be  for  a  longer  term  than  two  years ;  (4) 
to  provide  and  maintain  a  navy;  (5)  to  make  rules 
for  the  government  and  regulation  of  the  land  and 
naval  forces;  (6)  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions;  (7)  to  provide 
for  organizing,  arming  and  disciplining  the  mUitia 
and  for  governing  such  part  of  it  as  may  be  em- 
ployed in  the  service  of  the  United  States,  reserving 
to  the  states  respectively  the  appointment  of  the 
officers  and  the  authority  of  training  the  militia  ac- 
cording to  the  discipline  prescribed  by  Congress ;  (8) 
and  to  make  rules  concerning  captures  on  land  and 
water. 
To  Congress  alone  belongs  the  power  to  declare 

8a  United  States  v.  Arjona,  120  V.  S.  479. 
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war,  but  war  may  in  fact  exist  without  a  declaration, 
for  the  Supreme  Court  recognizes  the  distinction  be- 
tween war  in  a  material  sense  and  war  in  a  legal 
sense,  between  a  condition  of  insurgency  and  a  con- 
dition of  belligerency/*  Civil  war  may  also  exist 
without  a  declaration;-  indeed,  says  the  Supreme 
Court,  "A  civil  war  is  never  solemnly  declared;  it 
becomes  such  by  its  accidents — ^the  number,  power 
and  organization  of  the  persons  who  originate  and 
carry  it  on.  As  a  civil  war  is  never  publicly  pro- 
claimed, &o  nomine  (under  that  name),  against  in- 
surgents, its  actual  existence  is  a  fact  in  our  domestic 
history  which  the  court  is  bound  to  notice  and  to 
know.  The  true  test  of  its  existence  as  found  in  the 
writing  of  the  sages  of  the  common  law  may  be  thus 
summarily  stated:  'When  the  regular  course  of  jus- 
tice is  interrupted  by  revolt,  rebellion  or  insurrection, 
so  that  the  courts  of  justice  cannot  be  kept  open,  civil 
war  exists  and;  hostilities  may  be  prosecuted  on  the 
same  footing  as  if  those  opposing  the  government 
were  foreign  enemies  invadingthe  land.'  ''**  In  such 
a  case  it  belongs  to  the  President  to  recognize  the 
existence  of  war  as  a  fact  and  to  take  steps  to  meet 
it,  as  for  example  by  establishing  a  blockade.  In  the 
case  of  foreign  war,  however,  a  declaration  of  war 
by  Congress  is  necessary,  though  the  war  may  in  fact 
exist  before  a  formal  declaration  is  made.  Thus  the 
Mexican  war  and  the  war  with  Spain,  both  began  an- 
terior to  the  declaration  of  Congress  and  in  the  lat- 


68  The  Three  Friends,  166  U.  S.  1 ;  Wilson,  Insurgency  and  Belligerency, 
American  Journal  of  International  Law,  vol.  I,  pp.  46  and  foUovring. 
8*  The  Prize  Cases,  2  Black  665  (U.  S.). 
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ter  case  the  declaration  was  made  retroactive  so  as 
to  cover  tlie  period  of  war  prior  thereto.*® 

The  power  to  grant  letters  of  marque  and  reprisal 
might  he  inferred  from  the  power  to  declare  and 
prosecute  war,  hut  it  is  nevertheless  expressly  con- 
ferred on  Congress,  since  such  letters  have  some- 
times heen  employed  as  a  means  of  obtaining  redress 
for  national  injuries  without  resorting  to  war,  A 
letter  of  marque  and  reprisal  is  a  commission  issued 
by  a  belligerent  to  a  private  individual  authorizing 
him  to  prey  upon  the  commerce  of  the  enemy.  The 
bearer  of  such  a  commission  is  called  a  "privateer" 
and  the  service  in  which  he  engages  is  known  as  "pri- 
vateering." The  Declaration  of  Paris  of  1856  pro- 
hibited this  method  of  warfare,  and  while  the  gov- 
ernment of  the  United  States  never  formally  became 
a  party  to  the  declaration,  it  has  nevertheless  observed 
the  rule  in  fact.  It  was  again  forbidden  by  a  con- 
vention of  the  second  Hague  Conference  of  1907,  to 
which  practically  all  the  governments  of  the  world 
have  become  parties.  While  the  President  is  by  the 
Constitution  made  the  commander-in-chief  of  the 
army,  the  power  to  create,  equip  and  organize  the 
army  belongs  exclusively  to  Congress.  The  only  limi- 
tation imposed  on  its  authority  in  this  connection  is 
that  no  appropriation  for  that  purpose  shall  be  made 
for  a  longer  term  than  two  years.  The  purpose  of 
this  restriction  is  to  render  it  impossible  for  the 
President  to  keep  up  a  standing  army  when  in  the 


80  The  Paquete  Habana,  175  U.  S.  677.  One  of  the  Conventions  of 
the  second  Hague  Conference  of  1907  imposes  on  belligerents  the  obliga- 
tion of  making  a  formal  declaration  before  beginning  hostilities. 
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judgment  of  Congress  it  is  not  needed.  By  thus  lim- 
iting the  appropriations  it  enables  Congress  to  keep 
the  army  under  its  control.^®  There  being  no  such 
fear  that  the  navy  might  be  improperly  used  by  the 
President  against  the  liberties  of  the  people,  the 
power  of  Congress  to  maintain  a  navy  was  not  sub- 
jected to  the  above  mentioned  restriction.. 

In  the  United  States,  the  army  is  recruited  by  vol- 
untary enlistment  and  not  by  conscription,  as  is  the 
practice  in  Europe ;  nevertheless,  all  persons  capable 
of  performing  military  duty  may  be  compelled  to  do_ 
so  by  law,  as  was  in  fact  done  by  the  Draft  Act  during 
the  Civil  War. 

The  power  of  Congress  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and  naval  forces 
is  necessarily  implied  in  the  power  to  maintain  armies 
and  to  wage  war,  but  it  is  nevertheless  expressly 
granted  by  the  Constitution.  In  pursuance  of  this 
authority  Congress  has  enacted  Articles  of  "War  for 
the  government  of  the  army  and  navy.  They  pre- 
scribe the  obliga,tions  and  duties  of  the  enlisted  men, 
their  relations  to  the  government  and  to  their 
superior  officers ;  they  prescribe  a  list  of  prohibited 
offenses,  provide  methods  of  trial,  penalties  and 
modes  of  .punishment,  rules  of  discipline,  etc.  En^ 
listed  men  who  violate  the  military  laws  are  tried  not 
by  ordinary  civil  courts  but  by  military  tribunals 
termed  "courts-martial,"  composed  entirely  of  mili- 
tary men  and  presided  over  by  military  officers.  The 
trial  is  not  upon  indictment,  for  the  fifth  amendment, 
which  guarantees  presentment  by  a  grand  jury  in 

•«  Stoiy,  Constitution,  i  1188. 
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criminal  cases,  expressly  excepts  cases  arising  in  the 
land  or  naval  forces  or  in  the  militia  when  actually 
in  the  service  of  the  United  States,  Likewise  trial 
by  jury  is  not  a  constitutional  necessity.  The  verdict 
of  a  court-martial,  except  when  a  question  of  juris- 
diction is  raised,  is  not  reviewable  by  the  civil  courts; 
It  belongs  to  the  President  alone  to  review  the  find- 
ings of  a  court-martial  and  to  approve  or  disapprove 
the  same,  and  in  exercising  this  power  he  must  do 
so  personally  and  not  through  a  subordinate.®'^  Some- 
times certain  offenses  under  the  military  law  are  at 
the  same  time  offenses  against  the  local  civil  law,  in 
which  cases  the  offender  may  be  punished  by  either 
or  both  the  military  and  civil  authority."*  Thus 
there  is  an  opportunity  here  for  conflicts  between 
the  military  and  civil  authorities,  but  Congress  has 
removed  the  danger  by  providing  that  the  authority 
of  the  civil  courts  shall  have  precedence  in  such  cases. 
In  time  of  actual  war,  however,  and  especially  on  the 
theater  of  hostilities,  the  military  courts  have  exclu- 
sive jurisdiction  over  all  persons  in  the  enlisted 
forces. 

40.  The  militia. — As  defined  by  Congress  the 
militia,  consists  of  all  able-bodied  male  citizens  be- 
tween the  ages  of  eighteen  and  forty-five  years.  At 
the  beginning  of  1912  the  strength  of  the  organized 
militia  known  as  the  national  guard  was  117,988 
officers  and  men.®®  This  of  course  does  not  embrace 
that  portion  of  the  land  militia  which  is  unorganized 


87  Eunkle  v.  United  States,  122  TJ.  S.  543. 

es  Coleman  v.  Tennessee,  97  U.  S.  509. 

e»  Eeport  of  the  Secretary  of  War  for  1912,  p.  20. 
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nor  the  naval  militia,  whicli  aggregates  some  6,000 
men.  The  militia  are  state  forces;  it  is  organized 
and  controlled  by  the  states  and  is  under  the  com- 
mand of  the  governors  of  the  states.  It  does,  not 
become  a  part  of  the  national  forces  nor  subject  to 
the  command  of  the  President  until  it  has  been  called 
into  the  service  of  the  United  States.  Then  it  comes 
under  the  complete  control  of  the  federal  authority 
and  is  subject  to  the  Articles  of  War  the  same  as  the 
regular  forces. 

Congress  is  authorizeid  to  provide  for  calKng 
forth  the  militia  for  three  purposes  only:  to  exe- 
cute the  laws  of  the  Union,  to  suppress  insur- 
rections and  to  repel  invasions.  By  the  act  of  1795, 
still  in  force.  Congress  prescribed  the  conditions 
under  which  the  militia  might  be  called  into  the  serv- 
ice of  the  United  States.  It  authorizes  the  President 
to  make  the  call  in  certain  contingencies,  and  the 
Supreme  Court  has  laid  down  the  principle  that  he 
is  the  sole  judge  of  the  existence  of  the  facts  upon 
whi<3h  he  is  authorized  to  act.'"'  In  the  exercise  of 
his  power  the  President  may  issue  his  call  to  the 
governors  of  the  states  or  address  it  directly  to  the 
commanding  officers  of  the  militia.''^  The  jnilitia 
has  in  fact  been  called  out  by  the  President  on  thr.ee 
occasions  since  the  adoption  of  the  Constitution:  in 
1794,  to  suppress  the  so-called  whisky  insurrection 
in  Pennsylvania ;  in  1812,  to  repel  the  British  inva- 
sion, and  during  the  Civil  War,  to  suppress  the  insur- 
rection.   During  the  war  with  Spain,  in  1898,  the  call 

70  Martin  v.  Mott,  12  Wheat.  19  (V.  S.),  Leading  Illustrative  Cases. 
Ti  Houston  V.  Moore,  5  Wheat.  1  (IT.  S.). 

166 


THE  POWERS  OF  CONGRESS  85 

was  for  volunteers  rather  than  for  the  militia ;  never- 
theless, many  of  those  who  responded  were  members 
of  the  organized  militia. 

It  is  to  be  noted  that  the  piu-poses  for  which  the 
militia  may  be  called  into  the  service  of  the  United 
States  are  particularly  specified  in  the  Constitution. 
The  better  opinion  is  that  it  cannot  be  employed  for 
any  other  purposes  than  those  specified.  The  ques- 
tion as  to  whether  the  President  has  authority  to  send 
the  militia  into  a  foreign  country  has  never  been 
decided  by  the  Supreme  Court.  The  Attorney  Gren- 
eral,  in  an  opinion  given  to  the  Secretary  of  War, 
under  date  of  February  17,  1912,'^^  in  answer  to  an 
inquiry  as  to  whether  the  militia  could  be  called  out 
and  sent  into  a  foreign  country  with  the  regular 
army  as  a  part  of  an  army  of  occupation,  replied  in 
the  negative.  He  admitted,  however,  that  if  the  mili- 
tia were  called  out  to  repel  invasion  it  would  not  be 
necessary  to  discontinue  their  use  at  the  boundary 
line,  but  might,  within  certain  limits,  pursue  and  cap- 
ture the  invading  force  even  beyond  that  line.  But 
the  power  to  use  the  militia  to  execute  the  laws  has 
reference  only  to  the  execution  of  the  laws  of  the 
United  States  or  places  subject  to  its  jurisdiction,  for 
the  laws  can  have  no  extraterritorial  force.  Never- 
theless, the  act  of  January  21,  1903,  as  amended  by 
the  act  of  May  27,  1908,  empowers  the  President, 
whenever  he  calls  out  the  militia,  to  specify  in  his 
call  the  period  for  which  such  service  is  required, 
and  the  militia  so  called  forth  shall  continue  to  serve 
during  the  term  so  specified  either  within  or  without 

72  Congressional  Eecord,  January  28,  1913,  pp.  2199-2200. 
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the  territory  of  the  United  States,  unless  sooner 
relieved  by  order  of  the  President.  The  constitution- 
ality of  the  provision  is  open  to  doubt. 

41.  Military  government  and  martial  law. — The 
right  of  the  President  to  govern  through  the  military 
arm  occupied  foreign  territory  as  well  as  conquered 
domestic  territory  which  has  been  in  a  state  of  insur- 
rection has  been  so  often  exercised  that  it  may  now 
be  considered  beyond  the  domain  of  constitutional 
controversy.  The  limitations  on  the  right  of  a  mili- 
tary occupant  are  only  such  as  are  recognized  by 
international  law.''^  Lately  the  conditions  constitut- 
ing effectual  military  occupation  as  weU  as  the  rights 
and  obligations  of  military  occupants  have  been  care- 
fully defined  by  one  of  the  conventions  of  the  second 
Hague  Conference  (1907).'^*  Ordiaarily,  when  for- 
eign territory  is  occupied  by  the  military  forces,  the 
President  takes  possession  and  governs  it  through 
the  military  arm  until  Congress  acts  and  provides 
what  system  of  government  shall  be  established.  This 
was  the  procedure  in  the  case  of  Florida,  Louisiana, 
California  and  Alaska — territories  acquired  by  treaty 
— and  it  was  the  procedure  in  the  case  of  Porto  Rico 
and  the  Philippines,  acquired  first  by  conquest,  later 
sanctioned  by  treaty. 

The  President  may  displace  the  local  civil  author- 
ities or  make  use  of  them  to  such  extent  as  he  deems 
expedient.    He  may  retain  the  local  courts  for  the 


73  N.  O.  V.  N.  T.  MaU  S.  S.  Co.,  20  Wall.  387  (IT.  S.). 

74  Convention  regarding  the  Laws  and  Customs  of  Land  Warfare.    Scott  'b 
Texts  of  the  Two  Hague  Conferences,  pp.  225-229. 
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trial  of  ordinary  civil  and  criminal  eases,  or  estab- 
lish special  military  tribunals  in  their  place, 
as  he  may  deem  expedient.  The  private  law  of  the 
occupied  territory  remains  imdisturbed  until  super- 
seded by  the  positive  legislation  of  the  conqueror," 
Only  the  public  law  is  changed  without  congressional 
action.  In  the  case  of  Louisiana  and  Florida,  the 
President  was  expressly  authorized  by  act  of  Con- 
gress to  take  possession  of  the  territory  and  govern 
it  in  such  manner  as  he  might  deem  proper,  and 
in  the  case  of  Porto  Rico-  and  the  Philippines 
he  did  so  without  the  authorization  of  Congress,  but 
in  pursuance  of  his  power  as  commander-in-chief  of 
the  army.  After  a  period  of  government  under  the 
direction  of  the  President,  Congress  by  legislation 
prescribed  a  form  of  military  government  for  the 
territories,  which  was  ultimately  displaced  by  civil 
government.  Not  only  occupied  foreign  territory  but 
domestic  territory  which  has  been  in  a  state  of  insur- 
rection may  be  the  object  of  military  government. 
Thus  the  territory  of  the  Southern  states  that  came 
under  the  occupation  of  the  military  forces  of  the 
United  States  during  the  Civil  "War  was  held  and  gov- 
erned by  the  President  through  the  military  arm,  at 
first  without  the  authority  of  Congress  and  later, 
when  the  Reconstruction  acts  had  been  passed,  in 
pursuance  of  its  authority.'^®  These  acts  were  based 
on  the  theory  that  the  government  of  conquered  do- 
mestic territory  belonged  of  right  only  to  Congress, 

75  American  Insurance  Co.  v.  Canter,  1  Pet.  511  (U.  S.). 

ife  Dunning,  Essays  on  the  Civil  War  and  Beeonstruetion,  pp.  131-135. 
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mainly  as  a  result  of  the  right  and  duty  of  the  United 
States  to  guarantee  a  republican  form  of  government 
to  the  states.''^ 

Military  government  may  or  may  not  include  the 
substitution  of  martial  law — ^that  is,  the  wiU  of  the 
military  commander — in  the  place  of  the  law  of  the 
land.  Martial  law  is  simply  military  authority  exer- 
cised in  accordance  with  the  laws  and  usages  of  war ; 
it  is  the  law  of  necessity  in  the  presence  of  war  J®  It 
may  be  applied  either  in  domestic  or  foreign  terri- 
tory occupied  by  the  military  forces.  It  involves  the 
suspension  of  certain  constitutional  guarantees  in  the 
interest  of  individual  liberty,  such  as  the  suspension 
of  the  writ  of  habeas  corpus,  and  the  displacement  of 
the  civil  tribunals  and  the  trial  of  civil  offenders  by 
military  tribunals,  called  "military  commissions," 
composed  of  officers  and  enlisted  men  in  the  army.''® 

As  to  what  authority,  whether  the  President  or 
Congress,  is  empowered  to  suspend  these  constitu- 
tional guarantees,  there  has  been  more  or  less  con- 
troversy. The  Constitution  declares  that  the  writ  of 
habeas  corpus  shall  not  be  suspended  unless  when  in 
eases  of  rebellion  or  invasion  the  public  safety  may 
require  it,  and  as  this  provision  was  placed  in  the 
clause  of  the  Constitution  which  contains  an  enumera- 
tion of  the  powers  of  Congress,  it  was  at  first  assumed 
that  the  power  to  suspend  the  writ  belonged  to  that 
body  alone.*"  When,  therefore.  President  Lincoln  sus- 
pended the  writ  during  the  Civil  War,  his  action  was 

TT  Texas  v.  White,  7  Wall,  700  (V.  S.). 

'8  United  States  v.  Diekelman,  92  U.  S.  520. 

79  Dunning,  Essays  on  the  Civil  War,  pp.  158-159. 

80  Ex  parte  Bollman,  4  Cranch  75  (IT.  S.)  ;  Story,  Commentaries,  f  1336. 
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widely  criticized  and  was  made  the  subject  of  a  vigor- 
ous protest  by  Chief  Justice  Taney.*^  Later  Con- 
gress, apparently  assuming  that  the  power  of  sus- 
pension lay  with  it  alone,  specifically  authorized  the 
President  to  suspend  the  writ  in  certain  contingen- 
cies. In  the  famous  Milligan  case,*^  the  Supreme 
Court  by  a  bare  majority  vote  imposed  a  very  impor- 
tant limitation  on  the  power  of  the  federal  govern- 
ment to  suspend  the  constitutional  guarantees  in  be- 
half of  civil  liberty.  It  held  that  Congress  was 
without  authority  to  suspend  or  to  authorize  the  sus- 
pension of  the  writ  and  provide  for  trial  by  military 
commission  of  citizens  in  any  part  of  the  country 
which  was  not  within  the  theater  of  military  opera- 
tions and  where  the  civil  courts  were  open  in  the 
unobstructed  discharge  of  their  duties.^*  Finally,  it 
has  held  that  the  suspension  of  the  writ  does  not 
deprive  the  courts  of  the  right  to  issue  it,  but  merely 
furnishes  legal  authority  for  the  right  to  refuse  it 
upon  application.** 

42.  Government  of  the  territories. — The  Consti- 
tution confers  upon  Congress  the  power  "to  dispose 
of  and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to  the 
tJnited  States."  In  view  of  this  express  grant  of 
authority,  there  could  hardly  arise  any  question  as 
to  the  power  of  Congress  to  provide  for  the  govern- 

8t  Ex  parte  Merryman,  Taney's  Eeports  246  (U.  S.). 

82  4  Wall.  2  (IT.  S.). 

83  For  a  strong  criticism  of  the  principle  laid  down  in  this  case  see  Bur- 
gess, Political  Science  and  Constitutional  Law,  vol.  I,  p,  251.  For  a  defense 
of  it  see  Willoughby,  Principles  of  the  Constitutional  Law;  of  the  United 
States,  p.  515. 

84  Ex  parte  Vallandigham,  1  Wall.  243  (IT.  S.). 
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ment  of  the  territorial  dependencies  subject  to  its 
sovereignty.  The  only  questions  that  have  arisen 
relate  to  the  power  of  the  United  States  to  acquire 
foreign  territory  by  annexation,  purchase  or  other- 
wise, and  the  extent  of  the  power  thus  conferred. 
Very  early  in  our  history  the  Supreme  Court  affirmed 
the  undoubted  right  of  the  government  to  acquire 
foreign  territory  either  by  conquest  or  treaty,**^  and 
this  principle  has  been  subsequently  sanctioned  in 
numerous  cases.*®  This  power  has  generally  been 
derived  from  the  war  and  treaty  making  clauses  of 
the  Constitution,  but  it -might  also  be  implied  in  the 
general  power  of  the  United  States  as  a  sovereign 
state  with  full  control  of  its  relations  with  other 
states.*^  An  example  of  acquisition  which  can  be  jus- 
tified only  on  the  latter  ground  was  the  annexation 
of  the  Guano  Islands  by  act  of  Congress.** 

Concerning  the  extent  of  the  power  of  Congress  in 
respect  to  the  government  of  the  territories  and  de- 
pen  dencies,  it  should  be  observed  first  of  all  that  where- 
as when  Congress  legislates  for  that  part  of  the  country 
which  has  been  erected  into  states,  it  is  an  authority  of 
delegated  powers;  when  it  deals  with  the  territories  its 
powers  are  general  and  residuary  in  character ;  that 
is  to  say,  it  may  enact  any  legislation  which  it  is  not 
forbidden  by  the  Constitution  to  enact.  It  may,  there- 
fore, establish  practically  any  form  of  government 


85  American  Insurance  Co.  v.  Canter,  1  Pet.  511  (IT.  S.). 
80  Fleming  v.  Page,  9  How.  603  (TJ.  S.) ;  Stewart  v.  Kahn,  11  Wall.  493 
(U.  S.),  and  various  others. 

87  Willoughby,  Constitutional  Law  of  the  United  States,  p.  124. 

88  Sanctioned  by  the  Supreme  Court  in  the  case  of  Jones  v.  United  States, 
137  U.  S.  202. 
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for  the  territories  that  it  may  see  fit  to  establish.  It 
may  establish  military  government  or  civil  govern- 
ment, and  if  it  establishes  the  latter  form,  it  may  do 
so  subject  to  such  limitations  and  exceptions  as  it 
may  choose.  It  may  allow  the  inhabitants  a  legisla- 
ture of  their  own  choosing  or  it  may  itself  legislate 
directly  for  them.  In  case  it  establishes  a  legislative 
body  in  the  territory,  it  may  abrogate  or  modify  at 
will  any  law  enacted  by  such  legislature.  "It  may," 
says  the  Supreme  Covrt,  "make  a  void  act  of  the  ter- 
ritorial legislature  valid,  and  a  valid  act  void ;  *  *  * 
it  may  do  for  the  territories  what  the  people  under 
the  Constitution  of  the  United  States  may  do  for  the 
states."^®  All  governmental  organs  established  in  the 
territory,  whether  courts  or  administrative  bodies, 
are  mere  agencies  of  the  federal  government,  from 
which  they  derive  their  powers  and  by  which  they 
may  be  modified  or  abolished  at  will.  It  may  deter- 
mine the  civil  status  of  the  inhabitants,  grant  or 
refuse  the  privileges  of  citizenship,  extend  or  with- 
hold political  rights  and  regulate  the  rights  of  person 
and  property. 

The  question  whether,  when  foreign  territory  has 
been  acquired  by  the  United  States,  the  Constitution, 
and  particularly  the  provisions  for  the  protection  of 
individual  rights,  extend  ex  proprio_  vigore  (by  their 
own  force)  to  such  territory, — ^that  is,  whether,  ac- 
cording to  the  language  of  popular  usage,  the  Consti- 
tution "follows  the  flag," — ^became  a  subject  of  heated 
controversy  shortly  after  the  acquisition  of  Porto 
Rico  and  the  Philippines.  It  was  asserted,  on  the  one 

89  National  Bank  v.  County  of  Yankton,  101  IT.  S.  129. 
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hand,  that  such  parts  of  the  Constitution  as  were  ap- 
plicable necessarily  accompanied  the  government 
wherever  it  exercised  its  powers,  since  it  had  no  au- 
thority except  such  as  was  derived  from  that  instru- 
ment. On  the  other  hand,  it  was  maintained  that  the 
benefits  of  the  Constitution  were  intended  only  for 
the  people  of  the  United  States  and  that  it  belonged 
to  Congress  to  extend  or  to  withhold  its  provisions 
from  the  newly  acquired  territories.  So  far  as  the 
■  domestic  territories  were  concerned,  it  had  been  the 
uniform  practice  of  Congress  to  extend  the  provi- 
sions of  the  Constitution  in  so  far  as  they  were  appli- 
cable to  such  territories  and  no  distinction  was  made 
between  those  which  were  organized  and  those  which 
were  tmorganized.®" 

When,  however,  Congress  came  to  provide  a  govern- 
ment for  the  Philippine  Islands,  it  refused  to  extend 
to  this  territory  certain  provisions  of  the  Constitu- 
tion for  the  protection  of  individual  rights.  The 
Supreme  Court,  being  called  upon  in  the  famous 
Insular  cases  (1900-1901)  to  pass  upon  the  question 
of  the  applicability  of  the  Constitution  to  the  new 
territories,  drew  a  distinction  between  "incorpo- 
rated" and  "unincorporated"  territories.  Territo- 
ries of  the  latter  kind  it  described  as  being  only 
"appurtenant,"  constitutionally  speaking,  to  the 
United  States,  although  geographically  a  part  of  the 
American  Empire.  On  the  basis  of  this  distinction 
the  court  held  by  a  bare  majority  that  in  legislating 
for  "unincorporated"  territory  Congress  was  not 

90  American  Publishing   Co.   v.   Fisher,   166   tJ.   S.   464;    Springville  v. 
Thomas,  166  V.  S.  707 ;  Thompson  v.  Utah,  170  U.  S.  347. 
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bound  by  the  provisions  of  the  Constitution  which 
provide  certain  guarantees  for  the  protection  of  per- 
sonal rights.®^  This  rule  was  afi&rmed  in  the  ease  of 
Rasmussen  v.  The  United  States,'^  where  the  Su- 
preme Court  held  that  the  sixth  amendment  was  not 
operative  in  Alaska,  which,  although  an  "organized" 
territory,  had  not  been  incorporated  into  the  United 
States.  In  the  case  of  Hawaii  v.  Mankiehi,®*  the 
court  decided  that  the  provisions  of  the  Constitution 
relating  to  indictment  by  grand  jury  and  trial  by 
petit  jury  did  not  apply  to  the  territory  of  Hawaii 
until  they  were  formally  extended  thereto  by  act  of 
Congress,  although  Justice  Brown,  who  gave  the 
opinion,  admitted  that  Hawaii  had  been  fuUy  "incor- 
porated" into  the  United  States.  In  other  words,  the 
Constitution  becomes  applicable  to  the  territories  by 
formal  extension  only  and  not  ex  proprio  vigore 
(by  its  own  force)  through  their  incorporation  into 
the  United  States. 

Regarding  the  citizenship  of  the  inhabitants  of  the 
territories,  the  treaties  by  which  Louisiana,  Florida, 
Hawaii  and  Alaska  (except  the  uncivilized  tribes) 
were  acquired,  contained  stipulations  that  the  inhabi- 
tants of  those  territories  should  be  admitted  as  soon 
as  possible,  according  to  the  principles  of  the  Federal 
Constitution,  to  the  enjoyment  of  all  the  rights, 
advantages  and  immunities  of  citizens  of  the  United 
States,  and  they  were  so  admitted  by  acts  of  Con- 
gress soon  after  the  territories  were  annexed  to  the 

81  Downes  v.  Bidwell,  182  XT.  S.  244,  Leading  Illttstkative  Cases.   Same 
principle  followed  in  Dorr  v.  United  States,  195  U.  S.  138. 

82  197  TJ.  S.  519. 

83  190  U.  S.  197. 
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United  States.  .  The  treaty  of  1898  with  Spain,  by 
which  Porto  Rico  and  the  Philippine  Islands  were 
acquired,  however,  contained  no  such  provisions,  but 
instead,  a  stipulation  to  the  effect  that  Congress 
should  determine  the  civil  and  political  status  of  the 
inhabitants.  By  acts  of  Congress  for  the  government 
of  these  territories  the  inhabitants  have  been  declared 
to  be  citizens  of  their  respective  islands,  but  both  acts 
are  silent  as  to  whether  they  are  citizens  of  the  United 
States.  Nevertheless,  they  are  entitled  to  the  protec- 
tion of  the  government  of  the  United  States,  and 
passports  are  issued  to  them  for  travel  in  foreign 
countries.  Furthermore,  the  Supreme  Court  has  held 
as  to  the  inhabitants  of  Porto  Rico  that  they  are  not 
"aliens"  in  the  sense  of  the  immigration  laws,  but  it 
has  not  passed  on  the  question  as  to  whether  they  are 
citizens  of  the  United  States.®* 

43.  The  District  of  Columbia. — The  Constitution 
(Art.  I.,  §8,  cl.  17)  empowers  Congress  "to  exercise 
exclusive  jurisdiction  in  all  cases  whatsoever  over 
such  district  (not  exceeding  ten  miles  square)  as  may 
by  cession  of  particular  states,  and  the  acceptance  of 
Congress,  become  the  seat  of  government  of  the 
United  States."  Thus  the  power  of  Congress  in  re- 
spect to  the  district  is  as  absolute  and  unlimited  as  it 
is  in  respect  to  the  territories.  It  may  exercise  within 
the  district  all  powers  of  legislation  that  a  state  legis- 
lature may  exercise  within  a  state.®®  The  power  being 
"exclusively"  vested  in  Congress,  that  body  may  not 
delegate  it  to  a  local  or  municipal  council,  though  in 

94  Gonzales  v.  Williams,  192  TJ.  S.  1. 

»5  Capital  Traction  Co.  v.  Hof,  174  TJ.  S.  1. 
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fact  it  has  delegated  the  powers  to  make  regulations 
of  a  police  character  to  the  commissioners  of  the  dis- 
trict. Though  not  a  "state  "within  the  meaning  of  the 
constitutional  provision  relating  to  suits  between  citi- 
zens of  different  states,  it  is  a  state  in  the  sense  of  a 
treaty  provision  guaranteeing  certain  rights  to  aliens 
within  the  states  of  the  Union.*^ 

Congress  is  also  given  power  to  ''exercise  like  au- 
thority over  all  places  purchased  by  the  consent  of 
legislature  in  which  the  same  shall  be  for  the  erection 
of  forts,  magazines,  arsenals,  dockyards  and  other 
needful  buildings."  Mere  acquisition  of  ownership, 
however,  does  not  of  itself  give  the  United  States  po- 
litical jurisdiction;  the  latter  can  be  obtained 
only  with  the  consent  of  the  state  in  which  the  place 
is  situated.  It  seems  to  be  established  that  the  fed- 
eral government  may  acquire  land  from  the  states  by 
eminent  domain  as  well  as  by  purchase,  but  in  such 
cases,  as  in  the  case  of  piu'chase,  the  political  juris- 
diction remains  with  the  states,  unless  it  is  conceded 
to  the  United  States. 

44.  Admission  of  new  states  to  the  Union. — The 
Constitution  (Art,  IV,  §3,  cl.  1)  provides  that  "new 
states  may  be  admitted  by  the  Congress  into  this  Un- 
ion ;  but  no  new  state  shall  be  formed  or  erected  with- 
in the  jurisdiction  of  any  other  state ;  nor  shall  any 
state  be  formed  by  the  junction  of  two  or  more  states 
or  parts  of  states  without  the  consent  of  the  legisla- 
tures of  the  states  concerned,  as  well  as  of  Congress." 
It  will  be  observed  that  the  language  is  permissive, 
not  mandatory,  and  no  attempt  is  made  to  prescribe 

«8  Geofroy  v.  Eiggs,  133  TJ.  S.  258. 
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the  conditions  which  the  territory  shall  satisfy  before 
being  admitted.  Thus  the  whole  matter  is  left  to  the 
discretion  of  Congress.  In  1780,  when  the  states  that 
claimed  Western  lands  were  being  urged  to  cede 
them  to  the  United  States,  Congress  promised  that 
the  "lands  so  ceded  should  be  disposed  of  for  the 
common  benefit  of  the  United  States  and  be  settled 
and  formed  into  distinct  republican  states,  to  be 
admitted  to  the  Union  on  an  equal  footing  with  the 
original  states,"  and  the  treaties  by  which  Louisiana 
and  Florida  were  purchased  contained  stipulations 
that  the  inhabitants  thereof  should  be  incorporated 
into  the  Union  as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution. 

It  is  clear,  therefore,  that  at  the  time- of  the  forma- 
tion of  the  Constitution  the  opinion  was  generally 
held  that  all  territory  not  under  state  organization 
was  ultimately  to  be  organized  into,  states  and  ad- 
mitted into  the  Union  on  a  footing  of  equality,  with 
the  original  states.  At  the  same  time,  there  was  a  feel- 
ing that  the  new  and  sparsely  settled  territories  should 
be  put  through  a  stage  of  pupUage  and  preparation 
before  being  admitted  to  the  benefits  of  state  organ- 
ization and  that  during  this  period  they  should  be 
governed  under  the  direction  of  Congress.  In  prac- 
tice there  has  been  no  fiixed  rule  as  to  the  number  of 
inhabitants  that  a  territory  shall  possess  before  being 
admitted,  except  that  a  minimum  of  60,000  was  pre- 
scribed in  the  Ordinance  of  1787  as  a  condition  of  ad- 
mission in  the  case  of  the  states  organized  out  of  the 
Northwest  Territory.  California  was  admitted  with- 
out being  required  to  go  througlx  the  territorial  stage 
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of  preparation,  and  Nevada  was  admitted  while  its 
population  was  still  less  than  30,000.  On  the  other 
hand,  Arizona  and  New  Mexico  were  held  as  territor- 
ies for  sixty  years  before  being  admitted.  No  states 
have  been  formed  by  the  junction  of  two  or  more 
states  or  parts  of  states.  Four  have  been  erected 
within  the  jurisdiction  of  other  states:  Ver- 
mont, within  the  jurisdiction  of  New  York;  Ken- 
tucky, within  the  jurisdiction  of  Virginia;  Maine, 
within  the  jurisdiction  of  Massachusetts;  and  West 
Virginia,  within  the  jurisdiction  of  Virginia.  The 
erection  of  West  Virginia  into  a  state  was  somewhat 
irregular,  since  the  consent  of  the  legislature  of  Vir- 
ginia was  never  in  fact  obtained.  The  consent  given 
was  that  of  the  legislature  of  the  territory  which 
was  seeking  to  become  a  state,  not  that  of  Virginia; 
but  Congress  recognized  the  legislature  of  West  Vir- 
ginia as  the  legal  legislature  of  Virginia  instead  of 
the  old  legislature, '  which  was  in  rebelKon.  The 
whole  proceeding  can  be  justified  only  on  the  theory 
that  Virginia  having  engaged  in  rebeUion  it  could 
no  longer  be  regarded  as  a  state  and  therefore  Con- 
gress was  free  to  organize  the  loyal  population  into 
a  new  state  without  being  under  the  necessity  of 
respecting  the  constitutional  rights  of  the  old 
state.  ^'' 

The  Constitution  is  whoUy  silent  concerning  the 
mode  of  admission.  In  practice,  new  states  have  been 
admitted  according  to  two  different  methods  of  pro- 
cedure. When  the  first  mode  is  employed, — and  this 
is  the  one  that  has  usually  been  followed, — ^the  inhab- 

97  Compare  Burgess,  Civil  War  and  the  Constitution,  vol.  II,  p.  232. 
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itants  of  the  territory  desiring  to  become  a  state  send 
a  memorial  to  Congress  prajdng  for  admission  to  tlie 
Union.  If,  in  the  opinion  of  Congress,  the  petition 
should  be  granted,  an  enabling  act  is  passed  authoriz- 
ing the  election  of  delegates  to  a  convention  empow- 
ered to  frame  a  constitution.  According  to  the  second 
mode  of  procedure,  the  convention  is  assembled  with- 
out the  authority"  of  an  enabling  act,  a  constitution  is 
framed  and  a  petition  is  sent  to  Congress  request- 
ing or  demanding  the  admission  of  the  state  to  the 
Union.®^  In  both  cases  the  final  act  of  admission 
comes  from  Congress.  If  it  approves  the  constitu- 
tion, it  either  passes  an  act  formally  admitting  the 
state  to  the  Union  on  a  footing  of  equality  with  the 
original  states,  or,  as  is  sometimes  the  case,  it  author- 
izes the  President  to  admit  the  state  by  proclamation 
when  he  shall  have  become  satisfied  that  all  the  condi- 
tions have  been  complied  with.  The  question  as  to 
whether  the  new  state  is  a  creation  of  Congress  or  of 
the  people  of  the  territory,  has  been  a  subject  of 
some  controversy.  The  states'  rights  school  has  gen- 
erally supported  the  latter  view,  but  the  former  seems 
more  nearly  in  harmony  with  the  Constitution,  and 
the  preponderance  of  opinion  among  the  authorities 
has  been  in  favor  of  this  view.  It  is  also  the 
view  sanctioned  by  the  Supreme  Court  of  the  United 
States."^ 

The  question  also  as  to  the  right  of  Congress  to 
impose  conditions  upon  a  state  before  admitting  it  to 
the  Union  was  a  subject  of  controversy  in  the  early 

88  Compare  Jameson,  Constitutional  Conventions,  §§187-188. 

88  Scott  V.  Jones,  5  How.  343  (U.  S.) ;  see  also  Jameson,  work  cited,  i  207. 
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history  of  the  Union".  The  question  first  arose  in 
connection  with  the  attempt  of  Congress  to  impose 
certain  restrictions  upon  Missouri  as  a  condition  of 
admission.  It  was  argued  in  favor  of  the  right  of 
restriction  that  it  was  not  obligatory  on  Congress  to 
admit  new  states  and  it  might  therefore  refuse  ad- 
mission, and  if  it  might  refuse,  it  followed  logically 
that  it  might  admit  only  upon  condition.  Against 
this  view  it  was  argued  that  if  Congress  had  the 
power  to  prescribe  conditions,  it  might  establish  in- 
equalities between  the  original  states  and  the  new 
ones,  and  thereby  destroy  the  federal  system  of  gov- 
ernment, which  was  founded  on  the  principle  of 
equality  of  rights  and  powers  among  the  states.^ 

The  practice,  however,  has  been  contrary  to  the  lat- 
ter view  and  as  a  matter  of  fact  most  of  the  states  ad- 
mitted to  the  Union  since  1790  have  been  admitted 
upon  conditions.  Thus  Nebraska  was  admitted  before 
the  adoption  of  the  Fourteenth  Amendment,  subject 
to  the  condition  that  the  state,  should  never  deny  the 
electoral  franchise  to  any  citizens  of  the  United  States 
on  account  of  race  or  color ;  Utah  was  admitted  upon 
the  condition  that  polygamous  marriages  should  not 
be  permitted  in  the  state ;  and  Oklahoma  was  admit- 
ted  subject  to  the  condition  that  the  sale  of  liquor  to 
Indians  in  that  part  of  the  state  formerly  embraced 
within  the  Indian  Territory  should  be  prohibited  for 
a  period  of  twenty-one  years',  and  that  Gruthrie  should 
continue  to  be  the  capital  of  the  state  until  the  year 
1913.    Seven  of  the  seceding  states  were  readmitted 

1  See  also  Burgess,  The  Middle  Period,  pp.  67-73,  for  a  summary  of  the 
arguments  on  both  sides. 
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to  the  Union  in  1868  upon  the  fundamental  condition 
that  their  constitutions  should  never  be  so  amended 
as  to  deprive  any  citizen  or  class  of  citizens  of  the 
right  to  vote  except  as  a  punishment  for  crime;  three 
others  (Virginia,  Mississippi  and  Texas)  were  read- 
mitted in  1870  subject  to  two  further  conditions — 
namely,  that  they  should  never  pass  any  law  exclud- 
ing persons  of  color  from  holding  office  nor  amend 
their  constitutions  so  as  to  deprive  such  persons  of 
equal  educational  privileges  with  the  white  race.  If 
Congress  has  power  to  impose  these  conditions,  and 
especially  if  it  can  enforce  them,  the  theory  that  the 
states  are  equal  in  respect  to  rights  and  privileges 
must  necessarily  fall  to  the  ground.^  In  1911,  how- 
ever, the  United  States  Supreme  Court  laid  down  the 
principle  that  there  was  "no  sanction  for  the  con- 
tention that  any  state  may  be  deprived  of  any  of  the 
power  constitutionally  possessed  by  other  states,  as 
states,  by  reason  of  the  terms  in  which  the  acts  admit- 
ting them  to  the  Union  have  been  framed,"  An  act 
of  the  legislature  of  Oklahoma  providing  for  the 
removal  of  the  capiteil  of  the  state  from  Guthrie  to 
Oklahoma  City,  in  violation  of  the  enabling  act 
referred  to  above,  was  therefore  held  to  be  a  consti- 
tutional act,  "Has  Oklahoma  been  admitted  upon 
an  equal  footing  with  the  original  states?"  said  the 
court,  "If  she  has,  she,  by  virtue  of  her  jurisdic- 
tional sovereignty  as  sucE  a  state,  jnay  determine  for 
her  own  people  the  proper  location  of  the  local  seat  of 

2  Compare  Dunning,  Are  the  States  Equal?  in  his  Essays  on  the  Civil 
War  and  Beconstruction. 
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government.    She  is  not  equal  in  power  to  them  if 
she  cannot."* 
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PAET  III 

CONSTITUTIONAL  GUARANTIES  OF 
FUNDAMENTAL  RIGHTS 

BY 

EMLIN  McCLAIN,  A.M.,  LL.B.,  LL.D.* 

CHAPTER  I. 

THE  CONSTITUTION  AS  A  BILL  OF  RIGHTS. 

1.  Historical  basis. — ^When  the  American  Colo- 
nists contemplated  the  formation  of  independent  gov- 
ernments, they  were  familiar  in  their  own  experience 
with  two  types  of  organic  instruments:  JFirst,  the 
charters  of  their  respective  colonies  in  which  the 
powers  of  local  government  were  distributed  among 
certain  officers  and  bodies.  The  grants  of  power 
therein  enumerated  had  been  recognized  as  limiting 
the  authority  of  the  officers  and  bodies  designated  so 
that  no  action  of  legislative  or  executive  character 
was  valid  unless  it  was  within  the  scope  of  some 
power  or  authority  conferred.  Second,  they  had  a 
vital  interest  also  as  former  subjects  of  Great  Britain 

*  Prof essor  of  Law,  Stanford  University  Law  School;  former  Chancellor, 
University  of  Iowa  Law  School;  former  Chief  Justice,  Iowa  Supreme  Court. 
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ill  certain  guaranties  of  individual  rights  and  privi- 
leges which  had  been  recognized  by  the  unwritten 
constitution  of  Great  Britain,  composed  in  consider- 
able part  of  certain  documents  which  had  come  to  be 
regarded  as  containing  announcements  of  rights  and 
privileges  which  that  government  ought  not  to  deny- 
to  its  subjects. 

2.  English  constitutional  documents. — Sir  Will- 
iam Blackstone,  in  his  commentary  on  the  laws  of 
England,  which  was  published  not  long  before  the 
American  Revolution  and  which  attained  to  a  large 
reputation  in  the  colonies,  declares  that  the  absolute 
rights  of  Englishmen  were  guaranteed  under  the 
English  constitution  as  follows:  "First,  by  the  great 
charter  of  liberties  (1215),  which  was  obtained, 
sword  in  hand,  from  King  John,  and  afterwards, 
with  some  alterations,  confirmed  in  Parliament  by 
King  Henry  the  Third,  his  son.  Which  charter  con- 
tained very  few  new  grants ;  but,  as  Sir  Edward  Coke 
observes,  was  for  the  most  part  declaratory  of  the 
principal  grounds  of  the  fundamental  laws  of  Eng- 
land. Afterwards  by  the  statute  called  Confirmatio 
Cartarum  (confirmation  of  the  charters),  whereby 
the  great  charter  is  directed  to  be  allowed  as  the  com- 
mon law ;  all  judgments  contrary  to  it  are  declared 
void ;  copies  of  it  are  ordered  to  be  sent  to  all  cathe- 
dral churches  and  read  twice  a  year  to  the  people ;  and 
sentence  of  excommunication  is  directed  to  be  as  con- 
stantly denounced  against  all  those  that  by  Word, 
deed  or  counsel,  act  contrary  thereto,  or  in  any  de- 
gree infringe  it.  Next_by  a  multitude  of  subsequent 
corroborating  statutes  (Sir  Edward  Coke,  I  think, 
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reckons  thirty-two)  from  the  first  Edward  to  Hienry 
the  Fourth.  Then,  after  a  long  interval,  by  the  Peti- 
tion of  Eight  (1628),  which  was  a  parliamentary 
declaration  of  the  liberties  of  the  people,  assented  to 
by  King  Charles  the  First,  in  the  beginning  of  his 
reign.  Which  was  closely  followed  by  the  still  more 
ample  concessions  made  by  that  unhappy  prince  to 
his  Parliament,  before  the  fatal  rupture  between 
them;  and  by  the  many  salutary  laws,  particularly 
the  Habeas  Corpus  Act  (1679),  passed  under  Charles 
the  Second.  To  these  succeeded  the  Bill  of  Eights, 
or  declaration  delivered  by  the  lords  and  commons 
to  the  Prince  and  Princess  of  Orange,  13th  day  of 
February,  1688;  and  afterwards  enacted  in  Parlia- 
ment, when  they  became  king  and  queen,  which  dec- 
laration concludes  in  these  remarkable  words,  'and 
they  do  claim,  demand,  and  insist  upon  all  and  sin- 
gular the  premises,  as  their  undoubted  rights  and 
liberties.'  And  the  Act  of  Parliament  itself  recog- 
nizes all  and  singular  the  rights  and  liberties 
asserted  and  claimed  in  the  said  declaration  to  be 
the  'true,  ancient,  and  indubitable  rights  of  the 
people  of  this  kingdom,'  "^ 

3.  Magna  Gharta. — The  constitutional  document 
of  greatest  importance  in  English  history  and  the  one 
to  which  most  frequent  reference  is  made  in  dis- 
cussing'the  constitutional  law  of  America  is  Magna 
Charta,  above  referred  to,  which  Blackstone  further 
describes  as  not  only  redressing  many  grievances  in- 
cident to  feudal  tenures,  but  as  protecting  "the  sub- 
ject against  other  oppressions,  when  frequently  aris- 

1 1  Blackstone,  Commentaries,  p.  127. 
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ing  from  unreasonable  amercements,  from  illegal  dis- 
tresses or  other  process  for  debts  or  services  due  to 
the  crown,  and  from  tyrannical  abuse  of  the  preroga- 
tive of  purveyance  and  pre-emption.  It  fixed  the  for- 
feiture of  lands  for  felony  in  the  same  manner  as  it 
still  remains ;  prohibited  for  the  future  the  grants  of 
exclusive  fisheries;  and  the  erection  of  new  bridges 
so  as  to  oppress  the  neighbourhood.  With  respect 
to  private  rights,  it  established  the  testamentary 
power  of  the  subject  over  part  of  his  personal  estate, 
the  rest  being  distributed  among  his  wife  and  chil- 
dren ;  it  laid  down  the  law  of  dower,  as  it  hath  con- 
tinued ever  since;  and  prohibited  the  appeals  of 
women,  unless  for  the  death  of  their  husbands.  In 
matters  of  public  police,  and  national  concern,  it  en- 
joined an  uniformity  of  weights  and  measures,  gave 
new  encouragements  to  commerce,  by  the  protection 
of  merchant  strangers ;  and  forbade  the  alienation  of 
lands  in  mortmain.  With  regard  to  the  administra- 
tion of  justice,  besides  prohibiting  all  denials  or  de- 
lays of  it,  it  fixed  the  court  of  common  pleas  at  West- 
minster, that  the  suitors  might  no  longer  be  harassed 
with  following  the  king's  person  in  all  his  progresses ; 
and  at  the  same  time  brought  the  trial  of  issues  home 
to  the  very  doors  of  the  freeholders,  by  directing 
assises  to  be  taken  in  the  proper  counties,  and  estab- 
lishing annual  circuits ;  it  also  corrected  some  abuses ' 
then  incident  to  the  trials  by  wager  of  law  and  of 
battle;  directed  the  regular  awarding  of  inquests  for 
life  or  member;  prohibited  the  king's  inferior  minis- 
ters from  holding  pleas  of  the  crown,  or  trying  any 
criminal  charge,  whereby  many  forfeitures  might 

188 


CONSTITUTION  AS  A  BILL  OF  RIGHTS  5 

otherwise  have  unjustly  accrued  to  the  exchequer: 
and  regulated  the  time  and  place  of  holding  the  in- 
ferior tribunals  of  justice,  the  county  court,  sheriff's 
tourn,  and  court-leet.  It  confirmed  and  established 
the  liberties  of  the  city  of  London,  and  all  other  cities, 
boroughs,  towns,  and  ports  of  the  kingdom.  And, 
lastly  (which  alone  would  have  merited  the  title  that 
it  bears,  of  the  Great  Charter),  it  protected  every 
individual  of  the  nation  in  the  free  enjoyment  of  his 
life,  his  liberty,  and  his  property,  unless  declared  to 
be  forfeited  by  the  judgment  of  his  peers  or  the  law 
of  the  land."^ 

4.  State  biUs  of  rights. — ^The  state  constitutions 
adopted  about  the  time  of  the  Declaration  of  Inde- 
pendence were,  therefore,  two-fold  in  character ;  they 
provided  for  organized  governments  and  they  also 
contained  declarations  of  fundamental  rights  which 
the  governments  thus  organized  should  not  infringe. 
These  declarations  of  rights  constitute  limitations  on 
the  powers  of  the  governments  thus  provided  for. 
Sometimes  these  limitations  are  collected  in  a  sepa- 
rate portion  of  the  state  constitution  specifically  de- 
nominated a  bill  of  rights ;  and  that  is  the  term  which 
has  come  to  be  commonly  used  in  state  constitutions 
to  designate  the  enumeration  of  the  rights  of  the 
people  which  the  governments  provided  for  therein 
must  not  abridge.  Some  such  collection  of  these  sub- 
stantial guaranties  is  found  in  each  of  the  state  con- 
stitutions. Some  of  these  guaranties  are  borrowed 
in  substance  from  documents  of  the  English  constitu- 
tion above  referred  to;  for  instance,  the  provisions 

'  4  Blackstone,  Commentaries,  p.  423. 
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that  no  person  shall  be  seized  or  imprisoned  or  de- 
prived of  his  property  "unless  by  the  lawful  judg- 
ment of  his  peers  or  by  the  law  of  the  land,"^  and 
that  "excessive  bail  ought  not  to  be  required;  nor 
excessive  fines  imposed;  nor  cruel  and  unusual  pun- 
ishments inflicted."*  Many  other  guaranties  found 
in  state  constitutions  are  in  substance  derived  from 
the  general  principles  of  the  unwritten  constitution 
and  the  common  law  of  England;  such  as  that  all  men 
are  by  nature  free  and  equal  and  have  certain  inalien- 
able rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty  and  acquiring,  possessing, 
and  protecting  property;  that  by  way  of  protection 
of  life,  liberty,  and  property  against  the  arbitrary 
action  of  the  government,  bills  of  attainder  and  ex 
post  facto  laws  are  prohibited,  the  right  to  trial  by 
jury  is  preserved,  private  property  is  not  to  be  taken 
for  public  use  without  compensation,  and  no  person  is 
to  be  twice  put  in  jeopardy  for  the  same  offense. 
These  are  only  a  few  of  the  enumerations  of  princi- 
ples of  justice  which  manifestly  should  be  recognized 
in  legislation  and  in  the  administration  of  the  law.^ 

5.  Federal  Bill  of  Rights. — The  federal  govern- 
ment provided  for  in  the  Articles  of  Confederation, 
immediately  after  the  achievement  of  independence 
by  the  colonies,  was  one  of  very  limited  powers,  and 
no  bill  of  rights  was  regarded  as  necessary,  the  pro- 
tection of  the  individual  citizen  being  secured  by  the 
state  constitutions ;  but  when  the  Federal  Constitu- 
tion was  proposed  for  adoption  by  the  people  of  all 

3  Magna  Charta,  |  39. 

*  Declaration  of  Eights  (1689),  §  10. 

6  Cooley,  Constitutional  Limitations  (7th  ed.},  p.  62. 
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the  states,  conferring  much  larger  powers  upon  the 
government  provided  for  therein,  the  question  was 
raised  whether  it  should  not  contain  a  bill  of  rights. 
It  did,  in  fact,  guarantee  some  rights,  such  as  that 
the  writ  of  habeas  corpus  should  not  be  suspended 
and  that  no  bill  of  attainder  or  ex  post  facto  law 
should  be  passed,"  and  it  prohibited  the  impairment 
of  certain  other  individual  rights  by  the  states  J  But 
the  anxiety  lest  the  federal  government  should  in  its 
action  infringe  upon  the  rights  and  privileges  which 
in  the  state  constitutions  had  been  carefully  pre- 
served led  to  the  adoption  at  once  of  the  iirst  ten  of 
the  amendments  to  the  Federal  Constitution,  which, 
together,  are  a  substantial  equivalent  of  the  bills  of 
rights  found  in  the  various  state  constitutions. 

6.  Limitation  only  on  federal  government. — The 
circumstances  under  which  the  first  ten  amendments 
to  the  Federal  Constitution  were  adopted,  as  well  as 
the  form  in  which  the  guaranties  therein  contained  are 
expressed,  make  it  clear  that  those  guaranties  relate 
only  to  the  exercise  of  power  by  the  federal  govern- 
ment. It  was  never  supposed  that  in  adopting  these 
amendments,  the  bills  of  rights  in  the  various  state 
constitutions  were  being  superseded  or  that  restric- 
tions were  being  imposed  on  the  states.  The  mani- 
fest purpose  was  to  limit  the  power  of  the  federal 
government  provided  for  by  the  Constitution  itself. 
Therefore,  the  Supreme  Court  of  the  United  States 
has  uniformly  held  the  provisions  of  the  federal  Bill 
of  Rights,  such  as  that  private  property  shall  not  be. 

«  TJ.  S.  Const.,  Art.  I,  I  9. 

T  U.  S.  Const.,  Art.  I,  §  10,  and  Art.  IV,  §|  1,  2. 
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taken  for  public  use  without  just  compensation  f  that 
no  person  shall  be  put  on  trial  for  an  infamous  crime 
except  on  indictment  of  a  grand  jury,  nor  compelled 
in  any  criminal  case  to  be  a  witness  against  himself, 
nor  tried  in  a  criminal  prosecution  without  a  jury; 
and  that  in  suits  at  law  where  the  value  in  contro- 
versy exceeds  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  are  limitations  only  appli- 
cable to  federal  legislation.  The  limitations  on  the 
state  governments  as  to  these  matters  are  to  be  looked 
for  in  the  constitutions  of  the  respective  states. 

7.  Federal  guaranties  as  against  state  legislation. 
— ^Prior  to  1865,  the  constitutions  of  the  states  were, 
therefore,  regarded  as  furnishing  sufficient  general 
guaranties  for  individual  and  political  rights;  but 
as  a  result  of  the  Civil  War,  it  was  thought  necessary 
that  in  some  respects  the  powers  of  the  state  govern- 
ments should  be  restricted  for  the  protection  of  per- 
sons of  the  negro  race  who  had  been  liberated  from 
slavery  and  had  become  entitled  to  the  privileges  not 
only  of  persons  but  also  of  citizehs ;  and  three  amend- 
ments were  adopted:  first,  prohibiting  slavery  or 
involuntary  servitude  "within  the  United  States  or 
any  place  subject  to  their  jurisdiction";'  second, 
declaring  the  rights  of  citizenship  and  prohibiting 
to  the  states  the  making  or  enforcement  of  any  law 
abridging  the  privileges  or  immunities  of  citizens  of 
the  United  States,  or  the  deprivation  by  any  state  as 
to  any  person,  of  life,  liberty,  or  property,  without 
,due  process  of  law,  or  the  denial  to  any  person  within 

8  Barron  v.  BaltimoTe,  7  Pet.  243  (TJ.  S.),  LiEading  Illustkative  Cases. 
»  U.  S.  Const.,  Amend.  XIII. 
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its  jurisdiction  of  the  equal  protection  of  the  laws  j-^* 
and  third,  declaring  that  the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state  on  account  of 
race,  color,  or  previous  condition  of  servitude.^^  While 
the  important  occasion  for  the  adoption  of  these 
amendments  was  no  doubt  the  protection  of  members 
of  the  negro  race,  their  effect  was  to  prohibit  as 
against  the  states  the  infringement  of  the  civil  and 
political  rights  of  all  citizens  of  the  United  States, 
irrespective  of  color,  and,  to  some  extent,  of  all  per- 
sons within  the  jurisdiction  of  the  United  States ;  and 
they  indicate  a  new  conception  of  federal  power,  and 
federal  privileges  to  individuals,  which  the  govern- 
ment of  the  United  States  is  required  to  secure  as 
against  the  action  of  the  states.  In  these  respects, 
rights  of  persons  are  no  longer  entirely  dependent 
for  protection  on  state  constitutions. 

8.  Privileges  and  immunities  of  federal  citizen- 
ship.— The  new  theory  of  federal  sovereignty  em- 
bodied in  the  Fourteenth  Amendment  involved,  first, 
a  guaranty  of  privileges  and  immunities  of  citizens 
of  the  United  States  as  against  any  exercise  of  power 
on  the  part  of  the  states;  and  second,  a  guaranty  of 
due  process  of  law  and  the  equal  protection  of  the 
laws  as  to  all  persons,  without  regard  to  citizenship. 
The  guaranty  as  to  due  process  of  law  and  equal  pro- 
tection will  be  more  fully  considered  hereafter.^^  The 
guaranty  as  to  privileges  and  immunities  of  citizens 
requires  some  further  explanation  at  this  point,  for 

10  IT.  S.  Const.,  Amend.  XTV. 
"  U.  S.  Const.,  Amend.  XV. 
"See  §§85-116. 
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the  reason  that  the  federal  guaranty  as  against  state 
action  relates  to  privileges  and  immunities  of  citizens 
of  the  United  States  as  distinguished  from  the  privi- 
leges and  immunities  which  are  guaranteed  to  the 
citizens  of  the  several  states  by  the  provisions  of  state 
constitutions.  In  the  rPederal  Constitution  as  origi- 
nally adopted  was  a  provision  that  "The  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states"  ;^^  and  in 
applying  this  provision  a  Justice  of  the  Supreme 
Court  of  the  United  States  gave  this  exposition,  which 
has  often  been  quoted : 

"The  inquiry  is,  what  are  the  privileges  and  immu- 
nities of  citizens  in  the  several  states?  We  feel  no 
hesitation  in  confining  these  expressions  to  those 
privileges  and  immunities  which  are,  in  their  nature, 
fundamental ;  which  belong,  of  right,  to  the  citizens 
of  all  free  governments ;  and  which  have,  at  all  times, 
been  enjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union,  from  the  time  of  their 
becoming  free,  independent,  and  sovereign.  What 
these  fundamental  principles  are,  it  would  perhaps 
be  more  tedious  than  difficult  to  enumerate.  They 
may,  however,  be  all  comprehended  under  the  follow- 
ing general  heads:  protection  by  the  government; 
the  enjoyment  of  life  and  liberty,  with  the  right  to 
acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety;  subject, 
nevertheless,  to  such  restraints  as  the  government 
may  justly  prescribe  for  the  general  good  of  the 
whole.  The  right  of  a  citizen  of  one  state  to  pass 
IS  Art.  rv,  I  2. 
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through  or  to  reside  in  any  other  state,  for  purposes 
of  trade,  agriculture,  professional  pursuits,  or  other- 
wise ;  to  claim  the  benefit  of  the  writ  of  habeas  cor- 
pus; to  institute  and  maintain  actions  of  any  kind 
in  the  courts  of  the  state ;  to  take,  hold,  and  dispose 
of  property,  either  real  or  personal ;  and  an  exemp- 
tion from  higher  taxes  or  impositions  than  are  paid 
by  the  other  citizens  of  the  state,  may  be  mentioned  as 
some  of  the  particular  privileges  and  immunities  of 
citizens,  which  are  clearly  embraced  by  the  general 
description  of  privileges  deemed  to  be  fundamental ; 
to  which  may  be  added,  the  elective  franchise,  as  reg- 
ulated and  established  by  the  laws  or  constitution  of 
the  state  in  which  it  is  to  be  exercised.  These,  and 
many  others  which  might  be  mentioned,  are,  strictly 
speaking,  privileges  and  immunities,  and  the  enjoy- 
ment of  them  by  the  citizens  of  each  state,  in  every 
other  state,  was  manifestly  calculated  (to  use  the 
expressions  of  the  preamble  of  the  corresponding  pro- 
vision in  the  old  Articles  of  Confederation)  'the  bet- 
ter to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  states 
of  the  Union.  "'^* 

But  the  privileges  and  immunities  of  the  citizens 
of  the  United  States  referred  to  in  the  Fourteenth 
Amendment  do  not  include  all  the  privileges  and 
immunities  which  the  states  are  prohibited  from  deny- 
ing to  citizens  of  other  states.  There  is  a  manifest 
distinction  between  the  incidents  of  citizenship  in  the 
state  and  the  incidents  of  citizenship  in  the  United 
States.    "The  line  of  distinction  between  the  privi- 

"Corfield  y.  Coryell,  4  Wash.  C.  C.  371  (U.  S.). 
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leges  and  immunities  of  citizens  of  the  several  states 
must  be  traced  along  the  boundary  of  their  respective 
spheres  of  action,  and  the  two  classes  must  be  as  dif- 
ferent in  their  nature  as  are  the  functions  of  the 
respective  governments.  A  citizen  of  the  United 
States,  as  such,  has  the  right  to  participate  in  foreign 
and  interstate  commerce,  to  have  the  benefit  of  the 
postal  laws,  to  make  use  in  common  with  others  of 
the  navigable  waters  of  the  United  States,  and  to  pass 
from  state  to  state,  and  into  foreign  countries,  because 
over  all  these  subjects  the  jurisdiction  of  the  United 
States  extends,  and  they  are  covered  by  its  laws."" 

By  way  of  illustration  of  the  privileges  and  immu- 
nities incident  to  federal  citizens  it  has  been  held 
that  a  citizen  of  the  United  States  is  entitled  to  pro- 
tection as  against  any  action  of  the  state  in  his  rights 
"to  come  to  the  seat  of  government  to  assert  any 
claim  he  may  have  upon  that  government ;  to  transact 
any  business  he  may  have  with  it ;  to  seek  its  protec- 
tion ;  to  share  its  offices ;  to  engage  in  administering 
its  functions.  He  has  a  right  to  free  access  to  its  sea- 
ports, through  which  all  the  operations  of  foreign 
trade  and  commerce  are  conducted ;  to  the  sub-treas- 
uries, the  land  offices,  the  revenue  offices,  and  the 
courts  of  justice  in  the  several  states."^® 

Another  privilege  of  a  citizen  of  the  United  States 
"is  to  demand  the  care  and  protection  of  the  federal 
government  over  his  life,  liberty,  and  property  when 
on  the  high  seas  or  within  the  jurisdiction  of  a  foreign 
government.    The  right  to  peaceably  assemble  and 

1' Cooley,  Constitutional  IJaw  (3rd  ed.),  p.  246. 
isCrandall  v.  Nevada,  6  Wall.  35  (U.  S.). 
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petition  for  a  redress  of  grievances,  the  privilege  of 
the  writ  of  habeas  corpus,  are  rights  of  the  citizen 
guaranteed  by  the  Federal  Constitution.  The  right 
to  use  the  navigable  waters  of  the  United  States,  how- 
ever they  may  penetrate  the  territory  of  the  several 
states,  and  all  rights  secured  to  our  citizens  by  trea- 
ties with  foreign  nations,  are  dependent  upon  citizen- 
ship of  the  United  States  and  not  citizenship  of  a 
state.  One  of  these  privileges  is  conferred  by  the 
very  article  under  consideration.  It  is,  that  a  citizen 
of  the  United  States  can,  of  his  own  volition,  be- 
come a  citizen  of  any  state  by  a  bona  fide  residence 
therein."" 

"Wherever  it  is  the  duty  of  the  United  States  to 
give  protection  to  a  citizen  against  any  harm,  inconve- 
nience, or  deprivation,  the  citizen  is  entitled  to  an 
immunity  which  pertains  to  federal  citizenship.  *  *  * 
Whatever  the  Constitution  and  laws  of  the  United 
States  entitle  him  to  exemption,  from,  he  may  claim 
an  immunity  in  respect  to.  And  such  a  right  or  privi- 
lege is  abridged  whenever  the  state  law  interferes 
with  any  legitimate  operation  of  the  federal  authority 
which  concerns  his  interest,  whether  it  be  an  author- 
ity actively  exerted,  or  resting  only  in  the  express  or 
implied  command  or  assurance  of  the  Federal  Con- 
stitution or  laws."  ^* 

9.  State  guaranties  not  superseded. — ^It  is  evi- 
dent, therefore,  that  the  fundamental  rights  of  life, 
liberty,  and  property,  and  their  protection,  are  rights 
of  state  citizenship  and  not  of  federal  citizenship; 

1' Slaughter-house  Cases,  16  Wall.  36  (U.  S.). 
18  Cooley,  Constitutional  Law  (3rd  ed.),  p.  246. 
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and  it  was  not  the  purpose  of  the  guaranty  of  privi- 
leges and  immunities  in  the  Fourteenth  Amendment 
to  place  these  rights  primarily  under  the  protection 
of  the  federal  government  except  so  far  as  the  pro- 
vision in  that  amendment  in  reference  to  due  process 
of  law  and  the  equal  protection  of  the  laws  may  have 
that  effect.  "That  the  prime  reason  for  that  amend- 
ment was  to  secure  the  full  enjoyment  of  liberty  to 
the  colored  race  is  not  denied ;  yet  it  is  not  restricted 
to  that  purpose,  and  it  applies  to  every  one,  white  or 
black,  that  comes  within  its  provisions.  But,  as  said 
in  the  Slaughter-house  Cases,  the  protection  of  the 
citizen  in  his  rights  as  a  citizen  still  remains  with 
the  state.  This  principle  is  again  announced  in  the 
decision  in  United  States  v.  Cruikshank,"  wherein 
it  is  said  that  sovereignty,  for  the  protection  of  the 
rights  of  life  and  personal  liberty  within  the  respect- 
ive states,  rests  alone  with  the  states.  But  if  all  these 
rights  are  included  in  the  phrase  'privileges  and  im- 
munities' of  citizens  of  the  United  States,  which  the 
states  by  reason  of  the  Fourteenth  Amendment  can- 
not in  any  manner  abridge,  then  the  sovereignty  of 
the  state  in  regard  to  them  has  been  entirely  de- 
stroyed, and  the  Slaughter-house  Cases  and  United 
States  V.  Cruikshank  are  all  wrong,  and  should  be 
overruled. "  ^° 

10.  Further  as  to  federal  privileges  and  im- 
munities.— ^After  the  adoption  of  the  Fourteenth 
Amendment,  it  was  strenuously  contended  that  all  the 
guaranties  found  in  the  first  eight  amendments  to  the 

i»  92  V.  S.  542. 

20  Maxwell  v.  Dow,  176  TJ.  S.  581,  at  p.  592. 
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Federal  Constitution^*  became  guaranties  of  privi- 
leges and  immunities  of  citizens  of  the  United  States 
as  against  state  abridgment;  that  is  to  say,  it  was 
contended  that  after  the  adoption  of  the  Fourteenth. 
Amendment  the  state  could  not  abolish  grand  juries 
or  provide  for  trial  in  civil  or  criminal  cases  without 
a  jury,  and  that  practically  all  the  guaranties  of  civil 
rights  in  those  amendments  which  were  at  first  only 
limitations  upon  federal  power  became  by  virtue  of 
that  amendment  federal  limitations  upon  state  power. 
But  this  contention  was  not  supported  by  the  Supreme 
Court  of  the  United  States.  On  the  contrary,  it  an- 
nounced the  conclusion  that  "the  Fourteenth  Amend- 
ment did  not  forbid  the  states  to  abridge  the  personal 
rights  enimierated  in  the  first  eight  amendments,  be- 
cause those  rights  were  not  within  the  meaning  of  the 
clause  'privileges  and  immunities  of  the  citizens  of 
the  United  States." '2^ 

11.  Federal  guaranties  as  affecting  the  inhab- 
itants of  territorial  possessions. — ^In  providing  for 
the  government  of  territories  under  the  clause  in  the 
Constitution  authorizing  Congress  "to  make  all  need- 
ful rules  and  regulations  respecting  the  territories 
or  other  property  belonging  to  the  United  States,  "^^ 
territorial  governments  were  from  time  to  time  insti- 
tuted in  contemplation  of  the  ultimate  admission  of 
such  territories  as  states,  and  in  such  cases  it  was 
assumed  that  the  provisions  of  the  federal  Bill  of 
Rights  were  applicable  to  the  exercise  of  power  in 
such  territories,  under  the  authority  of  the  United 

21  See  §6. 

22  Twining  v.  New  Jersey,  211  U.  S.  78,  29  Sup.  Ct.  14. 

23  U.  S.  Const.,  Art.  IV,  |  3. 
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States.  When  considerable  areas  of  territory  came 
to  be  acquired  by  treaty,  tbe  rights  of  the  inhabitants 
of  such  territory  were  usually,  to  some  extent  at  least, 
determined  by  the  provisions  of  the  treaty  itself  as 
made  in  each  case.  But  when,  as  the  result  of  the  war 
with  Spain,  Porto  Rico  and  the  Philippine  Islands 
were  acquired  by  the  United  States,  the  provision  of 
the  treaty  was  that  the  civil  rights  and  political  status 
of  the  native  inhabitants  of  such  territories  were 
to  be  determined  by  Congress,  the  question  arose 
whether  the  express  guaranties  of  the  first  eight 
amendments  were  restrictions  upon  the  power  of  Con- 
gress to  legislate  with  reference  to  the  inhabitants  of 
such  territories.  A  similar  question  had,  indeed, 
arisen  under  the  treaty  for  the  annexation  of  the 
Hawaiian  Islands  as  a  part  of  the  territory  of  the 
United  States;  and  it  was  finally  decided  in  each  of 
these  instances  that  the  power  of  Congress  to  legis- 
late with  reference  to  a  territory  over  which  the  gov- 
ernment of  the  United  States  was  extended  by  treaty, 
without  incorporation  of  such  territory  into  the 
United  States  as  an  integral  part  thereof,  was  not 
subject  to  the  limitations  of  such  amendments ;  with 
the  result  that  such  provisions  of  the  amendments  as 
related  to  forms  of  procedure,  were  not  applicable  to 
such  legislation,  and  Congress  might  preserve  in  such 
territories  the  methods  of  trial  there  previously  exist- 
ing, although  they  did  not  conform  to  those  generally 
recognized  among  the  people  of  the  United  States 
as  originally  contemplated,  for  whom  guaranties  as 
to  such  methods  of  procedure  had  been  adopted.'**  As 

2<  DoTr  V.  United  States,  195  TJ.  S.  138,  24  Sup.  Ct.  808,  Leading  Illus- 
TRATivi!  Cases. 
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the  native  inhabitants  of  such  territories  did  not  be- 
come citizens  of  the  United  States  by  annexation 
alone,  without  further  action  of  Congress,  they  are 
not  entitled,  as  a  constitutional  right,  to  the  enjoy- 
ment of  such  privileges. 
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CHAPTER  n. 
POLITICAL    PRIVILEGES    AND    THEIR    PROTECTION. 

12.  Citizenship. — The  Constitution  of  the  United 
States  as  originally  adopted  recognized  citizenship 
of  the  United  States  and  citizenship  of  the  several 
states  as  an  existing  fact,  but  contained  no  definition 
of  either  condition.  No  doubt  it  was  assumed  that 
citizens  of  the  various  states  were  also  citizens  of  the 
United  States,  and  that  the  definition  of  citizenship 
was  to  be  determined  by  the  statutes  of  the  states,  or 
by  the  common  law  in  the  absence  of  statutes.^® 

25  "In  the  usage  of  English-speaking  people,  the  word  'citizen,'  in  the 
sense  of  membership  of  the  state,  is  quite  modern.  '  The  term  citizen, '  said 
Mr.  Justice  Daniel,  in  a  dissenting  opinion  in  Bundle  v.  Delaware  Canal  Co., 
14  Howard,  80,  97  (1852),  'will  be  found  rarely  occurring  in  the  writers  of 
English  law.'  The  word  is,  indeed,  familiar  enough  in  our  older  reports, 
law-books,  and  general  literature  as  designating  the  member  of  a  borough. 
*  *  *  The  proper  English  meaning  of  the  term  '  citizen '  imported  member- 
ship of  a  borough  or  local  municipal  corporation.  The  usual  word  for  a 
man's  political  relation  to  the  monarch  of  the  state  was  'subject.'  In 
Prance,  the  corresponding  phrase  citoyen,  concitoyen,  seems  to  have  long 
been  familiar,  in  the  modem  sense  of  the  word  'citizen.'  The  word  'citizen' 
is  not  found  in  any  of  our  state  constitutions  before  that  of  Massachusetts 
(1780) ;  and  it  was  not  in  the  rejected  Massachusetts  Constitution  of  1778. 
In  the  Declaration  of  Independence  (1776),  we  read  it  once:  'He  has  con- 
strained our  feUow-citizens,'  etc.,  and  once  in  the  Articles  of  Confederation 
(1781).  In  the  treaty  with  France  of  1778,  the  usual  phrase  is  'subjects' 
'people,'  or  'inhabitants';  but  'citizen'  does  not  occur  as  applicable  to  the 
United  States.  In  the  treaty  with  Great  Britain  of  1782,  it  is  used  in  a 
marked  way:  'There  shall  be  a  *  *  *  peace  between  his  British  majesty 
and  the  said  states,  and  between  the  subjects  of  the  one  and  the  citizens  of 
the  other.'  In  the  Massachusetts  Constitution  (1780)  the  word  occurs,  but 
more  sparingly  than  would  be  expected  in  a  similar  document  now.  In  the 
Federal  Constitution,  prepared  in  1787,  it  is  freely  used.  It  seems,  then,  to 
have  been  the  events  which  happened  in  this  country  in  the  eighth  and  ninth 
decades  of  the   last    [eighteenth]    century   which  first  brought  the  word 
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13.  By  birth  or  naturalization. — Bj  the  common 
law  of  England,  those  born  within  the  territorial 
limits  of  Great  Britain  were  subjects  of  Great  Brit- 
ain, with  perhaps  only  two  exceptions :  children  born 
within  its  limits  to  the  ambassadors  or  public  minis- 
ters of  foreign  governments;  and  children  born 
within  such  territorial  limits  to  those  who  were  public 
enemies  in  time  of  war  and  who  were  within  the  limits 
of  the  British  Dominion  on  account  of  hostile  mili- 
tary operations.  In  some  other  countries,  the  nation- 
ality of  the  parent  was  the  controlling  consideration 
in  determining  the  citizenship  of  the  child.  These 
two  conflicting  tests,  first,  birth  within  the  jurisdic- 
tion, and  second,  birth  to  parents  who  were  them- 
selves citizens  and  from  whom  a  child  derived  a 
nationality,  as  it  were,  by  inheritance,  have  both  had 
their  influence  in  the  definition  'of  citizenship  in  the 
United  States.  Aside  from  specific  ■  constitutional 
provisions,  it  is  well  settled  that  citizenship  in  a  state 
or  in  the  United  States  may  be  determined  by  legisla- 
tion, and,  in  the  case  of  the  United  States,  by  treaty. 
Therefore,  citizenship  may  depend,  first,  upon  birth; 
second,  upon  naturalization  according  to  statutory 
provisions  on  the  subject;  and,  third,  upon  naturaliza- 
tion by  special  provisions  relating  to  classes  of  per- 
sons upon  whom  citizenship  is  conferred  by  statutes 
or  by  treaty. 

It  is  evident  that  citizenship  is  different  from  resi- 

' citizen,'  in  our  modern  sense  of  it,  into  familiar  English  speech.  See 
Minor  v.  Happersett,  21  Wall.  162,  166.  For  interesting  indications  of  a 
certain  perplexity  felt  in  Europe,  in  1784,  as  to  Our  understanding  of  the 
term,  see  8  Works  of  John  Adama,  213."  Thayer,  Cases  on  Constitutional 
Law,  note  on  p.  459. 
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dence  or  domicile,  for  a  person  may  be  a  lawful  resi- 
dent of  or  domiciled  in  the  United  States,  although 
he  is  an  alien.  It  is  evident  also  that  citizenship  does 
not,  in  itself,  involve  the  exercise  of  political  privi- 
leges such  as  those  of  voting  or  holding  offibe,  for 
political  privileges  are  conferred  in  accordance  with 
considerations  of  public  policy  and  are  denied  to 
infants  on  account  of  their  immaturity,  to  insane  per- 
sons and  those  who  are  under  conviction  for  serious 
crimes  on  account  of  their  incapacity  or  unfitness,  and 
still,  in  many  states,  to  women,  although  they  may 
be  recognized  as  having  the  same  civil  rights  as  men.^* 
14.  Federal  citizenship. — In  1866,  Congress  for 
the  first  time  attempted  to  define  citizenship  of  the 
United  States,*^  and  in  1868,  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  was  adopted,  con- 
taining substantially  the  same  definition  by  declaring 
that  "all  persons  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  state  wherein 
they  reside.  "^^  This  declaration  embodies  the  gen- 
eral rule  of  the  English  common  law  that  citizenship 
is  determined  by  birth  within  the  territorial  limits, 
without  regard  to  nationality  of  parents.^®  The  lim- 
itation to  persons  who  are  subject  to  the  jurisdiction 
of  the  United  States  is  intended  to  exclude  children 
of  foreign  ambassadors  and  public  ministers  and  also 
Indians  who  are  subjects  of  their  respective  tribes. 

26  See  as  to  the  rights  of  suffrage,  §§  30-33. 

27  Civil  Bights  Act,  April  9,  1866  (Eev.  Stats.,  §  1992). 
23  Amend.  XIV,  §  1.   * 

2»  Minor  v.  HapperBett,  21  Wall.  162   (U.  S.),  Leading  Illustbativb 
Cases. 
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The  definition  also  includes,  by  reasonable  construc- 
tion, children  born  abroad  whose  fathers  are  ambas- 
sadors or  public  ministers  of  the  United  States,  and 
also  children  born  on  American  ships  on  the  high 
seas,  whose  fathers  are  citizens;  for  it  is  recognized 
by  international  law  that  the  residence  of  an  ambas- 
sador or  public  minister  abroad  is,  for  purposes  of 
jurisdiction,  a  part  of  the  territory  of  the  United 
States,  and  that  American  ships  on  the  high  seas  are 
likewise  a  part  of  such  territory.  But  the  constitu- 
tional declaration  does  not  exclude  the  power  of  Con- 
gress to  legislate  on  the  subject  for  the  purpose  of 
conferring  citizenship  on  classes  of  persons  not  com- 
ing strictly  within  the  constitutional  provision,^"  and 
it  is  provided  by  statute  that  children  born  out  of 
the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  are  at  the  time  of  the  birth  of  such  children 
citizens,  and  have  previously  resided  in  the  United 
States,  are  citizens  by  virtue  of  such  birth,  and  that 
a  woman  who  might  herself  become  a  citizen  by  natu- 
ralization acquires  citizenship  by  virtue  of  being  the 
wife  of  a  citizen.  But  a  right  of  election  is  recognized 
on  the  part  of  children  born  within  the  United  States 
to  aliens  and  children  born  beyond  the  limits  of  the 
United  States  to  citizens,  to  determine  for  themselves 
their  citizenship,  with  the  result  that  a  child  born 
within  the  United  States  to  alien  parents  and  going 
abroad  before  reaching  years  of  discretion,  and  re- 
maining abroad,  may  thus  renounce  his  potential  citi- 
zenship; while  children  of  citizens  born  abroad,  by 
electing  to  become  citizens  of  a  foreign  country,  may 

soBev.  Stats.,  §11992-1998. 
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fail  to  avail  themselves  of  the  privilege  Of  being  citi- 
zens of  the  United  States  by  birth.  So  a  woman  who 
has  acquired  citizenship  in  this  country  or  a  foreign 
country  by  Virtue  of  marriage  may  elect,  on  termina- 
tion of  the  marital  relation,  to  retain  the  citizenship 
thus  acquired,  or  resume  her  former  citizenship.®^ 

15.  Same  subject — ^Illustration. — The  scope  and 
effect  of  the  constitutional  and  legislative  definition 
of  federal  citizenship  was  discussed  by  the  Supreme 
Court  of  the  United  States  in  a  case®^  decided  in  1898, 
and  in  that  case  it  is  held  that  a  child  bom  to  Chinese 
parents,  permanently  residing  in  the  United  States, 
is  a  citizen  of  the  United  States,  although  the  parents 
remained  subjects  of  the  Emperor  of  China,  and 
under  existing  laws  could  not  have  become  citizens  of 
the  United  States,  had  they  desired  to  do  so;  with 
the  result  that  such  child,  subsequently  going  abroad 
for  a  temporary  purpose,  was  entitled  to  return  into 
the  United  States  notwithstanding  the  Chinese  Ex- 
clusion Act.  The  validity  and  effect  of  the  statutory 
provisions  relating  to  children  of  citizens  of  the 
United  States  bom  abroad  seem  not  to  have  been 
definitely  passed  upon  by  the  Supreme  Court  of  the 
United  States;  but  the  State  Department  has  con- 
sistently recognized  citizenship  in  such  cases,  subject 
to  the  right  of  election  on  the  part  of  the  child  so  bom 
to  adopt  the  citizenship  of  his  place  of  birth  by  re- 
maining subject  to  that  jurisdiction  until  after  the 
time  of  arriving  at  full  age.  Until  such  election  is 
made,  or  the  child  is  brought  into  the  United  States, 

81  Act  of  March  2,  1907,  34  Stats,  at  Large,  pp.  1228-9. 
32  United  States  v.  Wong  Kim  Ark,  169  TI.  S.  649,  18  Sup.  Ct.  456, 
Leading  IIlustbative  Cases. 
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he  remaiBS  subject  to  at  least  a  temporary  allegiance 
to  the  country  in  which  he  was  born  and  resides. 

16.  Same  subject — Further  illustration. — Correl- 
ative to  the  right  of  a  citizen  to  come  into  and  remain 
in  the  United  States  is  the  right  of  the  federal  gov- 
ernment to  exclude  such  classes  of  aliens  as  are  unde- 
sirable on  grounds  of  public  policy.  Many  such  pro- 
visions are  found  in  the  immigration  laws  and  the 
treaties  and  statutes  for  the  exclusion  of  certain 
classes  of  Chinese  subjects.  Indeed,  the  power  to 
determine  the  political  status  of  aliens  has  been  so 
far  extended  as  to  justify  the  expulsion  from  the 
United  States  of  certain  classes  of  aliens,*^  and  a 
statutory  provision  making  the  action  of  the  admin- 
istrative department  of  the  government  conclusive 
as  to  whether  a  person  insisting  upon  the  right  to 
come  into  the  country  as  a  citizen  on  the  question  of 
citizenship  ia  fact  has  been  sustained.**  To  thus 
make  the  decision  of  the  administrative  department 
conclusive,  is  not  denying  the  right  of  citizenship 
without  due  process  of  law. 

17.  State  citizenship. — ^Prior  to  the  adoption  of 
the  Fourteenth  Amendment,  which,  by  the  language 
already  quoted,  declares  that  citizens  of  the  United 
States  are  also  citizens  of  the  state  wherein  they 
reside,  there  was  no  federal  declaration  as  to  state 
citizenship.  Each  state  determined  for  itself  who 
were  entitled  to  the  privileges  of  such  citizenship,  and 
no  doubt  the  states  may  still  confer  some  of  the  usual 
privileges  of  citizenship  upon  persons  who  are  not 

33  Fong  Yue  Ting  v.  TJnited  States,  149  U.  S.  698,  13  Sup.  Ct.  1016. 
3*  United  States  v.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644,  Leading 
Illustrative  Cases.    And  see  §  108. 
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citizens  of  the  state  under  the  Fourteenth  Amend- 
ment. In  some  states,  the  political  privileges  of 
voting  and  holding  office  have  been  conferred  on 
resident  aliens  who  have  declared  their  intention  to 
become  citizens  of  the  United  States,  but  have  not 
yet  completed  their  naturalization. 

18.  Citizenship  in  the  territorial  possessions. — 
Citizenship  was  not  expressly  conferred  upon  the 
inhabitants  of  Porto  Rico  and  the  Philippines  when 
they  were  acquired  by  the  United  States  by  treaty 
with  Spain.  The  civil  rights  and  political  status  of 
the  native  inhabitants  of  such  territories  were  leift 
to  be  determined  by  Congress.*^  It  has  been  decided, 
however,  that  such  inhabitants  are  not  aliens.^® 

19.  Citizenship  of  Indians. — ^Although  members 
of  the  Indian  tribes'  are  born  within  the  territorial 
limits  of  the  United  States,  they  are  excluded  from 
Citizenship  by  the  clause  of  the  Fourteenth  Amend- 
ment above  referred  to.  Indian  tribes  are  recognized 
as  independent  sovereignties  with  which  treaties  may 
be  made,  although  they  are  under  the  protection  and 
tutelage  of  the  United  States,  and  their  members  may 
be  subject,  to  some  extent  at  least,  to  the  laws  of  the 
United  States.^''  But  persons  of  the  Indian  race 
may,  no  doubt,  so  far  have  lost  allegiance  to  any 
tribal  government  as  to  be  in  the  same  situation  as 
other  aliens  residing  within  the  limits  of  the  United 
States,  so  that  their  children  are  citizens  by  birth, 

35  Congress  has  recently  defined  and  provided  for  'the  acquisition  of  citizen- 
ship of  the  Philippine  Islands  and  declared  that  such  citizens  are  entitled 
to  the  protection  of  the  United  States.    Act  of  March  23,  1912. 

88  Gonzales  v.  Williams,  192  V.  S.  1,  24  .Sup.  Ct.  177. 

87  Elk  V.  Wilkins,  112  XJ.  S.  94,  5  Sup.  Ct.  41 ;  United  States  ▼.  Eagama, 
118  IJ.  S.  375,  6  Sup.  Ct.  1109. 
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for  they  may  not  be  excluded  from  citizenship  by 
reason  of  race  or  color.  And  by  statutory  provisions 
referred  to  in  §29,  even  members  of  Indian  tribes 
may  be  citizens  by  general  statutory  provisions, 
although  they  may  not  become  citizens  by  the  ordi- 
nary process  of  naturalization. 

20.  Citizenship  of  corporations. — The  term  citi- 
zen applies  only  to  natural  persons  and  does  not  in- 
clude corporations,  called  artificial  persons,  possess- 
ing only  the  rights  granted  to  them  by  their  charters. 
In  determining  whether  a  controversy  between  a  nat- 
ural person  and  a  corporation  is  one  between  citizens 
of  different  states  in  such  sense  as  to  give  the  federal 
courts  jurisdiction  over  it,  the  courts  hold  that  the 
corporation  must  be  deemed  a  citizen  of  the  state  of 
its  creation  f^  but  this  is  on  the  theory  that  the  corpo- 
ration consists  of  natural  persons  who  are  conclu- 
sively presumed  to  be  citizens  of  the  state  of  incor- 
poration. Private  corporations  are  not,  however, 
citizens  within  the  constitutional  guaranties  of  the 
privileges  and  immunities  of  citizenship,  although, 
like  natural  persons,  they  are  entitled  to  protection 
under  the  guaranties  of  due  process  of  law  and  equal 
protection  of  the  laws.^®  As  to  public  corporations 
and  quasi-public  corporations,  it  is  evident  that  no 
question  of  citizenship  can  arise,  for  they  are  in  fact 
only  branches  of  the  state  vested  with  certain  re- 
stricted governmental  powers. 

21.  Naturalization. — It  has  been  from  the  first  a 
theory  of  the  American  system  of  government  that 


88  See  subject,  Coxjets. 
»»  See  §  63. 
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expatriation  is  a  natural  right  and  that  therefore  the- 
subjects  of  other  governments  coming  within  the 
limits  of  the  United  States,  with  the  intent  of  perma- 
nently residing  therein,  may  acquire  citizenship  in 
the  United  States  and  the  state  of  such  residence, 
and  absolve  themselves  from  further  allegiance  to  the 
country  from  which  they  may  have  come.  Accord- 
ingly, it  is  provided  in  the  Federal  Constitution  that 
Congress  has  power  "to  establish  an  uniform  rule  of 
naturalization,"*"  in  accordance  with  which  subjects 
of  other  countries  may  become  citizens  of  the  United 
States. 

At  the  time  of  American  independence.  Great  Brit- 
ain did  not  recognize  any  right  of  expatriation  on  the 
part  of  its  subjects,  and  one  of  the  causes  leading  to 
the  war  of  1812  was  the  assertion  on  the  part  of  Great 
Britain  of  the  right  to  impress  into  naval  service  per- 
sons who,  formerly  British  subjects,  had  become 
American  citizens  by  naturalization.  But  all  civilized 
countries  now  acquiesce  in  the  right  of  subjects  who 
have  gone  abroad  into  another  country,  to  acquire 
citizenship  in  the  latter  and  renounce  their  former 
allegiance.  This  right  of  foreign  subjects  to  become 
American  citizens  by  expatriation  and  naturalization 
was  definitely  formulated  by  Congress  in  a  statute 
passed  in  1868*^  and  treaties  with  foreign  countries 
usually  provide  for  such  change  of  citizenship.  It 
is  evident  that  the  method  of  naturalization  provided 
for  by  Congress  excludes  similar  legislation  on  the 

*o  V.  S.  Const.,  Art.  I,  I  8,  par.  4. 

41  See  Eev.  Stats.,  §  1999.  The  right  of  expatriation  has  lately  been  defi- 
nitely conceded  as  to  American  citizens.  Act  of  March  2,  1907,  34  Stats,  at 
Large,  p.  1228. 
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part  of  the  states,  for  if  the  states  could  legislate  upon 
the  subject,  the  law  would  not  be  uniform. 

22.  Method. — ^Various  statutory  provisions  as  to 
the  method  of  naturalization,  some  of  them  enacted 
soon  after  the  adoption  of  the  Federal  Constitution, 
were  collected  in  §§2165-2174  of  the  Revised- Stat- 
utes of  the  United  States,  published  in  1873.  But  by 
a  recent  statute,*^  many  of  the  previous  statutory 
provisions  have  been  repealed  and  a  new  system  of 
naturalization  has  been  inaugurated.  By  this  stat- 
ute, a  "Bureau  of  Immigration  and  Naturalization" 
is  provided  for  in  the  Department  of  Commerce  and 
Labor,  having  charge  of  all  matters  concerning  the 
naturalization  of  aliens,  to  which  information  is  to  be 
furnished  as  to  the  applications  for  naturalization 
and  the  granting  of  certificates.  The  district  attor- 
neys of  the  United  States  may,  in  the  discharge  of 
their  duty,  in  proper  cases,  resist  the  application  in 
behalf  of  the  United  States  or  institute  proceedings 
for  the  cancellation  of  certificates  which  have  been 
improperly  granted. 

23.  Same  subject — Steps  required. — The  appli- 
cant for  naturalization  must  have  resided  in  the 
United  States  for  the  continued  term  of  five  years 
next  preceding  his  application ;  and  at  least  two  years 
prior  to  such  application,  and  after  he  has  reached 
the  age  of  eighteen  years,  he  must  have  made  a  dec- 
laration on  oath,  before  the  clerk  of  any  court  author- 
ized to  naturalize  aliens,  or  his  authorized  deputy, 
and  in  the  district  in  which  he  resides,  that  it  is  his 

*2Act  of  June  29,  1906,  34  Stats,  at  Large,  p.  596;  amended  in  some 
respects  by  Act  of  June  25,  1910,  36  Stats,  at  Large,  p.  829.    See  Part  VI. 
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bona  fide  intention  to  become  a  citizen  of  the  United 
States  and  to  renounce  forever  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state,  or  sov- 
ereignty, and  particularly,  by  name,  to  any  foreign 
prince,  potentate,  state,  or  sovereignty  of  which  he 
may  be,  at  the  time,  a  citizen  or  subject,  setting  forth 
in  such  declaration  various  matters  of  personal  de- 
scription and  the  date  of  his  arrival  in  the  United 
States,  as  required  by  the  statute.  Within  seven 
years,  and  not  sooner  than  two  years,  after  making 
such  declaration,  he  must  apply  by  verified  petition 
in  writing,  stating  facts  as  to  his  name,  residence, 
occupation,  date,  and  place  of  birth,  the  place  from 
which  he  emigrated,  and  the  date  and  place  of  his 
arrival  in  the  United  States,  in  the  same  general  man- 
ner as  in  his  preceding  declaration,  and  the  time, 
place,  and  name  of  court  of  such  previous  declara- 
tion ;  also  whether  or  not  he  is  married,  and  if  he  has 
children,  their  names  and  the  dates  and  places  of 
their  birth  and  residence. 

This  petition  must  also  set  forth  that  the  applicant 
is  not  a  disbeliever  in  or  opposed  to  organized  govern- 
ment, or  a  member  of  and  affiliated  with  any  organi- 
zation or  body  of  persons  teaching  disbelief  in  or 
opposition  to  organized  government,  or  a  polygamist 
or  a  believer  in  the  practice  of  polygamy,  and  also 
state  that  the  intention  of  the  applicant  is  to  become 
a  citizen  of  the  United  States  and  to  renounce  abso- 
lutely and  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  etc.,  as  required  in  the  declaration, 
and  that  it  is  his  intention  to  reside  permanently 
within  the  United  States;  and  other  matters  material 
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to  Ms  naturalization  wMeh  are  required  to  be  proved 
upon  such  application.  TMs  application  must  be 
verified  by  at  least  two  credible  witnesses  who  are 
citizens  of  the  United  States,  and  who  state  in  their 
affidavits  that  they  have  personal  knowledge  of  the 
residence  of  the  applicant  within  the  United  States 
for  at  least  five  years  continuously,  and  of  the  state, 
territory,  or  district  in  which  the  application  is  made, 
for  a  period  of  at  least  one  year  immediately  preced- 
ing the  filing  of  such  petition,  and  also  that  they  have 
personal  knowledge  that  the  petitioner  is  a  person 
of  good  moral  character  and  in  every  way  qualified 
in  their  opinion  to  be  admitted  as  a  citizen. 

In  connection  with  this  petition,  there  must  be  filed 
with  the  clerk  of  the  court  to  which  the  application 
is  made  a  certificate  from  the  Department  of  Com- 
merce and  Labor,  setting  out  the  place  and  manner  of 
the  applicant's  arrival  in  the  United  States  and  his 
previous  declaration  of  intention.  The  court  in  which 
this  petition  is  filed  must  be  a  court  of  the  United 
States  or  a  state  court  of  record  having  a  seal,  a  clerk, 
and  general  jurisdiction,  or  a  court  of  some  territory 
or  of  the  District  of  Columbia,  all  being  particularly 
described  in  the  statute,  and  the  application  must  be 
made  to  some  such  court  within  the  district  in  which 
the  applicant  then  resides. 

The  court  to  which  the  application  is  made  must 
then  proceed,  after  proper  notice  is  given,  with  a 
hearing  at  which  evidence  may  be  introduced  sup- 
porting or  controverting  the  statements  of  the  peti- 
tion, and  the  applicant  must  declare  on  oath  that  he 
will  support  the  Constitution  of  the  United  States 
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and  that  he  renounces  allegiance  and  fidelity  to  any 
foreign  prince,  etc.,  as  already  stated  in  his  declara- 
tion and  application,  and  that  he.  will  support  and 
defend  the  Constitution  and  laws  of  the  United  States 
against  all  enemies,  foreign  and  domestic,  and  bear 
true  faith  and  allegiance  to  the  same ;  and  in  case  he 
has  borne  any  hereditary  title  or  has  been  of  any  of 
the  orders  of  nobility  in  the  kingdom  or  state  from 
which  he  came,  he  must  make  an  express  renuncia- 
tion of  his  title  or  order  of  nobility,  which  must  be 
recorded.  The  court  may  then,  on  finding  that  the 
applicant  is  entitled  to  be  naturalized,  grant  such 
application;  but  the  application  shall  not  be  granted, 
nor  any  certificate  thereof  issued,  within  thirty  days 
preceding  the  holding  of  any  general  election. 

24.  Other  conditions. — ^In  addition  to  the  qualifi- 
cations required  to  be  shown  in  the  declaration  and 
application,  it  is  provided  that  no  one  who  advocates 
or  teaches  the  duty,  necessity,  or  propriety  of  the 
unlawful  assaulting  or  killing  of  any  ofi&cer  or  offi- 
cers, specifically  or  generally,  of  the  government  of 
the  United  States  or  of  any  other  organized  govern- 
ment, because  of  his  or  their  official  character,  shall 
be  naturalized;  also,  that  no  one  shall  be  naturalized 
who  cannot  speak  the  English  language,  with  certain 
exceptions  declared  in  the  statute.  Naturalization  is 
also  denied  to  alien  enemies. 

25.  Declarations  previously  made. — In  order  that 
the  new  statute  shall  not  exclude  those  who  in  good 
faith  are  relying  on  a  preliminary  declaration  made 
before  that  statute  took  effect,  it  is  provided  that  such 
declarations  which  were  in  accordance  with  the  statu- 
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tory  provisions  in  force  when  they  were  made,  shall 
be  recognized  as  sufficient. 

26.  White  persons. — ^Although  the  new  statute 
contains  no  specifications  or  qualifications  as  to  the 
race  of  the  applicant,  previous  statutory  provisions 
that  limited  naturalization  to  aliens  who  are  free 
white  persons  and  aliens  of  African  nativity  and  per- 
sons of  African  descent,**  and  specifically  providing 
that  no  court  shall  admit  Chinese  to  citizenship,** 
remain  unrepealed.  Under  these  provisions,  unless 
the  applicant  is  of  African  nativity  or  of  African 
descent,  he  must,  therefore,  be  a  free  white  person ; 
and  the  courts  have  held  that  Chinese,  Japanese, 
native  Hawaiians,  and  American  Indians  are  ex- 
cluded from  naturalization,  while  Mexicans,  Arme- 
nians, and  Syrians  are  within  the  description  of  the 
Caucasian  or  white  race.*^  But  these  decisions  are 
not  by  the  United  States  Supreme  Court,  and  cannot 
be  looked  upon  as  conclusive. 

27.  Married  women  and  minor  children. — The 
naturalization  of  the  parent  effects  also  the  natu- 
ralization of  his  children  under  the  age  of  twenty- 
one  years  who  are  dwelling  in  the  United  States  at 
the  time;*®  and,  as  already  indicated  in  the  section 
relating  to  citizenship,  the  wife  of  one  who  becomes 
naturalized  is  from  that  fact  alone  a  citizen,  provided 
she  is  a  person  capable  of  naturalization.    It  is  also 

*3  Bev.  Stats.,  §  2169  as  amended  by  Act  of  February  18,  1875,  18  Stats,  at 
Large,  p.  318. 

«*  Act  of  May  6,  1882,  22  Stats,  at  Large,  p.  61. 

*5  As  illustrating  the  application  in  this  connection  of  the  words  ' '  white 
person,"  see  In  re  Eodriguez,  81  Fed.  337;  In  re  HaUadjian,  174  Fed.  834; 
United  States  v.  Balsara,  180  Fed.  694. 

*8  Eev.  Stats.,  §  2172. 
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provided  that  if  one  who  has  declared  his  intention 
to  become  a  citizen  dies  before  his  actual  naturaliza- 
tion, his  widow  and  minor  children  may,  by  comply- 
ing with  the  other  provisions  of  the  statute,  be  natu- 
ralized without  making  any  declaration  of  intention. 

28.  Military  service. — The  statutes  above  re- 
ferred to  contain  special  provisions  as  to  the  natural- 
ization of  aliens  who  have  served  in  the  army,  navy, 
or  marine  corps  of  the  United  States  and  have  been 
honorably  discharged. 

29.  Indians. — In  connection  with  provisions  for 
allotment  of  lands  in  severalty  to  members  of  Indian 
tribes,  it  is  declared  by  statute  that  upon  the  com- 
pletion of  such  allotments  and  the  patenting  of  the 
lands  thereunder,  each  member  of  the  band  or  tribe  of 
Indians  to  whom  allotments  have  been  made  shall  be 
a  citizen  of  the  United  States  and  subject  to  the  laws, 
both  civil  and  criminal,  of  the  state  or  territory  in 
which  he  may  reside;  and  the  same  declaration  is 
made  with  reference  to  any  Indian  born  within  the 
territorial  limits  of  the  United  States  who  has  volun- 
tarily taken  up  within  said  limits  his  residence  sepa- 
rate and  apart  from  any  tribe  and  has  adopted  the 
habits  of  civilized  life.*^  By  receiving  allotment  of 
and  patent  for  land  which  entitles  the  Indian  to  citi- 
zenship, he  ceases  to  be  a  ward  of  the  government  and 
becomes  a  citizen  of  the  United  States  and  of  the 
state  in  which  he  resides,  and  as  such  is  beyond  the 
reach  of  Indian  police  regulations  prescribed  by  the 

4T  Act  of  February  8,  1887,  ehap.  119,  |  6,  24  Stats,  at  Large,  p.  390,  as 
amended  by  Act  of  May  8,  1906,  ehap.  2348,  34  Stats,  at  Large,  p.  182.  Aa 
early  as  1865,  there  was  provision  for  Indians  of  certain  tribes  becoming 
citizens  of  the  United  States  by  the  forms  of  naturalization.  See  Kev. 
Stats.,  §  2312. 
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federal  goveriuneiit.    As  a  citizen,  he  is  subject  pri- 
marily to  the  police  power  of  the  state.** 

30.  Suffrage. — Among  the  political  privileges 
most  highly  esteemed  in  a  free  government  and  most 
carefully  protected  is  that  of  suffrage.  Indeed,  it  is 
generally  spoken  of  as  a  right ;  but  it  is  not  a  funda- 
mental right  such  as  that  of  life,  liberty,  or  property, 
but  a  privilege  conferred  for  the  general  public  bene- 
fit and  "welfare  on  those  classes  of  persons  who,  it  is 
assumed,  are  reasonably  qualified  to  exercise  it.  Thus, 
although  all  persons,  irrespective  of  their  condition, 
are  guaranteed  protection  as  to  their  liberty  and 
property,  and  all  citizens,  irrespective  of  age  or  sex, 
are  protected  in  the  privileges  and  immunities  of 
citizenship,  only  those  persons  upon  whom  the  right 
of  suffrage  has  been  conferred  are  protected  in  the 
enjojmient  of  that  form  of  participation  in  the  affairs 
of  the  government.  The  privilege  is  not  granted  to 
idiots  or  lunatics,  nor  to  persons  under  the  age  of 
majority,  nor,  save  now  in  some  of  the  states,  to 
women;  nor  in  general  to  persons  who  are  not  citi- 
zens. It  may  be  denied  also  to  persons  who  have  been 
convicted  of  crime,  or  to  those  who  are  bigamists  or 
polygamists,  or  to  those  who  have  been  guilty  of  the 
offense  of  betting  upon  the  elections,  or  of  malfea- 
sance in  office.  Educational  qualifications  may  also 
be  imposed,  and  in  the  early  history  of  the  country  it 
was  not  uncommon  to  require  certain  property  quali- 
fications. The  exercise  of  the  right  may  also  be  regu- 
lated by  requiring  a  specified  term  of  residence  in 
the  state,  county,  and  municipality  in  which  the  right 

«s  In  re  Heff,  197  V.  S.  488,  25  Sup.  Ct.  506. 
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to  vote  is  to  be  exercised.  Other  conditions  may  be 
imposed,  such  as  that  the  voter  shall  be  duly  regis- 
tered prior  to  the  election  and  that  he  shall  cast  his 
ballot  only  in  accordance  with  some  prescribed  form. 
Prepayment  of  taxes  is  sometimes  required. 

31.  Under  state  constitutions. — ^If,  as  is  usual, 
the  state  constitution  prescribes  the  qualifications  of 
voters,  the  legislature  may  not  deny  the  right  to  any 
who  are  thus  qualified,  nor  may  it  extend  the  privi- 
lege to  any  not  thus  qualified;  but  it  may  neverthe- 
less regulate  the  method  in  which  the  right  or  privi- 
lege is  to  be  enjoyed.  And  as  to  of&ces  not  contem- 
plated or  provided  for  in  the  constitution,  the 
legislature  in  creating  such  offices  may  prescribe  the 
qualifications  of  the  voters  who  are  to  participate  in 

-filling  them. 

32.  Federal  constitutional  and  statutory  provi- 
sions.— The  provision  of  the  Fourteenth  Amend- 
ment that  "no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,"  etc.,  in  no  way  impairs 
or  restricts  the  powers  of  the  respective  states  to 
determine  who  shall  be  entitled  to  suffrage  therein. 
And  it  has  accordingly  been  held  that  although 
women  may  be  citizens  of  the  United  States  and  of 
the. states  in  which  they  reside,  the  right  to  vote  is  not 
one  of  the  privileges  or  immunities  of  such  citizen- 
ship and  that  therefore  women  are  not  entitled  to  vote 
unless  the  franchise  is  conferred  upon  them  by  the 
state  constitution  or  laws.*®  But  the  Fifteenth  Amend- 

4»  Minor  v.   Happersett,   21   Wall.  162    (TJ.    S.),  Leading  Illusteativb 
Cases. 

218 


POLITICAL  PRIVILEGES  35 

meBt  expressly  prohibits  "the  denial  or  abridgmeBt 
by  the  United  States  or  by  any  state  of  the  right  to 
vote  on  account  of  race^  color,  or  previous  condition 
of  servitude,"  and  Congress  is  given  power  to  enforce 
the  observance  of  this  prohibition  on  the  part  of  the 
states.  To  this  extent,  the  right  to  vote  is  guaranteed 
by  the  Federal  Constitution;  although  it  is  depend- 
ent for  its  definition  on  state  constitutions  and  stat- 
utes. But  a  denial  of  or  interference  with  the  right 
on  account  of  race,  color,  or  previous  condition  of 
servitude  not  resulting  from  the  exercise  of  federal 
or  state  authority  is  not  subjected  by  this  section 
to  regulation  or  control  of  Congress.®" 

33.  Right  to  vote  at  federal  elections. — The  only 
officers  of  the  United  States  chosen  by  vote  of  the 
people  are  the  President  and  Vice-President,  who  are 
indirectly  chosen  by  popular  vote  in  the  selection  of 
presidential  electors,  and  senators  and  members  of 
Congress,  who  are  directly  chosen  by  popular  vote. 
The  method  of  choosing  the  electors  of  the  President 
and  Vice-President  is  to  be  determined  by  the  states, 
but  Congress  may  determine  the  time  of  choosing 
such  electors.®^  The  qualifications  of  those  who  shall 
vote  for  presidential  electors  are,  therefore,  deter- 
mined by  the  constitutions  and  laws  of  the  states.  As 
to  the  election  of  senators  and  congressmen,  it  is  pro- 
vided that  they  shall  be  chosen  by  the  people  of  the 
several  states;  and  that  the  electors  in  each  state 
shall  have  the  "qualifications  requisite  for  the  elect- 
ors of  the  most  numerous  branch  of  the  state  legis- 

BO  James  v.  Bowman,  190  TJ.  S.  127,  23  Sup.  Ct.  678. 
Bi  U.  S.  Const.,  Art.  II,  §  1,  pars.  2,  3. 
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lature.""^  Therefore,  the  right  to  vote  for  senators 
and  memhers  of  Congress  is  dependent  upon  the 
constitution  and  laws  of  the  state  prescribing  the 
qualifications  for  electors  who  shall  vote  in  choosing 
the  members  of  the  lower  house  of  the  state  legisla- 
ture in  that  state.  The  right  of  one  thus  qualified  to 
vote  is,  however,  a  federal  right,  and  Congress  has 
the  constitutional  power  to  pass  laws  for  the  pro- 
tection and  security  of  the  right  thus  conferred  by 
the  Federal  Constitution.^*  Senators  of  the  United 
States  formerly  were  chosen  by  the  legislatures  of 
the  various  states.®*  Since  the  adoption  of  the  Seven- 
teenth Amendment,  they  are  elected  directly  by  the 
electors.  But  the  times,  places,  and  manner  of  hold- 
ing elections  for  United  States  senators  and  mem- 
bers of  Congress,  while  they  are  to  be  prescribed  in 
each  state  by  the  legislature  thereof,  may  be  regu- 
lated by  Congress  except  as  to  the  places  of  choosing 
senators,^®  and  each  house  of  Congress  is  declared 
to  be  the  judge  of  the  election  returns  and  qualifica- 
tions of  its  own  members.®*  It  is  thus  apparent  that 
whUe  Congress  may  exercise  some  control  over  fed- 
eral elections,®'^  the  right  of  suffrage  is  dependent 
upon  state  constitutions  and  statutes  subject  only  to 
the  limits  of  the  Fifteenth  Amendment. 
34.    Republican  form  of  government. — One  of  the 

62  XT.  S.  Const.,  Art.  I,  §  2,  par.  1 ;  Amend.  XVII. 

53  Ex  parte  Yartrough,  110  U.  S.  651,  4  Sup.  Ct.  152. 

64  U.  S.  Const.,  Art.  I,  §  3,  par.  1 ;  Amend.  XVII. 

50  U.  S.  Const.,  Art.  I,  §  4,  par.  1. 

66  U.  S.  Const.,  Art.  I,  §  5,  par.  1. 

57  See  for  instance.  Act  of  March  4,  1909,  chap.  321,  §§  19-26,  35  Stats,  at 
Large,  p.  1092;  Act  of  June  25,  1910,  chap.  392,  36  Stats,  at  Large,  p.  822; 
Act  of  August  19,  1911,  chap.  33,  37  Stats,  at  Large,  p.  25. 
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guaranties  of  political  rights  to  the  people  of  the 
respective  states  is  that  found  in  the  provision  of  the 
Federal  Constitution  that  "The  United  States  shall 
guarantee  to  every  state  in  this  union  a  republican 
form  of  government."^®  "While  the  guaranty  is  in 
language  to  the  state,  it  is  evident  that  in  effect  it  is 
to  the  people  of  the  state,  for  an  infringement  of  it 
would  be  an  interference  with  the  theory  of  the  Amer- 
ican system  of  government,  involving  as  it  does  a  par- 
ticipation by  the  people  in  the  establishment  and 
maintenance  of  the  government  under  which  they 
live.  A  republican  form  of  government  is  repre- 
sentative government  as  distinguished  on  the  one 
hand  from  a  pure  democracy  in  which  all  power  is 
exercised  directly  by  the  mass  of  the  people  acting 
as  a  whole,  and  on  the  other  hand  from  a  monarchy  in 
which  all  power  is  exercised  by  and  proceeds  from  a 
ruler,  or  an  aristocracy  in  which  all  power  is  exercised 
exclusively  by  a  privileged  class.  But  a  government 
may  be  republican  in  form,  that  is,  a  representative 
government, --although  the  qualifled-electorsu-losome 
extent  determine  by  direct  vote  the  laws  by  which  they 
shall  be  governed;  for  instance,  by  means  of  the 
initiative  or  referendum.  No  matter  how  extensive- 
may  be  the  grant  of  the  right  of  suffrage,  it  is  evident 
that  the  body  of  the  voters  whose  will  alone  is  ex- 
pressed ia  the  choice  of  executive  or  legislative  offi- 
cers and  in  dictating  their  actions,  must  inevitably 
constitute  less  than  a  majority  of  all  the  people  who 
are  subject  to  the  laws;  and  those  who  exercise  the 
elective  franchise,  in  a  very  proper  sense,  act  only 

58  U.  S.  Const.,  Art.  IV,  §  4. 
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in  a  representative  capacity ;  for  the  right  to  vote  is, 
in  itself,  only  a  political  privilege. 

35.  Purpose  of  the  provision. — ^As  the  people  of 
the  colonies  had  been  living  under  a  government 
monarchical  in  form  and  were  seeking  to  establish  gov- 
ernments in  which  the  power  of  the  people  should  be 
substituted  for  that  of  a  monarch  and  his  representa- 
tives, it  is  evident  the  primary  distinction  sought  to 
be  established  was  that  between  monarchical  and  pop- 
ular representative  governments.  It  is  also  evident 
that  the  governments  of  the  states  which  were  coales- 
cing to  form  a  federal  government  by  the  adoption 
of  a  constitution  ought  to  be  of  substantiallythe  same 
general  character.®^  It  is  assumed  that  the  .govern- 
ments of  the  states  forming  the  Union  are  repub- 
lican, and  the  guaranty  in  the  Federal  Constitution 
has  reference,  therefore,  to  the  maintenance  in  each 
state  of  a  government  which  should  be  republican  in 
form.®" 

36.  Changes  in  state  governments. — ^It  is  the- 
oretically, though  hardly  practically,  conceivable  that 
the  people  of  a  state  while  it  remains  within  the 
Union  should  attempt  to  estabKsh  some  form  of  gov- 

■  ernment  not  republican,  by  adopting  a  new  constitu- 
tion or  amending  the  existing  constitution.  It  would 
then  be  for  the  federal  government  to  determine 
whether  the  change  had  been  of  such  character  as  to 
render  the  state  government  unrepublican,  and  if  so, 
to  disregard  the  attempted  change  and  take  measures 
to  provide  for  the  organization,  by  the  people  of  the 

69  Federalist,  Nos.  21  and  43. 

00  Minor  v.  Happersett,  21  Wall.  162  (U.  S.),  Leading  Illustrative 
Cases. 
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state,  of  a  government  which  should  be  republican. 
An  occasion  to  apply  the  constitutional  provision  did 
arise  when,  during  the  Civil  War,  some  of  the  state 
governments  ceased  to  perform  their  proper  func- 
tions for  the  states  as  members  of  the  Union  and 
attempted  to  exercise  authority  under  the  so-called 
government  of  the  Confederation,  Thereupon,  such 
states  ceased  to  have  governments  which  could  exer- 
cise lawful  authority,  and  it  became  incumbent  upon 
the  government  of  the  United  States  to  provide  for 
the  establishment  of  duly  authorized  governments  for 
such  states,  which  should  be  republican. 

The  difficulty  was  not,  however,  that  the  state  gov- 
ernments attempting  to  form  and  carry  on  a  confed- 
eration in  rebellion  against  the  government  of  the 
United  States  were  not  republican  in  form,  but  rather 
that  they  were  not  duly  authorized  governments  of 
the  states  as  members  of  the  Union,  and  the  duty  of 
the  United  States  was  thereupon  to  provide  some 
method  for  the  organization,  in  the  states  whose  gov- 
ernments had  attempted  to  secede  from  the  Union, 
of  duly  authorized  governments  for  such  states  as 
members  of  the  Union,  This  was  done  by  the  recon- 
struction acts  passed  by  Congress,*^ 

37.  Method  of  determining  whether  a  state  gov- 
ernment is  republican. — The  Constitution  does  not 
provide  specifically  any  method  to  be  pursued  by  the 
federal  government  in  determining  whether  an  ex- 
isting or  proposed  state  government  is  republican  in 
form.  But  in  the  nature  of  things,  whenever  sen- 
ators or  representatives,  selected  by  the  states  or 

»i  Texas  t.  White,  7  Wall.  700  (U.  S.),  Leading  Illustrative  Cases. 
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their  people,  claim  the  right  to  sit  in  Congress,  the 
practical  question  is  presented,  whether  the  state  gov- 
ernment, under  the  laws  of  which  they  have  been 
selected  or  chosen,  is  in  form  republican;  and  that 
question  is  practically  determined  when  the  sen- 
ators or  members  of  Congress  from  a  state  are  admit- 
ted to  sit  as  representing  the  government  and  people 
of  that  state.  When  Congress-  admits  a  new  state,  it 
practically  determines  that  the  constitution  under 
which  it  seeks  admission  provides  for  a  republican 
form  of  government. 

38.  Cases  of  invasion  or  insurrection. — ^It  is  made 
the  duty  of  the  United  States  to  protect  each  of  the 
states  "against  invasion;  and,  on  application  of  the 
legislature,  or  of  the  executive  (when  the  legislature 
cannot  be  convened),  against  domestic  violence."  In 
the  discharge  of  this  duty,  the  government  of  the 
United  States  must  determine  whether  by  invasion 
the  authorized  government  of  a  state  has  been  over- 
thrown, and  whether  the  legislature  or  executive  of 
the  state  asking  protection  against  domestic  viola- 
tions is  the  duly  authorized  legislature  or  executive 
of  a  state  harving  a  republican  form  of  government; 
and  if  it  appears  that  the  regular  government  has 
been  overthrown,  or  that  the  state  on  behalf  of  which 
relief  is  asked  against  domestic  violations  has  not  a 
republican  form  of  government,  then  provision  must 
be  made  for  the  organization  within  the  state  of  a 
duly  authorized  government  in  accordance  with  such 
form. 

39.  Political  question. — ^In  these  various  ways,  it 
may  be  necessary  for  the  government  of  the  United 
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States,  or  some  branch  of  that  government,  acting 
within  its  proper  scope,  to  determine,  as  between  gov- 
ernments claiming  to  act  for  the  state,  which  is  the 
duly  constituted  government.  Such  a  question  is  in 
its  nature  political,  and  not  judicial,  and  the  action 
of  the  proper  branch  of  the  federal  government  can 
not  be  reviewed  or  passed  upon  by  the  courts.®^ 

40.  Titles  of  nobility. — Another  guaranty  against 
the  establishment  in  a  state  of  a  form  of  government 
not  republican  is  the  provision  that  no  state  shall 
"grant  any  title  of  nobility."** 

82 Luther  v.  Borden,  7  How.  1    (U.S.);  Pacifle  States  T.  &  T.  Qo.  t. 
Oregon,  223  U.  S.  118,  32  Sup.  Ct.  224. 
es  V.  S.  Const,  Art.  I,  §  10,  pax.  1. 
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CHAPTER  III. 
CIVIL  RIGHTS  AND  THEIR  GUARANTIES. 

41.  Federal  and  state  constitutional  provisions.— 
The  principal  function  of  an  organized  government 
is  to  protect  the  people  in  their  civil  rights ;  that  is, 
in  the  enjoyment  of  all  those  privileges  to  which,  as 
members  of  society,  they  are  justly  entitled.  And 
collectively,  these  civil  rights  are  involved  in  the  en- 
joyment of  liberty.  More  specifically,  they  are  spoken 
of  as  involving  life,  personal  liberty,  property,  and 
the  pursuit  of  happiness,  all  subject  to  a  restriction 
that  the  enjoyment  of  these  rights  on  the  part  of  any 
one  person  or  class  of  persons  shall  not  unduly  in- 
fringe upon  like  enjoyment  of  rights  on  the  part  of 
others.  Certain  specific  guaranties  are  found  in  state 
constitutions  and  in  the  Constitution  of  the  United 
States,  and  these  may  now  be  properly  described, 
bearing  in  mind  the  principle  of  interpretation  al- 
ready explained,®*  that  the  guaranties  found  in  the 
first  eight  amendments  of  the  Federal  Constitution 
are  only  guaranties  against  action  of  the  federal 
government,  and  that  in  general  the  protection  of 
civil  rights  depends  on  the  guaranties  found  in  the 
constitutions  of  the  respective  states. 

42.  Religious  liberty. — The  Federal  Constitution 
prohibits  the  requirement  of  any  religious  test  "as 
a  qualification  to  any  ofl&ce  or  public  trust  under  the 

6*  See  §§5-6. 
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United  States, ""^  and  also  forbids  Congress  making 
any  law  "respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof."*®  But  the 
state  constitutions  in  various  forms  guarantee,  in  a 
broader  sense,  religious  liberty,  which  involves  not 
only  religious  toleration,  but  also  religious  equality. 
No  discriminations  are  permitted  on  account  of  religr 
ious  belief;  indeed,  civil  government  according  to 
the  American  theory  does  not  concern  itself  with  mat- 
ters of  belief,  but  only  with  the  actions  and  conduct 
of  its  members.  On  the  other  hand,  religious  belief, 
no  matter  how  conscientious,  is  no  excuse  for  the  vio- 
lation of  the  rules  of  civil  conduct  prescribed  by  law- 
ful authority.  Thus,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  belief  on  the  part 
of  the  Mormons  that  polygamy  was  a  divine  institu- 
tion would  not  excuse  the  violation  of  the  law  prohib- 
iting plurality  of  wives.®^  In  this  case  the  court  said : 
"Laws  are  made  for  the  government  of  actions,  and 
while  they  cannot  interfere  with  mere  religious  belief 
and  opinions,  they  may  with  practices.  Suppose  one 
believed  that  human  sacrifices  were  a  necessary  part 
of  religious  worship ;  would  it  be  seriously  contended 
that  the  civil  government  under  which  he  lived  could 
not  interfere  to  prevent  a  sacrifice?  Or,  if  a  wife 
religiously  believed  it  was  her  duty  to  burn  herself 
upon  the  funeral  pile  of  her  dead  husband,  would  it 
be  beyond  the  power  of  the  civil  government  to  pre- 
vent her  carrying  her  belief  into  practice  ?  So  here, 
as  a  law  of  the  organization  of  society  under  the 

65  V.  S.  Const.,  Art.  VI,  par.  3. 

06  TJ.  S.  Const.,  Amend.  I. 

67  Eeynolds  v.  United  States,  98  U.  S.  145. 
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exclusive  dominion  of  the  United  States,  it  is  pro- 
vided that  plural  marriages  shall  not  be  allowed. 
Can  a  man  excuse  his  practices  to  the  contrary  be- 
cause of  his  religious  belief?  To  permit  this  would 
be  to  make  the  professed  doctrines  of  religious  belief 
superior  to  the  law  of  the  land,  and  in  effect  to  per- 
mit every  citizen  to  become  a  law  unto  himself. 
Government  could  exist  only  in  name  under  such 
circumstances." 

In  another  case,®*  the  same  court  has  explained  at 
some  length  the  guaranty  of  religious  liberty.  "The 
term  'religion'  has  reference  to  one's  views  of  his 
relations  to  his  Creator,  and  to  the  obligations  they 
impose  of  reverence  for  His  being  and  character,  and 
of  obedience  to  His  will.  It  is  often  confounded  with 
the  cultus  or  form  of  worship  of  a  particular  sect, 
but  is  distinguishable  from  the  latter.-  The  First 
Amendment  to  the  Constitution,  in  declaring  that 
Congress  shall  make  no  law  respecting  the  establish- 
ment of  religion,  or  forbidding  the  free  exercise- 
thereof,  was  intended  to  allow  every  one  under  the 
jurisdiction  of  the  United  States  to  entertain  such 
notions  respecting  his  relations  to  his  Maker  and 
the  duties  they  impose  as  may  be  approved  by  his 
judgment  and  conscience,  and  to  exhibit  his  senti- 
ments in  such  form  of  worship  as  he  may  think 
proper,  not  injurious  to  the  equal  rights  of  others, 
and  to  prohibit  legislation  for  the  support  of  any 
religious  tenets,  or  the  modes  of  worship  of  any  sect. 

''The  oppressive  measures  adopted,  and  the  cruel- 
ties and  punishments  inflicted  by  the  governments  of 

68  Davis  V.  B6ason,  133  IT.  S.  333,  10  Sup.  Ct.  299. 
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Europe  for  many  ages,  to  compel  parties  to  conform, 
in  their  religious  beliefs  and  modes  of  worship,  to 
the  views  of  the  most  numerous  sect,  and  the  folly 
of  attempting  in  that  way  to  control  the  mental  oper- 
ations of  persons,  and  enforce  an  outward  conformity 
to  a  prescribed  standard,  led  to  the  adoption  of  the 
amendment  in  question.  It  was  never  intended  or 
supposed  that  the  amendment  could  be  invoked  as  a 
protection  against  legislation  for  the  punishment  of 
acts  inimical  to  the  peace,  good  order,  and  morals  of 
society.  With  man's  relations  to  his  Maker,  and  the 
obligations  he  may  think  they  impose,  and  the  man- 
ner in  which  an  expression  shall  be  made  by  him  of 
his  belief  on  those  subjects,  no  interference  can  be 
permitted,  provided  always  the  laws  of  society,  de- 
signed to  secure  its  peace  and  prosperity,  and  the 
morals  of  its  people,  are  not  interfered  with.  How- 
ever free  the  exercise  of  religion  may  be,  it  must 
be  subordinate  to  the  criminal  laws  of  the  country, 
passed  with  reference  to  actions  regarded  by  gen- 
erar  consent  as  properly  the  subjects  of  punitive 
legislation. 

"There  have  been  sects  which  denied  as  a  part  of 
their  religious  tenets  that  there  should  be  any  mar- 
riage tie,  and  advocated  promiscuous  intercourse  of 
the  sexes  as  prompted  by  the  passions  of  its  members. 
And  history  discloses  the  fact  that-  the  necessity  of 
human  sacrifices,  on  special  occasions,  has  been  a 
tenet  of  many  sects.  Should  a  sect  of  either  of  these 
kinds  ever  find  its  way  into  this  country,  swift  pun- 
ishment would  follow  the  carrying  into  effect  of  its 
doctrines,  and  no  heed  would  be  given  to  the  pretense 
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that,  as  religious  beliefs,  their  supporters  could  be 
protected  in  their  exercise  by  the  Constitution  of  the 
United  States." 

Religious  liberty,  however,  involves  more  than  the 
negative  right  of  freedom  of  religious  belief,  free- 
dom in  advancing  religious  interests  should  not  be 
interfered  with  by  government,  unless  a  like  liberty 
on  the  part  of  others  having  different  religious  inter- 
ests is  infringed.  Government  may  properly  recog- 
nize the  existence  Of  religious  beliefs  and  take  ac- 
count of  the  fact  that  the  fundamental  principles  of 
the  Christian  religion  are  recognized  and  accepted 
by  a  large  portion  of  the  people.  Accordingly,  it  is 
deemed  proper  that  religious  services  in  accordance 
with  the  forms  of  the  Christian  religion  and  without 
discrimination  as  to  sect  be  provided  at  the  public 
expense  in  legislative  assemblies  and  in  state  institu- 
tions. 

43.  Protection  of  religious  freedom. — ^In  provid- 
ing for  the  preservation  of  the  peace  and  good  order 
of  the  people  as  a  whole,  the  government  may  prop- 
erly prohibit  conduct  which  is  shocking  to  religious 
sentiment,  such  as  blasphemy,  and  may  punish  the 
obstruction  of  or  interference  with  religious  assem- 
blies and  exercises.  It  may  also  require  cessation  of 
usual  occupations  on  the  Sabbath  day  which  is  set 
apart  by  the  majority  of  people  as  a  proper  day  for 
religious  services;  and  it  may  so  far  as  it  sees  fit, 
make  exceptions  from  the  usual  prescribed  regula- 
tions of  society  in  favor  of  members  of  a  sect  haAdng 
a  different  religious  belief  from  that  entertained  by 
the  majority.    Furthermore,  it  may  so  far  take  cog- 
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nizanee  of  assemblies  for  religious  purposes  as  to  re- 
quire that  they  be  so  conducted  as  not  to  interfere 
with  the  general  good  order. 

44.  Taxation  and  exemptions. — Taxes  cannot  be 
imposed  for  the  support  of  religion,  nor  of  any  in- 
stitutions which  are  in  whole  or  in  part  designed  to 
promote  any  particular  form  of  religion,  nor  on  the 
other  hand,  can  discriminations  on  account  of  re- 
ligion, be  permitted  which  give  a  substantial  ad- 
vantage to  those  having  a  particular  form- of  belief 
as  compared  with  others.  But  it  is  not  regarded  as 
improper  to  exempt  from  taxation  property  devoted 
to  religious  purposes.  The  usual  exemptions  of 
church  property  so  far  as  it  is  devoted  entirely  to 
religious  uses,  may  be  sustained  on  the  assumption 
that  the  promotion  of  religion  in  general  is  of  public 
interest  and  that  the  burden  on  property  owners  is 
not  thereby  materially  increased. 

45.  Bible  in  schools. — The  question  has  some- 
times arisen  in  the  courts  whether  the  reading  of  the 
Bible  in  the  public  schools  supported  by  general  tax- 
ation may  properly  be  authorized.  In  view  of  the 
declaration  in  the  Ordinance  of  1787  ,f or  the  govern- 
ment of  the  North  West  Territory,  that  "Religion, 
morality,  and  knowledge  being  necessary  to  good 
government  and  the  happiness  of  mankind,  schools 
and  the  means  of  educating  shall  forever  be  encour- 
aged" (this  Ordinance  preceded  the  admission  of 
states  from  such  Territory  and  was  recognized  in  the 
constitutions  of  such  states) ,  it  has  been  held  by  the 
Supreme  Court  of  Michigan®®  that  the  guaranty  of 

09  Pfeiffer  v.  Board  of  Education,  118  Mich.  560,  77  N.  W.  250. 
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religious  liberty  does  not  prevent  the  reading  in  the 
public  schools  as  a  part  of  the  exercises  thereof,  ex- 
tracts from  the  Bible  so  long  as  attendance  upon  such 
reading  is  not  made  a  condition  for  enjoying  the 
privilege  of  the  schools.  On  the  other  hand,  it  has 
been  held  by  the  Supreme  Court  of  Wisconsin'^'*  that 
the  use  of  the  Bible  as  a  text  book  in  the  public 
schools  and  stated  reading  thereof,  without  restric- 
tion, is  in  violation  of  a  provision  of  the  state  con- 
stitution prohibiting  sectarian  instruction  in  the 
schools  of  the  state. 

46.  Freedom  of  speech  and  the  press. — The  right 
to  entertain  any  political,  religious,  or  social  beliefs 
so  long  as  they  are  not  made  the  basis  for  unlawful 
acts,  and  the  further  right  to  express  such  beliefs,  so 
far  as  their  expression  is  not  calculated  to  induce 
others  to  commit  unlawful  acts,  are  guaranteed  by 
the  usual  constitutional  provisions  as  to  freedom  of 
speech  and  the  press.  The  exercise  of  these  rights  is 
subject  to  the  limitation  that  the  welfare  of  society, 
as  a  whole,  must  not  be  put  in  peril  and  the  individual 
rights  of  other  members  of  society  must  not  be  in- 
fringed. Indeed,,  the  definition  of  these  rights  in  it- 
self involves  the  necessary  limitations.  The  promul- 
gation of  beliefs  which  are  derogatory  to  public  in- 
stitutions, or  public  officers,  or  even  private  individ- 
uals, may  properly  be  restricted  to  suitable  occasions, 
good  causes,  and  justifiable  ends.  Preedom  of  discus- 
sion with  reference  to  public  affairs  is  essential  to 
popular  government  but  should  not  be  permitted 
where  its  tendency  is  to  overthrow  organized  govem- 

To  state  V.  District  Board,  76  Wis.  177,  44  N.  W.  967. 
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ment,  or  interfere  with  the  discharge  of  duty  on  the 
part  of  those  acting  under  its  authority.  The  pri- 
vate character  of  individuals  should  not  be  defamed, 
nor  their  property  rights  impaired  by  the  promulga- 
tion or  publication  of  derogatory  statements  save  as 
the  occasion  may  require  in  the  discharge  of  some 
general  or  particular  duty  and  then  only  with  good 
motives. 

47.  Privileged  publications. — The  constitutional 
guaranties  relate  to  oral  communications  and  publi- 
cations as  well  as  to  publications  by  writing,  print- 
ing, or  other  methods  of  disseminating  views  and  in- 
formation; but  they  are  peculiarly  applicable  to  pub- 
lications through  the  press.  These  are  absolutely 
privileged  so  far  as  they  record  the  actual  facts  of 
public  proceedings  such  as  the  discussions  in  legisla- 
tive assemblies,  the  public  official  acts  of  those  dis- 
charging the  duties'  of  the  respective  offices  of  the 
government,  and  the  proceedings  in  courts.  They  are 
conditionally  privileged  so  far  as  they  involve  a  dis- 
cussion of  the  wisdom  or  motives  of  those  discharging 
public  duties,  or  of  private  persons  whose  acts  in 
some  way  affect  the  public,  the  condition  being  that 
they  be  in  good  faith  and  in  the  public  interest  rather 
than  to  subserve  private  purposes. 

There  is  a  like  conditional  privilege  as  to  commu- 
nications and  publications  which  are  private  in  their 
nature  or  restricted  in  their  scope.  To  justify  a  de- 
rogatory and  injurious  communication  or  publication 
even  though  not  public  in  nature,  there  must  be  some 
duty  to  others  to  justify  injury  which  may  result. 
Thus,  communications  or  publications  of  a  libelous 
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nature  may  constitute  a  crime  if  they  tend  to  occasion 
a  breaeh  of  the  public  peace,  or  to  interfere  with  the 
discharge  of  duty  on  the  part  of  ptiblic  officers.  And 
one  who  occasions  injury  to  another  by  unauthorized 
and  unwarranted  publication  of  matter  which  is  false, 
even  though  he  believes  it  to  be  true,  may  be  liable 
in  damages  for  the  injury  thus  caused. 

48.  Censorship  of  the  press. — Down  to  near  the 
time  of  the  American  Revolution,  the  government  of 
England  permitted  only  the  publication  of  such  books 
and  papers  as  were  licensed  by  some  public  authority 
and  a  like  censorship  was  exercised  to  some  extent  in 
the  colonies.  But,  under  our  constitutional  guaran- 
ties, freedom  of  publication  is  unrestricted,  subject 
to' subsequent  accountability  for  an  improper  exercise 
of  the  freedom  thus  accorded.  To  some  extent,  a  cen- 
sorship is  still  permitted  with  reference  to  dramatic 
representations,  not  by  requirin'g  a  license,  but  by 
forbidding  such  productions  as  are  likely  to  be  in- 
jurious to  the  public  peace  or  morals.  Freedom  of 
communication,  publication,  and  representation  is 
the  rule,  while  restrictions  upon  such  freedom  are  the 
exception  and  must  be  based  on  some  ground  of  pub- 
lic interest  or  welfare. 

49.  Use  of  the  mails. — ^To  the  propei;  freedom  of 
the  press,  the  right  of  circulation  is  as  important  as 
the  right  of  publication  and  the  usual  method  of  cir- 
culation is  through  the  postal  service  of  the  United 
States  which  Congress  is  authorized  by  the  Constitu- 
tion to  establish  and  maintain.''^  The  postal  authori- 
ties could  not  properly  exclude  from  the  mails  pub- 

71 U.  S.  Const.,  Art.  I,  I  8,  par.  7. 
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lications  coming  within  the  scope  of  the  freedom  of 
the  press ;  but  Congress  may  authorize  the  exclusion 
of  matter,  the  distribution  of  which  is  contrary  to 
public  morals  or  the  public  welfare.  It  has,  there- 
fore, been  held  proper  to  authorize  the  postal  authori- 
ties to  deny  the  privilege  of  distribution  through  the 
mails,  to  obscene  publications  and  lottery  advertise- 
ments/^ 

50.  The  right  to  assemble  and  petition. — ^An  im- 
portant adjunct  to  the  exercise  of  political  privileges 
is  the  right  of  the  voters  to  assemble  for  the  purpose 
of  discussing  questions  of  public  policy  and  interest, 
and  to  express  their  views  by  petition  to  public  officers 
and  to  legislative  bodies.  But  the  right  to  assemble 
and  petition  guaranteed  by  constitutional  provisions 
is  broader  in  its  scope  and  covers  assemblages  to  pro- 
mote religions,  social,  and  industrial  interests  and 
to  petition  any  person  or  body  of  persons  having 
power  to  act  in  the  matter  in  which  the  petitioners 
are  concerned. 

A  petition  on  a  proper  occasion  and  with  proper 
motives  and  for  justifiable  ends,  is  a  privileged  pub- 
lication. Therefore,  the  right  to  assemble  and  peti- 
tion in  a  peaceable  manner  and  for  legitimate  ob- 
jects, may  be  said  to  be  a  civil  right.  Indeed,  it  Has 
been  held  that  "the  right  of  the  people  peaceably  to 
assemble  for  the  purpose  of  petitioning  Congress  for 
redress  of  grievances  or  for  anything  else  connected 
with  tUfe  powers  or  the  duties  of  the  National  Gov- 
ernment, is  an  attribute  of  national  citizenship  and, 

72  Ex  parte  Jackson,  96  U.  S.  727;  In  re  Eapier,  143  XJ.  S.  110,  12  Sup.  Ct. 
374. 
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as  such,  under  the  protection  of  and  guaranteed  by 
the  United  States.""  And  it  may  be  well  said  that 
a  similar  right  to  assemble  and  j)etition  is  incident 
to  state  citizenship  and  may  be  exercised  not  only  by 
those  qualified  to  vote,  but  equally  by  those  entitled 
to  the  protection  of  the  laws.  But  the  assemblage 
which  is  protected  must  be  orderly  and  not  calcu- 
lated to  endanger  the  public  peace  or  safety  and  the 
petition  must  be  within  the  general  scope  of  the  priv- 
ilege accorded  under  the  guaranty  of  freedom  of 
speech  and  the  press.  Riotous  assemblages  or  those 
which,  under  the  circumstances,  tend  to  interfere 
with  the  general  use  of  the  public  streets  or  with  the 
transaction  of  public  business,  may  properly  be  pro- 
hibited or  suppressed  by  state  authority  or  by  mu- 
nicipal authority  under  power  delegated  by  the  state 
to  the  municipal  government. 

51.  Right  to  bear  anus. — One  of  the  complaints 
in  the  English  Petition  of  Rights  was  that  protestant 
subjects  were  disarmed  while  adherents-of  the  church 
recognized  by  the  government,  were  permitted  to 
carry  arms  in  their  defense.  Perhaps  this  grievance 
was  the  occasion  of  special  consideration  on  the  part 
of  the  colonies  of  the  privilege  of  bearing  arms.  But 
there  was  a  further  grievance  to  the  Colonists  in  the 
maintenance  of  standing  armies  in  time  of  peace 
without  the  consent  of  the  colonial  legislatures.  The 
usual  constitutional  provisions  relating  to  keeping 
and  bearing  arms  is  connected  with  the  de^aration 
that  a  well  regulated  militia  (as  distinct  from  a 
standing  army)  is  necessary  to  the  security  of  a  free 

73  United  States  v.  Cruikshank,  92  IT.  S.  542. 
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state.''*  The  states  may,  therefore,  in  the  protection 
of  the  public  peace,  safety,  and  good  order,  prohibit 
the  unauthorized  organization,  drilling,  and  parad- 
ing of  military  bodies  and  associations/®  And,  while 
private  persons  may  properly  carry  arms  for  neces- 
sary self  defense  or  in  the  protection  of  their  prop- 
erty, the  method  and  occasion  of  doing  so  may  be  pre- 
scribed by  law.  Statutes  prohibiting  the  carrying  of 
concealed  weapons  have  generally  been  sustained. 

52.  Security  of  the  dwelling  and  the  person. — 
The  general  guaranty  of  "the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  search  and  seizures,"^*  is  a  for- 
mal recognition  of  rights  of  personal  liberty,  and 
privacy  and  protection  in  the  home  which  the  com- 
mon law,  both  in  England  and  America,  has  always 
assumed  to  exist  without  special  guaranty.  The  pro- 
tection of  personal  liberty  is  secured  by  the  usual 
constitutional  provisions,  but  the  maxim  of  the  con- 
stitutional law  of  England  expressed  in  the  common 
saying  that  "every  man's  house  is  his  castle,"  finds 
here  a  specific  endorsement.  The  home  of  no  man  can 
be  lawfully  invaded  against  his  will  save  in  accord- 
ance with  established  forms  of  procedure  and  under 
duly  authorized  warrant  or  upon  lawful  occasion;  and 
the  right  to  resist  an  unlawful  invasion  even  to  the 
extent  of  taking  life,  if  necessary,  is  fully  established. 
But  security  and  privacy  of  the  home  is  not  allowed 

'*  The  provision  found  in  Article  II  of  the  Amendments  to  the  Federal 
Constitution,  is  typical  of  the  provisions  in  many  of  the  state  constitutions. 

'sPresser  v.  Illinois,  116  V.  S.  252,  6  Sup.  Ct.  580;  Commonwealth  v. 
Murphy,  166  Mass.-  171,  44  N.  B.  138. 

'8  U.  S.  Const.,  Amend.  IV.  There  are  similar  provisions  in  the  state 
constitutions. 
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to  stand  in  the  way  of  due  and  regular  administra- 
tion of  the  law.  It  cannot  be  made  the  place  for 
committing  crime,  harboring  criminals,  or  escaping 
justice.  Entry  into  a  private  house  may  be  forced  by 
those  who  are  authorized  by  law  to  do  so  in  making 
a  criminal  arrest  or  preventing  the  commission  of  a 
crime  but  not  for  the  purpose  of  serving  civil  process, 
unless  after  proper  adjudication  it  has  been  deter- 
mined that  another  is  entitled  to  possession.  There 
may,  however,  be  other  lawful  occasions  to  invade  the 
dwelling,  such  as  the  seizure  of  the  instrumentalities 
or  fruits  of  crime  and  the  procuring  of  evidence  in 
criminal  prosecutions,  or  for  the  enforcement  of 
proper  police  regulations;  and  the  guaranty  as  to 
these  is  found  in  the  constitutional  provisions  just 
referred  to,  which  provide  that  "no  warrants  shaU 
be  issued,  but  upon  probable  cause,  supported  by 
oath  or  affirmation  and  particularly  describing  the 
place  to  be  searched  and  the  persons  or  things  to 
be  seized." 

53.  Search  warrants. — The  immediate  grievance 
which  led  to  the  adoption  of  the  specific  constitutional 
guaranty  was,  no  doubt,  a  practice  which  had  grown 
up  in  England  of  issuing  general  warrants  for  the 
arrest  of  persons  and  seizure  of  property  without 
specifying  the  persons  to  be  arrested  or  the  property 
to  be  seized.  Within  a  few  years  before  the  Revolu- 
tion, these  warrants  had  been  condemned  by  the 
courts  of  England  as  unlawful  and  it  had  been  held 
that  a  warrant  to  be  a  valid  protection  to  the  officer 
or  person  acting  under  it,  must  be  issued  by  a  magis- 
trate upon  the  oath  of  an  accuser,  stating  name, 
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time,  place,  and  nature  of  the  offense  referred  to  with 
reasonable  certainty. 

The  occasion  for  our  constitutional  guaranties  in 
this  respect  seems  to  have  been  the  desire  to  preserve 
this  safeguard  as  an  essential  part  of  our  constitu- 
tional system.  That  an  entry  into  a  dwelling  house 
to  make  an  arrest  of  the  person  or  seizure  of  papers 
and  effects  therein,  shall  not  be  unreasonable  within 
the  constitutional  prohibition,  it  is  necessary  that  the 
warrant  be  specific  and  not  general,  that  it  be  issued 
in  pursuance  of  law,  and  on  the  oath  or  affirmation  of 
some  person,  showing  probable  cause  to  believe  that 
there  is  some  proper  occasion  for  its  service  and  that 
it  particularly  describes  the  place  to  be  searched  and 
the  persons  or  things  to  be  seized.  So  far  as  search 
warrants  may  be  resorted  to  for  the  purpose  of  pro- 
curing evidence  of  the  commission  of  crime,  they  are 
subject  to  the  further  limitation  to  be  hereafter 
noticed  that  in  crimiiial  proceedings  no  one  shall  be 
required  to  furnish  evidence  against  himself;  and  the 
two  provisions  together  prevent  the  search  and  seiz- 
ure of  private  papers,  correspondence,  and  memor- 
anda for  the  purpose  of  criminating  one  in  whose 
possession  they  are  found. 

54.  Quartering  of  soldiers. — A  grievance  com- 
plained of  in  the  English  Petition  of  Eights  was  that 
the  people  had,  against  their  will,  been  compelled  to 
receive  soldiers  into  their  houses  and  suffer  them  to 
remain  to  their  great  grievance  and  vexation,  and 
one  of  the  complaints  in  the  Declaration  of  Independ- 
ence was  that  the  Crown  of  England  had  quartered 
large  bodies  of  armfed  troops  among  the  Colonists. 
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The  justice  of  these  complaints  cannot  be  questioned 
and  the  wrong  involved  was  so  great  as  to  indicate  the 
propriety  of  the  constitutional  guaranty  that  "No 
soldier  shall,  in  time  of  peace,  be  quartered  in  any 
house  without  the  consent  of  the  owner,  nor  in  time  of 
war,  but  in  a  manner  to  be  prescribed  by  law."'^ 
Fortunately  no  occasion  has  arisen  and  in  all  proba- 
'bility  no  occasion  is  likely  to  arise  for  the  application 
of  this  constitutional  guaranty  to  any  particular  case. 
The  complete  separation  of  the  civil  and  military 
powers  and  the  recognition  of  the  superiority  of  civil 
rights  to  military  necessity  in  time  of  peace,  render 
it  practically  impossible  that  there  shall  be  any  just 
complaint  on  account  of  the  usurpation  of  military 
authority. 

55.  Personal  liberty. — Among  the  rights  which 
together  constitute  civil  liberty  and  which  the  con- 
stitutional guaranties  are  intended  to  protect,  is  that 
of  individual  personal  liberty ;  as  to  which,  however, 
there  is  no  specific  guaranty,  no  doubt,  for  the  rea- 
son that  it  is  assumed  as  an  existing  condition  lying 
at  the  foundation  of  organized  government.  It  is  not 
implied  that  each  member  of  society  is  entitled  to  do 
what  he  pleases  and  be  free  from  all  restraint;  for 
that  measure  of  liberty  is  inconsistent  with  social  or- 
der and  subversive  of  the  very  objects  of  government. 
But  it  is  implied  that  each  person  shall  have  as  large 
a  measure  of  individual  freedom  from  restraint  as  is 
consistent  with  like  freedom  on  the  part  of  other 
members  of  society.  "If  each  cannot  have  all  the 
rights  he  might  have  as  a  solitary  being,  he  must  have 

77  U.  S.  Const.,  Amend.  Ill,  and  similar  provisions  in  state  constitutions. 
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all  which  are  consistent  with  the  existence  of  the  high- 
est practical  rights  of  others.  If  there  be  conflict, 
it  must  be  reconciled  by  such  a  compromise  as  will 
attain  the  best  development,  the  highest  happiness 
and  well-being  of  all.  Neither  part  must  seek  for  it- 
self a  greater  elevation  by  the  deeper  depression  of 
the  other ;  but  each  must  so  adjust  itself  to  a  social 
equilibrium,  that  the  maximum  elevation  of  each 
be  avoided. 

"Thus,  where  two  conflicting  interests  are  com- 
bined in  a  society,  civil  liberty  will  consist  in  the  pres- 
ervation of  that  equilibrium,  where  the  social  rights 
of  each  so  modify  those  of  the  other  as  to  preserve  to 
each  the  greatest  amount  of  right  and  freedom  con- 
sistent with  their  co-existence  in  social  combination. 
In  this  there  may  be  what  appears  to  be  an  abridg- 
ment of  liberty;  but  it  is  the  abridgment  of  the  liberty 
of  isolation.  It  is  not  an  abridgment  of  social  or  civil 
liberty,  which  is  the  highest  liberty  which  either  in- 
terest can  enjoy  consistently  with  their  coherence  in 
society."''^ 

In  securing  the  civil  rights  of  all,  some  restraints 
upon  personal  liberty  are  necessarily  involved  and, 
therefore,  are  recognized  as  lawful.  Thus,  the  parent 
may  properly  exercise  some  control  over  the  actions 
and  conduct  of  his  infant  child ;  the  teacher  may  ex- 
ercise authority  over  his  pupil ;  those  who,  for  want 
of  natural  mental  capacity,  are  unable  to  properly 
care  for  themselves,  may  be  restrained  by  persons 
duly  authorized  for  that  purpose;  those  who  have 
subjected  themselves  to  punishment  for  crime  may  be 

78  Tucker,  Constitution  of  the  ITnited  States,  vol.  I,  p.  23. 
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kept  in  confinement  in  pursuance  of  the  provisions 
of  the  criminal  law.  Personal  liberty,  like  other  civil 
rights,  rests  for  its  protection  on  the  laws  of  the 
land. 

56.  Habeas  corpus. — The  right  to  personal  lib- 
erty is  impliedly  guaranteed  in  the  constitutional  rec- 
ognition of  the  preservation  of  the  writ  of  habeas 
corpus  which  in  England  had  been  regarded  as  the 
legal  bulwark  of  that  right.  The  essence  of  the  pro- 
ceeding by  habeas  corpus  is  a  determination  by  the 
judicial  power  of  any  question  of  personal  liberty 
arising  on  account  of  interference  with  individual 
freedom  by  any  executive  authority  not  acting  in  pur- 
suance of  law. and  in  contravention  of  civil  rights. 
In  such  proceeding  the  validity  of  the  action  of  any 
one  who  is  interfering  with  the  individual  liberty  of 
the  person  on  whose  behalf  complaint  is  made,  may 
be  inquired  into.  Therefore,  the  constitutional  rec- 
ognition of  the  power  of  the  courts  to  inquire  into  the 
question  of  unlawful  restraint,  is  also  a  constitutional 
recognition  of  individual  liberty  as  a  civil  right.  But 
the  express  guaranties  in  regard  to  the  writ  of  habeas 
corpus  relate  to  the  power  of  the  executive  to  sus- 
pend the  writ,  that  is,  to  supersede,  for  the  time 
being,'  the  power  of  the  courts  in  that  respect;  and 
they  will  be  further  discussed  in  treating  of  the  su- 
premacy of  the  civil  over  the  military  power.'^" 

57.  Slavery  prohibited. — Although  in  England  a 
condition  of  servitude  involving  the  denial  to  a  con- 
siderable portion  of  the  people  of  that  personal  lib- 
erty which  was  recognized  as  the  birthright  of  free- 

T8  See  §  109. 
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men  had  existed  unquestioned,  notwithstanding  the 
theory  of  general  equality  before  the  law,  such  dis- 
tinction had  practically  disappeared  long  before  the 
independence  of  the  colonies.  Slavery  in  the  proper 
sense  of  that  term,  implying  a  personal  servitude  of 
one  to  another  based  on  a  condition  arising  by  birth, 
was  never  recognized.  The  institution  of  negro 
slavery  never  existed  in  England,  and  when  its  courts 
met  the  question  whether  one  who  had  been  elsewhere 
a  slave  on  account  of  his  status,  continued  to  be  a 
slave  in  England  when  brought  there,  it  was  held  that 
slavery  was  repugnant  to  the  common  law  and  the 
bringing  of  a  slave  into  England  necessarily  resulted 
in  his  emancipation.  But  in  the  American  colonies, 
that  institution  did  exist  to  a  considerable  extent, 
and  it  was  not  abolished  by  the  constitutional  guar- 
anties of  personal  liberty  usually  inserted  in  state 
constitutions. 

While  the  Federal  Constitution  did  not  expressly 
recognize  the  continued  existence  of  slavery,  it  con- 
tained provisions  impliedly  authorizing  the  continu- 
ance in  the  states  of  such  an  institution.  In  the  course 
of  time,  slavery  ceased  to  exist  in  many  of  the  states, 
and  in  some  of  them  was  distinctly  prohibited;  but 
not  until  slavery  had  been  practically  abolished 
throughout  the  Union  as  a  result  of  the  Civil  War, 
was  there  any  guaranty  in  the  Federal  Constitution 
which  rendered  its  continuance  unconstitutional. 
That  guaranty  was  embodied  in  the  Thirteenth 
Amendment,  adopted  in  1865,  expressly  providing 
that  "Neither  slavery  nor  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime  whereof  the  party 
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shall  have  been  duly  convicted,  shall  exist  within  the 
United  States  or  any  place  subject  to  their  jurisdic- 
tion," and  Congress  was  given  power  by  that  Amend- 
ment to  enforce  its  provisions  by  appropriate  legis- 
lation. Since  the  adoption  of  this  Amendment,  slav- 
ery in  any  form  and  involuntary  servitude,  save  as 
the  result  of  punishment  for  crime,  are  prohibited. 
"The  long  existence  of  African  slavery  in  this  coun- 
try gave  us  very  distinct  notions  of  what  it  was,'  and 
what  were  its  necessary  incidents.  Compulsory  serv- 
ice of  the  slave  for  the  benefit  of  the  master,  restraint 
of  his  movements  except  by  the  master's  will,  dis- 
ability to  hold  property,  to  make  contracts,  to  have 
a  standing  in  court,  to  be  a  witness  against  a  white 
person,  and  such  like  burdens  and  incapacities,  were 
the  inseparable  incidents  of  the  institution.  Severer 
punishments  for  crimes  were  imposed  on  the  slave 
than  on  free  persons  guilty  of  the  same  offenses."*" 
These  incidents  of  slavery  Congress  had  power  under 
the  Thirteenth  Amendment  to  prohibit  throughout 
the  United  States,  but  it  did  not,  as  a  result  of  that 
Amendment,  have  authority  to  legislate  as  to  the  gen- 
eral civil  rights  of  those  who  had  been  ia  slavery. 

58.  Peonage. — The  only  controversies  which  have 
come  before  the  courts  for  decision  directly  involv- 
ing the  application  of  the  Thirteenth  Amendment 
have  been  those  in -which  the  question  was  whether 
that  Amendment  prohibited  the  form  of  involuntary 
servitude  arising  from  a  recognition,  in  territory  de- 
rived from  Mexico,  of  the  institution  of  peonage.  As- 
suming to  act  under  the  authority  given  by  the  Thir- 

80  CivU  Eights  Cases,  109  U.  S.  3,  3  Sup.  Ct.  18. 
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teentli  Amendment,  a  statute  was  passed  by  Congress 
forbidding  tbe  holding  of  any  person  to  service  or 
labor  under  that  system  of  compulsory  service  for  the 
pajmient  of  a  debt.  In  applying  that  statute,  it  was 
said  by  the  Supreme  Court  of  the  United  States  that 
peonage  is  "a  status  or  condition  of  compulsory  serv- 
ice based  upoli  the  indebtedness  of  the  peon  to  the 
master";  and  it  was  further  said,  "Peonage,  however 
created,  is  compulsory  service,  involuntary  servitude. 
The  peon  can  release  himself  therefrom,  it  is  true,  by 
the  payment  of  the  debt,  but  otherwise  the  service  is 
enforced.  A  clear  distinction  exists  between  peon- 
age and  the  voluntary  performance  of  labor  or  ren- 
dering of  service  in  payment  of  a  debt.  In  the  latter 
case  the  debtor,  though  contracting  to  pay  his  in- 
debtedness by  labor  or  service,  and  subject  like  any 
other  contractor  to  an  action  for  damages  for  breach 
of  that  contract,  can  elect  at  any  time  to  break  it, 
and  no  law  or  force  compels  performance  or  a  con- 
tinuance of  the  service."*^ 

59.  Due  process  of  law. — Among  civil  rights, 
none  is  more  zealously  cherished  than  that  of  the  pro- 
tection of  the  law  in  the  enjoyment  of  life,  liberty, 
and  property.  This  is  the  most  important  guaranty 
found  in  Magna  Charta;  and  in  its  various  forms  it 
was  preserved  in  many  of  the  early  state  constitu- 
tions.*^ It  was  embodied  in  the  Federal  Constitution 
by  one  of  the  early  amendments,*^  as  a  limitation  on 

81  Clyatt  V.  United  States,  197  TJ.  S.  207,  25  Sup.  (Jt.  429.     And  see  Bailey 
v.  Alabama,  219  TJ.  S.  219,  31  Sup.  Ct.  145. 

82  See  for  instance,  the  Constitution  of  Massachusetts   (1780),  Part  the 
First,  Article  XII;  Constitution  of  Connecticut  (1776),  Paragraph  Two. 

S3  Amend.  V. 
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federal  power  and  finally  in  the  Fourteenth  Amend- 
ment, it  was  embodied  as  a  federal  limitation  on  the 
exercise  of  state  power.  It  is  immaterial  what  form 
of  guaranty  is  used,  whether  it  relates  to  "due  proc- 
ess of  law"  or  "the  law  of  the  land"  or  "due  course 
of  law,"  the  essential  meaning  being  the  same. 
These  phrases  have  as  their  fundamental  basis  the 
recognition  without  specific  definition  of  the  exist- 
ence of  rights  of  life,  liberty,  and  property  and  the 
purpose  of  the  guaranty  is  to  protect  the  infringe- 
ment of  these  rights  against  the  exercise  of  arbi- 
trary power  by  the  federal  government,  or  by  the 
government  of  any  state. 

A  defijiition  frequently  quoted  is  that  of  Daniel 
Webster  in  his  argument  in  the  Dartmouth  College 
Case.®*  "By  the  law  of  the  land  is  most  clearly  in- 
tended the  general  law ;  a  law  which  hears  before  it 
condemns ;  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning  is  that  every 
citizen  shall  hold  his  life,  liberty,  property,  and  immu- 
nities, under  the  protection  of  the  general  rules  which 
govern  society. ' '  In  the  same  connection  he  used  this 
language:  "Everything  which  may  pass  under  the 
form  of  an  enactment  is  not  to  be  considered  the  law 
of  the  land.  If  this  were  so,  acts  of  attainder,  bills 
of  pains  and  penalties,  acts  of  confiscation,  acts  re- 
versing judgments,  and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judgments,  de- 
crees and  forfeitures  in  all  possible  forms,  would  be 
the  law  of  the  land.     Such  a  strange  construction 

s*  Dartmouth  College  v.  Woodward,  4  Wheat.  518  (U.  S.),  Leading  Illus- 
trative Cases. 
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would  render  constitutional  provisions  of  the  highest 
importance  completely  inoperative  and  void.  It 
would  tend  directly  to  establish  the  union  of  all 
powers  in  the  legislature.  There  would  be  no  general 
permanent  law  for  courts  to  administer  or  men  to 
live  under.  The  administration  of  justice  would  be 
an  empty  form,  an  idle  cerepaony.  Judges  would  sit 
to  execute  legislative  judgments  and  decrees,  not  to 
declare  the  law  or  administer  the  justice  of  th^  coun- 
try." 

An  eminent  judge  of  the  Supreine  Court  of  the 
United  States  has  said:®®  "As  to  the  words  from 
Magna  Charta  incorporated  in  the  Constitution  of 
Maryland  [the  guaranty  to  freemen  against  depri- 
vation of  rights  otherwise  than  by  the  law  of  the 
land],  after  volumes  spoken  and  written  with  a 
view  to  their  exposition,  the  good  sense  of  mankind 
has  at  length  settled  down  to  this, — ^that  they  were 
intended  to. secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  right  and  dis- 
tributive justice. ' '  The  limitation  is  upon  all  branches 
of  government  and  requires  that  each  proceed  within 
the  general  scope  and  in  accordance  with  the  general 
principles  of  that  branch.  It  does  not  mean  that  any 
particular  form  shall  be  preserved  but  that  substan- 
tial rights  shall  not  be  infringed.  "Due  process  of 
law  in  each  particular  case  means  such  an  exertion  of 
the  powers  of  government  as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  those  max- 

85  Johnson,  J.,  in  Bank  of  Columbia  v.  Okely,  4  Wheat.  235,  244  (U.  S.). 
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ims  prescribe  for  the  class  of  cases  to  wMcli  the  one 
in  question  belongs."*® 

60.  Forms  of  procedure. — By  due  process  of  law 
is  not  meant,  therefore,  merely  proceedings  in  the 
courts.  The  guaranty  is  of  civil  rights  and  against 
their  infringement.  Even  property  rights  inay  be 
affected  by  governmental  action  which  is  not  in  its 
nature  judicial;  and  illustrations  will  be  given  in 
the  fuller  discussion  hereafter  of  general  protection 
of  personal  and  property  rights.*'^  The  fimdamentai 
requirement  is  that  each  department  of  government 
keep  within  the  scope  of  its  power,  and  that  within  its 
scope,  it  follow  the  general  accepted  principles  in  ac- 
cordance with  which  its  power  is  to  be  administered. 
Thus  the  legislative  department,  while  authorized  to 
make  laws,  must  confine  itself  to  the  legitimate  func- 
tion of  law  making  and  cannot  determine  questions 
of  private  right,  nor  interfere  with  vested  rights,** 
and  the  executive  department  must  confine  itself  to  the 
general  function  of  the  administration  and  the  execu- 
tion of  the  law  without  attempting  either  to  legislate 
on  the  one  hand  or  on  the  other  hand  adjudicate  per- 
sonal and  property  rights.  The  military  power  is 
vested  in  the  executive  branch  of  the  government, 
but  as  will  be  hereafter  seen  it  must  act  in  subordina- 
tion to  civil  authority  so  far  as  the  rights  of  the  in- 
dividual are  concerned,  save  in  recognized  cases  of 
extreme  emergency.  Proceedings  in  courts  are  con- 
fined to  their  proper  form  and  function  and  an  ac- 
tion which  is  not  within  the  scope  of  the  judicial 

86  Cooley,  Constitutional  Limitations  (7th  ed.))  p.  506. 

87  See  §§  85-116., 

88  See  S  92. 
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power  or  which  is  not  in  accordance  with  the  general 
recognized  methods  of  the  common  law,  must  neces- 
sarily be  invalid.*" 

61.  Equality  before  the  law. — ^While  the  Declara- 
tion of  Independence  and  some  of  the  bills  of  rights 
in  the  various  states  contain  a  general  assertion  that 
all  men  are  equal,  the  equality  referred  to  is  equality 
of  protection  rather  than  equality  of  possession ;  and 
this  is  typified  in  the  provision  of  the  Fourteenth 
Amendment  that  no  state  shall  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the 
laws. ' '  This  is  no  more  than  to  say  that  special  favors 
shall  not  be  conferred  by  law  either  in  the  provi- 
sions for  the  enjoyment  or  the  protection  of  civil 
rights  and  that  every  person  shall  have  access  to  the 
courts  for  securing  his  rights.*" 

62.  The  persons  protected. — Civil  rights  are  not 
merely  the  privileges  and  immunities  of  citizenship. 
Persons  who  are  not  citizens  are,  nevertheless,  en- 
titled to  civil  rights  and  to  the  remedies  for -their 
preservation  and  infringement.  For  instance,  an  alien 
is  entitled  to  sue  and  to  defend  in  a  court  of  justice, 
and  while  his  property  rights  and  personal  privileges 
may  not  be  the  same  as  those  of  a  citizen,  whatever 
they  are  he  may  rest  on  the  security  of  the  law  for  their 
enjoyment.  In  speaking  of  the  rights  of  the  subjects, 
of  China  residing  in  the  United  States  to  the  protec- 
tion of  due  process  of  law,  the  Supreme  Court  of  the 
United  States  uses  this  language:  "The  Fourteenth 
Amendment  to  the  Constitution's  not  confined  to  the 

80  See  §  111. 

90  Further  as  to  equal  protection  of  the  law,  see  §  §  90-91. 
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protection  of  citizens.  It  says:  'Nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  witH- 
out  due  process  of  law ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.' 

"These  provisions  are  universal  in  their  applica- 
tion, to  all  persons  within  the  territorial  jurisdiction, 
without  regard  to  any  differences  of  race,  of  color,  or 
of  nationality;  and  the  equal  protection  of  the  laws 
is  a  pledge  of  the  protection  of  equal  "laws.  It  is  ac- 
cordingly enacted  by  §  1977  of  the  Revised  Statutes 
that  'all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  state  and 
territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  bene- 
fit of  all  laws  and  proceedings  for  the  security  of  per- 
sons and  property  as  is  enjoyed  by  white  citizens  and 
shall  be  subject  to  like  punishment,  pains,  penalties, 
taxes,  licenses,  and  exactions  of  every  kind,  and  to  no 
other. '  The  questions  we  have  to  consider  and  decide 
in  these  cases,  therefore,  are  to  be  treated  as  involv- 
ing the  rights  of  every  citizen  of  the  United  States 
equally  with  those  of  the  stranger  and  aliens  who 
now  invoke  the  jurisdiction  of  the  court.  "®^  Even 
political  privileges,  though  conferr-ed  only  by  law, 
become  rights  in  the  person  upon  whom  they  are  con- 
ferred, of  which  he  cannot  lawfully  be  deprived,  and 
for  the  infringement  of  which  he  may  have  redress. 

63.  Corporations. — The  privilege  of  acting  in  a 
corporate  capacity  is  conferred  only  by  law;  but 
when  it  has  been  conferred,  its  enjojmient  is  not  to 
be  interfered  with  save  by  due  process  of  law  and 

81  Yick  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064. 
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the  privilege  is  under  the  equal  protection  of  the  laws. 
Therefore,  while  a  corporation  is  not  a  citizen,®^  it 
is  entitled  to  sue  and  defend  in  the  courts  and  it  may 
not  be  deprived  of  its  property  on  other  grounds 
than  those  which  are  applicable  with  respect  to  the 
property  of  natural  citizens.®* 

64.  Jury  trial  in  civil  cases. — In  one  very  im- 
portant respect,  the  forms  of  procedure,  even  in  civil 
cases  are  controlled  by  constitutional  guaranties ;  for 
it  is  provided  in  some  form  in  many  of  the  state  con- 
stitutions that  the  right  of  jury  trial  as  it  was  known 
at  common  law,  shall  be  preserved;  and  Article  VII 
of  the  Amendments  to  the  Federal  Constitution  eon- 
tains  a  like  guaranty  as  to  trials  in  the  federal 
courts  in  civil  cases.  This  institution  had  been  re- 
garded as  one  of  the  chief  glories  of  the  English  com- 
mon law,  Blackstone,  whose  Commentaries  on  the 
laws  of  England  were  written  not  long  before  the 
American  Revolution  and  attained  almost  immedi- 
ately a  wide  circulation  in  the  colonies,  speaks  of 
it  as  an  institution  which  *'has,  under  Providence,  se- 
cured the  just  liberties  of  this  nation  for  long  succes- 
sion of  ages,"  and  he  thus  justifies  his  eulogium: 
"The  impartial  administration  of  justice,  which  se- 
cures both  our  persons  and  our  properties,  is  the 
great  end  of  civil  society.  But  if  that  be  entirely  en- 
trusted to  the  magistracy,  a  select  body  of  men,  and 
those  generally  selected  by  the  prince  or  such  as  en- 
joy the  highest  offices  in  the  state,  their  decisions,  in 
spite  of  their  own  natural  integrity,  will  have  fre- 

82  See  §  20. 

»3  Smyth  V.  Ames,  169  TJ.  S.  466,  18  Sup.  Ct.  418. 
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quently  an  involuntary  bias  towards  those  of  their 
own  rank  and  dignity;  it  is  not  to  be  expected  from 
human  nature,  that  the  few  should  be  always  atten- 
tive to  the  interest?  and  good  of  the  many.  On  the 
other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decisions 
would  be  wild  and  capricious,  and  a  new  rule  of  ac- 
tion would  be  every  day  established  in  our  courts. 

"It  is  wisely,  therefore,  ordered  that  the  principles 
and  axioms  of  law,  which  are  general  propositions, 
flowing  from  abstracted  reason,  and  not  accommo- 
dated to  times  or  to  men,  should  be  deposited  in  the 
breasts  of  the  judges,  to  be  occasionally  applied  to 
such  facts  as  come  properly  ascertained  before  them. 
For  here  partiality  can  have  little  scope ;  the  law  is 
well  known,  and  is  the  same  for  all  ranks  and  de- 
grees; it  follows  as  a  regular  conclusion  from  the 
premises  of  fact  pre-established.  But  in  settling  and 
adjusting  a  question  of  fact,  when  entrusted  to  any 
single  magistrate,  partiality  and  injustice  have  an 
ample  field  to  range  in;  either  by  boldly  asserting 
that  to  be  proved  which  is  not  so,  or  more  artfully 
by  suppressing  some  circumstances,  stretching  and 
warping  others,  and  distinguishing  away  the  remain- 
der. Here,  therefore,  a  competent  number  of  sensi- 
ble and  upright  jurymen,  chosen  by  lot  from  among 
those  of  the  middle  rank,  will  be  found  the  best  in- 
vestigators of  truth,  and  the  surest  guardians  of  pub- 
lic justice.  For  the  most  powerful  individual  in  the 
state  will  be  cautious  of  committing  any  flagrant  in- 
vasion of  another's  right,  when  he  knows  that  the 
fact  of  his  oppression  must  be  examined  and  decided 
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by  twelve  different  men,  not  appointed  till  the  hour 
of  trial ;  and  that,  when  once  the  fact  is  ascertained, 
the 'law  must,  of  course,  redress  it.  This,  therefore, 
preserves  in  the  hands  of  the  people  that  share,  which 
they  ought  to  have  in  the  administration  of  public 
justice,  and  prevents  the  encroachments  of  the  more 
powerful  and  wealthy  citizens.  *  *  *  It  is,  there- 
fore, upon  the  whole,  a  duty  which  every  man  owes 
td  his  country,  his  friends,  his  posterity,  and  himself, 
to  maintain  to  the  utmost  of  his  power  this  valuable 
constitution  in  all  its  rights ;  to  restore  it  to  its  an- 
cient dignity,  if  at  all  impaired  by  the  different  value 
of  property,  or  otherwise  deviated  from  its  first  in- 
stitution ;  to  amend  it,  wherever  it  is  defective ;  and, 
above  all,  to  guard  with  the  most  jealous  circumspec- 
tion against  the  introduction  of  new  and  arbitrary 
methods  of  trial,  which,  under  a  variety  of  plausible 
pretences,  may  in  time  imperceptibly  undermine  this 
best  preservative  of  English  liberty."®* 

The  notion  that  the  system  of  jury  trial,  as  we 
now  understand  it,  was  prevalent  in  England  prior 
to  the  date  of  the  Magna  Charta  and  was  intended 
to  be  preserved  by  the  declaration  in  that  instrument 
which  provided  that  no  free  man  shall  be  deprived 
of  his  liberty  or  property  "unless  by  the  lawful  judg- 
ment of  his  peers  or  by  the  law  of  the  land/'  is  prob- 
ably erroneous;  but  at  the  time  the  American  colo- 
nies became  independent  and  adopted  their  constitu- 
tions, the  ordinary  method  of  the  trial  of  questions  of 
fact  in  the  common  law  courts  was  by  means  of  a 
jury  and  it  is  this  method  of  trial  as  then  recognized 

"*  3  Blackstone,  Commentaries,  p.  379,  381. 
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wMcL.  our  constitutional  guaranties  as  to  jury  trial 
were  intended  to  preserve. 

Calling  attention  to  the  fact  that  the  form  or 
method  of  procedure  required  in  the  guaranty  of 
jury  trial  is  nowhere  defined  or  described  in  our  con- 
stitutions, an  eminent  judge  has  said,  "It  is  spoken 
of  as  something  already  sufficiently  understood,  and 
referred  to  as  a  matter  already  familiar  to  the  pub- 
lic mind.    *    *    *    The  institution  of  the  jury  re- 
ferred to  in  our  Constitution,  and  its  benefits  secured 
to  every  person  accused  of  crime,  is  precisely  the 
same  in  every  substantial  respect  as  that  recognized 
in  the  great  charter,  and  its  benefits  secured  to  the 
freemen  of  England,  and  again  and  again  acknowl- 
edged in  fundamental  compacts  as  the  great  safe- 
guard of  life,  liberty,  and  property;  the  same  brought 
to  this  continent  by  our  forefathers,  and  persever- 
ingly  claimed  as  the-  birthright  in  every  contest  with 
arbitrary  power,  and,  finally,  an  invasion  of  its  privi- 
leges prominently  assigned  as  one  of  the  causes  which 
was  to  justify  them  in  the  eyes  of  mankind  in  waging 
the  contest  which  resulted  in  independence.    Nor  did 
their  affection  for  it  then  diminish  or  cool.    They 
made  it  a  corner-stone  in  erecting  the  state  govern- 
ments ;  and  after  the  adoption  of  the  Federal  Consti- 
tution without  a  provision  securing  it,  they  did  not 
rest  satisfied  until  they  had  proposed  and  carried  an 
amendment  giving  to  every  person  accused  of  crime 
in  the  courts  of  the  Union  'the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  committed. " '  "* 

85  Judge  Eanney,  in  Work  v.  State,  2  Ohio  St.  296. 
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And  another  eminent  judge  has  said,  ' '  The  consti- 
tutional principle  which  underlies  the  right  is  one  to 
which  the  people  governed  by  the  common  law  have 
clung  with  perhaps  more  tenacity  than  any  other; 
and  they  have  justly  regarded  it  as  not  preserving 
simply  one  form  of  investigating  the  facts  in  prefer- 
ence to  another  where  both  would  have  attained  the 
same  result,  but  as  securing  the  mode^  of  trial  which 
was  best  calculated  to  insure  a  just  result,  and  to  se- 
cure the  citizen  against  the  usurpation  of  authority, 
and  against  arbitrary  or  prejudiced  action  on  the 
part  of  single  individuals  who  chanced  to  be  pos- 
sessed of  judicial  power."®* 

65,  Essentials  of  jury  trial. — The  guaranty  of 
trial  by  jury  does  not  necessarily  require  that  all  the 
formalities  be  preserved  as  they  existed  at  the  time 
the  constitutions  were  adopted,  but  only  that  its  es- 
sential characteristics  shall  be  maintained.  The  first 
of  these  is  that  the  jury  for  the  trial  of  the  case  con- 
stitutes a  branch  or  portion  of  a  court  presided  over 
by  a  judge  who  decides  questions  of  law,  leaving  to 
the  jury  the  determination  only  of  questions  of  fact. 
The  judge  determines  what  are  the  questions  to  be 
tried,  rules  upon  the  admissibility  of  the  evidence  of- 
fered and  instructs  the  jury  as  to  the  law  with  refer- 
ence to  the  facts  which  the  evidence  tends  to  estab- 
lish. These  instructions  on  the  law  are  binding  upon 
the  jury,  for  it  is  as  important  that  the  questions  of 
law  be  determined  by  a  judge  qualified  to  pass  upon 
them  as  that  the  questions  of  fact  be  left  to  the  de- 
termination of  a  body  of  men  qualified  to  render  a 

»«  Cihief  Justice  Cooley,  in  Van  Sickle  v.  Kellogg,  19  Mich.  49. 
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decision  on  the  facts  but  not  supposed  to  be  versed  in 
the  law.  The  final  result  of  the  trial  is  prqnoimced  by 
way  of  judgment  by  the  court,  involviag  the  conclu- 
sions of  the  judge  as  to  the  law  and  the  jury  as  to  the 
facts.  The  second  essential  is  that  the  jury  consist 
of  twelve  qualified  jurors  rendering  an  unanimous 
verdict.  While  the  number  twelve  is  not  sacred,  the 
common  law  jury  consisted  of  that  number  and 
where  jury  trial  is  constitutionally  guaranteed  with- 
out limitations,  a  jury  of  twelve  is  implied  and  the 
unanimous  agreement  of  all  the  jurors  is  essential  to 
a  valid  verdict. 

Jury  trial  is  not  essential  to  due  process  of  law  and 
it  may  be  provided  in  state  constitutions  that  a  less 
number  than  twelve  may  constitute  a  jury  and  that 
less  than  the  whole  number  of  jurors  may  return  a 
verdict;  for  the  guaranty  in  the  Federal  Constitu- 
tion is  one  as  to  trials  in  the  federal  courts.*^  The 
qualifications  of  jurors  are  regulated  by  statute. 
It  is  usually  required  that  the  jurors  be  citizens 
of  the  United  States  and  of  the  state,  and  that 
they  be  electors.  But  there  are  also  additional  re- 
quirements as  to  soundness  of  mind  and  the  posses- 
sion of  the  essential  faculties  of  sight  and  hearing. 
For  the  purpose  of  securing  a  fair  trial  it  is  usual  to 
provide  for  the  selection  by  lot  from  a  larger  niunber 
of  qualified  persons,  of  the  twelve  particular  jurors 
who  are  to  serve  in  the  case  and  for  the  exclusion,  in 
making  such  selection,  of  those  who  by  reason  of 
prejudice  or  special  interest,  are  likely  to  be  biased 
against  the  one  party  or  the  other.    The  third  essen- 

f  Walker  v.  Sauvinet,  92  V.  S..  90. 
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tial  is  that  the  jurors  be  sworn  to  discharge  their 
duty  impartially  and  without  interest  or  bias,  that 
during  the  trial  they  be  not  subjected  to  improper  in- 
fluences, that  during  their  deliberations  they  give  con- 
sideration only  to  the  evidence  received  in  the  case, 
and  that  they  agree  to  a  verdict  as  a  result  of  such 
deliberations  and  in  the  exercise  of  an  honest  judg- 
ment. 

66.  In  what  cases  jury  trial  required. — ^It  was  not 
the  purpose  of  the  constitutional  guaranties  that  jury 
trials  should  be  required  in  cases  not  triable  by  jury 
at  the  common  law.  That  form  of  trial  w&,s  not  es- 
sential in  courts  of  equity  or  of  admiralty,  and  so  far 
as  our  courts  administer  equity  or  admiralty  juris- 
diction, the  guaranty  has  no  application.  In  courts 
of  inferior  jurisdiction  such  as  those  of  a  justice  of 
the  peace,  it  is  not  essential  that  the  trial  of  issues 
of  fact  even  in  law  actions  be  by  jury,  provided  a 
right  of  appeal  to  a  court  of  general  jurisdiction  be 
preserved  in  which  a  trial  by  jury  may  be  had.  The 
provision  of  the  Federal  Constitution  guarantees  jury 
trial  in  civil  cases  only, when  the  amount  in  contror 
versy  exceeds  twenty  dollars.  As  the  right  of  jury 
trial  is  one  of  the  guaranties  of  civil  rights,  it  may  be 
waived  by  a  party  entitled  to  it  and  the  failure  to 
comply  with  the  reasonable  requirements  of  the  law 
for  securing  that  form  of  trial  will  be  a  waiver  of  the 
right.  Therefore,  in  many  cases  where  either  party 
would  be  entitled  to  a  jury,  the  case  may,  in  fact,  be 
tried  by  a  court  sitting  without  a  jury  and  a  valid 
judgment  may  be  rendered. 

67.  Review  on  appeal. — The  provision  in  the 
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Federal  Constitution  that  "no  fact  tried  by  a  jury- 
shall  be  otherwise  re-examined  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  the  com- 
mon law,"®*  is  not  in  effect  different  in  result  from 
the  usual  constitutional  guaranty  of  jury  trial  with- 
out such  specific  provision.  On  an  appeal  to  a  higher 
court  for  the  review  of  a  judgment  rendered  in  a 
court  of  general  jurisdiction,  the  question  to  be  deter- 
mined is  whether  any  material  error  of  law  was  com- 
mitted in  the  proceedings  resulting  in  such  judg- 
ment ;  and  it  is  not  the  function  of  the  appellate  court 
to  review  the  decision  of  the  lower  court  so  far  as  it 
relates  only  to  questions  of  fact  as  distinct  from  ques- 
tions of  law.  The  appellate  court  does  not  have  the 
witnesses  before  it  and  it  interferes  with  the  verdict 
of  the  jury  as  to  questions  of  fact  only  when  it  ap- 
pears that  owing  to  errors  in  the  proceedings  com- 
mitted by  the  trial  judge,  the  case,  so  far  as  it  in- 
volves questions  of  fact,  has  not  been  fairly  sub- 
mitted to  the  jury  in  accordance  with  the  rules  of  law 
applicable  and  has  not  been  determined  by  the  jury 
in  accordance  with  such  principles  of  law  in  the  ex- 
ercise of  a  fair  and  unbiased  judgment. 

88  V,  S.  Const.,  Amend.  VII. 
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CHAPTER  IV. 

PROTECTION  OP  PERSONS  ACCUSED  OP  CRIME. 

68.  Trial  and  procedure. — The  general  guaran- 
ties against  a  deprivation  of  life,  liberty,  or  property 
•without  due  process  of  law,'*  necessarily  assume  that 
life,  liberty,  and  property  are  enjoyed  and  protected 
in  accordance  with  law  and  that  on  proper  grounds 
and  in  a  proper  procedure,  they  may  be  forfeited. 
One  of  the  universally  recognized  methods  of  com- 
pelling the  members  of  society  to  comply  with  the 
necessary  restrictions  on  the  enjoyment  of  life  and 
liberty  and  the  use  of  property  essential  to  preserve 
a  like  enjojnnent  and  use  on  the  part  of  other  mem- 
bers, is  by  the  infliction  of  a  criminal  punishment  on 
any  person  who  violates  such  restrictions,  and  such 
punishment  may  consist  in  the  forfeiture  of  property 
or  of  liberty  or  even  of  life.  But  such  forfeiture  is 
to  be  enforced  only  in  accordance  with  due  legal  pro- 
cedure, that  is,  due  process  of  law ;  for,  however  such 
enforcement  may  be  attempted,  it  falls  within  the 
proper  function  of  the  judiciary  department  of  gov- 
ernment to  determine  the  sufficiency  of  the  grounds 
of  forfeiture  relied  upon  and  the  sufficiency  of  the 
methods  which  may  be  resorted  to.  In  short,  where 
the  deprivation  of  life  or  liberty  or  the  forfeiture  of 
property  is  by  way  of  punishment  for  a  crime,  it  must 
first  appear  that  the  act  or  conduct  which  it  is  sought 

»o  tr.  S.  Const.,  Amend.  V,  and  Amend.  XIV,  §  1.  Similar  provisions  are 
found  in  all  state  constitutions. 
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to  punish,  is  made  criminal  by  the  law,  that  the  act  or 
conduct  complained  of  has  been  in  fact  committed  and 
that  the  determination  of  the  fact  has  been  in  the  rec- 
ognized method  for  judicially  determining  such  ques- 
tions. The  power  to  declare  what  cobiduct  is  so  detri- 
mental to  the  public  welfare  as  to  be  punishable  as  a 
crime,  rests  with  the  legislature  in  the  exercise  of  its 
broad  police  power.^  But  the  determination  of  the 
guilt  of  a  person  accused  of  crime  rests  with  the  ju- 
diciary. The  function  of  the  executive  in  this  connec- 
tion is  to  enforce  the  judgments  of  the  courts. 

69.  Due  process  of  law  in  criminal  procedure. — 
The  essentials  of  a  criminal  proceeding  in  which  a 
person  may  be  deprived  of  life,  liberty,  or  property 
have  always  been  recognized  under  our  constitutional 
system  as  substantially  these:  first,  the  procedure 
must  be  for  some  act  or  conduct  which  is  by  law  de- 
clared to  be  criminal;  second,  the  person  to  be  pun- 
ished must  have  been  charged  with  such  criminal 
misconduct  as  the  law  declares  to  be  punishable; 
third,  there  must  be  a  judicial  trial  in  which  the  ac- 
cused has  the  opportunity  of  making  his  defense; 
and  fourth,  there  must  be  a  judgment  or  sentence  of 
the  court  finding  him  guilty  and  determining  the  pun- 
ishment to  be  inflicted.  These  are,  in  a  general  way, 
implied  in  the  guaranties  as  to  due  process.  But 
there  are  specific  guaranties  as  to  criminal  procedure 
which  will  now  be  separately  noticed. 

70.  Bills  of  attainder — Ex  post  facto  laws.— The 
specific  limitation  on  the  power  of  state  or  federal 
legislatures  to  declare  what  conduct  shall  be  crimin- 

1  See  §§  93-100. 
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ally  punishable  is  that  found  in  the  provisions  of  the 
Federal  Constitution  prohibiting  both  the  state  and 
the  United  States  from  passing  bills  of  attainder  or 
ex  post  facto  laws.^  There  are  similar  prohibitions  in 
state  constitutions.  A  bill  of  attainder  is  a  statute 
imposing  criminal  punishment  without  judicial  trial 
for  an  act  already  committed,  irrespective  of  whether 
it  was  criminal  or  not  when  committed.  Such  a  stat- 
ute is  objectionable  because  it  transcends  the  legisla- 
tive power  and  invades  the  province  of  the  courts. 

An  ex  post  facto  law  is  a  retrospective  statute  re- 
lating to  the  punishment  of  crime;  and  the  prohibi- 
tion extends  to  statutes  which  make  acts  criminal 
which  were  not  criminal  when  committed,  or  provide 
a  more  severe  punishment  for  crimes  already  com- 
mitted, or  change  the  rules  of  procedure  so  as  to  make 
it  more  difficult  for  one  accused  of  a  crime  already 
/Committed,  to  defend  in  a  prosecution  for  such  crime. 
In  pointing  out  the  distinction  between  an  ex  post 
facto  law  which  is  prohibited  by  the  Constitution  and 
a  retrospective  law  which  may  be  valid,  Mr.  Justice 
Chase  of  the  United  States  Supreme  Court  uses  this 
language,  which  has  often  been  referred  to  with  ap- 
proval: ''The  prohibition  of  the  letter  (of  the  con- 
stitutional provision  against  ex  post  facto  laws)  is 
not  to  pass  any  law  concerning  and  after  the  fact, 
but  the  plain  and  obvious  meaning  and  intention  of 
the  prohibition  is  this,  that  the  legislatures  of  the 
several  states  shall  not  pass  laws  after  a  fact  done 
by  a  subject,  or  citizen,  which  shall  have  relation  to 
such  fact  and  shall  punish  him  for  having  done  it. 

2  U.  S.  Const.,  Art.  I,  §  9,  par.  3,  and  §  10,  par.  1. 
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The  prohibition  considered  in  this  light,  is  an  addi- 
tional bulwark  in  favor  of  the  personal  security  of 
the  subject,  to  protect  his  person  from  punishment  by 
legislative  acts  having  a  retrospective  operation.  I 
do  not  think  it  was  inserted  to  secure  the  citizen  in  his 
private  rights,  of  either  property  or  contracts."  And 
he  proceeds  to  say : 

"I  will  state  what  laws  I  consider  ex  post  facto 
laws,  within  the  words  and  the  intent  of  the  prohibi- 
tion. 1st.  Every  law  that  makes  an  action  done  be- 
fore the  passing  of  the  law,  and  which  was  innocent 
when  done,  criminal ;  and  punishes  such  action.  2d. 
Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was,  when  committed.  3d.  Every  law 
that  changes  the  punishment,  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime,  when 
committed.  4th.  Every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission 
of  the  offense,  in  order  to  convict  the  offender.  All 
these  and  similar  laws  are  manifestly  unjust  and 
oppressive.  In  my  opinion,  the  true  distinction  is 
between  ex  post  facto  laws  and  retrospective  laws. 

"Every  ex  post  facto  law  must  necessarily  be  retro- 
spective, but  every  retrospective  law  is  not  an  ex  post 
facto  law ;  the  former  only  are  prohibited.  Every  law 
that  takes  away  or  impairs  rights  vested,  agreeably  to 
existing  laws,  is  retrospective,  and  is  generally  unjust, 
and  may  be  oppressive ;  and  it  is  a  good  general  rule 
that  a  law  should  have  no  retrospect;  but  there  are 
cases  in  which  laws  may  justly,  and  for  the  benefit  of 
the  community,  and  also  of  individuals,  delate  to  a 
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time  antecedent  to  their  conunencement ;  as  statutes 
of  oblivion,  or  of  pardon.  They  are  certainly  retro- 
spective, and  literally  both  concerning  and  after  the 
facts  committed.  But  I  do  not  consider  any  law  ex 
post  facto,  within  the  prohibition,  that  mollifies  the 
rigor  of  the  criminal  law ;  but  only  those  that  create, 
or  aggravate,  the  crime ;  or  increase  the  punishment, 
or  change  the  rules  of  evidence,  for  the  purpose  of 
conviction.  Every  law  that  is  to  have  an  operation 
before  the  making  thereof,  as  to  commence  at  an  ante- 
cedent time,  or  to  save  time  from  the  Statute  of  Lim- 
•  itations,  or  to  excuse  acts  which  were  unlawful,  and 
before  committed,  and  the  like,  is  retrospective.  But 
such  laws  may  be  proper  or  necessary,  as  the  case 
may  be.  There  is  a  great  and  apparent  difference 
between  making  an  unlawful  act  lawful,  and  the  mak- 
ing an  innocent  action  criminal,  and  punishing  it  as  a 
crime."* 

71.  Changes  in  procedure. — ^But  the  legislature 
is  not  prohibited  from  changing  the  mere  rules  or 
methods  of  procedure  to  be  applied  on  the  trial  of 
crimes  already  committed.  "A  party  has  no  more 
right  in  a  criminal  than  in  a  civil  action  to  insist  that 
his  case  shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have 
taken  place.  Remedies  must  always  be  under  the 
control  of  the  legislature,  and  it  would  create  endless 
confusion  in  legal  proceedings  if  every  case  was  to 
be  conducted  only  in  accordance  with  the  rules  of 
practice,  and  heard  only  by  the  courts  in  existence, 
when  its  facts  arose.    The  legislature  may  abolish 

sCalder  v.  Bull,  3  Ball.  386  (TJ.  S.). 
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■courts  and  create  new  ones,  and  it  may  prescribe  alto- 
gether different  modes  of  procedure  in  its  discretion, 
though  it  cannot  lawfully,  we  think,  in  so  doing,  dis- 
pense with  any  of  those  substantial  protections  with 
which  the  existing  law  surrounds  the  person  accused 
of  crime."* 

It  is  important,  therefore,  when  a  criminal  statute 
is  repealed  and  another  statute  enacted  in  its  place 
relating  to  the  punishment  of  any  act  as  criminal, 
that  there  be  a  saving  clause  providing  that  prosecu- 
tions for  crimes  already  committed  in  violation  of 
the  repealed  statute  may  be  had  in  accordance  with 
the  provisions  of  the  law  when  the  criminal  act  was 
done;  for  there  cannot  be  a  prosecution  for  an  act 
which  was  punishable  under  the  repealed  statute  un- 
less such  statute  is  by  special  provision  continued  in 
force  for  that  purpose,  and  there  can  be  no  prosecu- 
tion under  the  new  statute,  for,  as  to  crimes  already 
committed,  such  new  statute  would  be  ex  post  facto. 

72.  The  accusation. — The  usual  method  of  charg- 
ing the  commission  of  a  crime  with  a  view  of  inflict- 
ing punishment  on  the  offender  is  by  presentment  or 
indictment  of  a  grand  jury.  This  involves  the  find- 
ing by  twelve  grand  jurors  that  there  is  reasonable 
ground  to  believe  the  person  whose  conduct  is  being 
investigated  to  have  committed  a  specific  criminal 
offense.  The  method  of  selecting  the  members  of  the 
grand  jury  and  the  number  of  grand  jurors  who  shall 
act,  not  less  than  twelve  nor  more  than  twenty-three, 
is  fixed  by  s;tatutory  provisions.  The  method  of  bring- 
ing the  case  to  the  attention  of  the  grand  jury  is  also 

'Cooley,  Constitutional  Limitations  (7th  ed.),  p.  381. 
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a  matter  for  statutory  regulation.  It  is  usual  to  pro- 
vide for  some  kind  of  information  on  oath,  filed 
before  a  magistrate,  on  wMeh  he  may  issue  a  warrant 
of  arrest  and  under  which  he  may  hold  a  preliminary 
examination  to  determine  whether  the  accused  shall 
be  bound  over  to  await  the  action  of  the  grand  Jury. 
But  these  steps  are  not  essential  to  due  process,  and 
a  duly  constituted  grand  jury  may  inquire,  on  its  own 
motion  or  on  information  brought  to  its  notice,  into 
the  commission  of  crime  within  the  jurisdiction  of 
the  court  under  whose  authority  the  grand  jury  is 
constituted.  The  grand  jury  may  hear  evidence  for 
the  purpose  of  determining  whether  there  is  reason- 
able ground  to  believe  that  a  crime  has  been  com- 
mitted and  that  a  particular  person  or  particular 
persons  are  guilty  thereof ;  but  the  grand  jury  is  not 
constituted  to  determine  the  guilt  or  innocence  of 
the  person  or  persons  whose  conduct  they  investigate 
and  is  not  required,  therefore,  to  hear  evidence  in 
his  favor,  although  it  may  do  so  in  its  discretion. 
An  accusation  of  crime  by  presentment  or  indict- 
ment of  a  grand  jury  is  made  when  a  formal  charge 
is  embodied  in  an  indictment  duly  returned  into  court, 
signed  by  the  foreman. 

73.  Whether  indictment'  essential. — ^In  the  ab- 
sence of  specific  constitutional  guaranty,  it  is  not 
essential  to  due,  process  of  law  that  the  accusation  be 
by  indictment.  Some  other  form  of  criminal  charge, 
such  as  an  information  sworn  to  by  a  private  accuser 
and  filed  with  a  prosecuting  officer  or, magistrate,  is 
sufficient,  and  where  there  are  constitutional  provi- 
sions specifically  requiring  indictment  by  grand  jury, 
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there  is  always  a  limitation  of  such  guaranty  to  crim- 
inal charges  of  a  grave  nature,  such  as  capital  offenses 
and  felonies,  and  it  is  allowable  to  try  prosecutions 
for  petty  offenses  without  the  intervention  of  a  grand 
jury.  But  in  cases  where  indictment  by  grand  jury 
is  specifically  required,  without  provision  as  to  the 
number,  twelve  must  concur  in  the  finding  of  the 
indictment.  It  is  not  unusual,  however,  by  a  spe- 
cific provision,  to  authorize  grand  jurors  of  a  less 
number  than  twelve  and  to.  allow  indictments  to  be 
returned  by  the  concurrence  of  a  smaller  number  of 
grand  jurors  than  required  to  constitute  a  common- 
law  grand  jury.  In  order,  therefore,  to  determine 
whether  one  accused  of  crime  may  be  put  on  trial 
without  indictment  or  upon  indictment  by  a  less 
number  of  grand  jurors  than  twelve,  it  is  necessary 
to  consult  the  provisions  of  the  state  constitutions.* 
74.  In  federal  courts. — But  the  specific  provi- 
sions of  Amendment  Five  to  the  Federal  Constitu- 
tion, applicable  to  proceedings  in  federal  courts,  re- 
quiring that  "No  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service,  in  time  of  war  or 
public  danger,"  make  it  necessary  that  prosecutions 
for  all  the  graver  crimes  under  the  laws  of  the  United 
States  be  by  presentment  or  indictment  of  a  grand 
jury  constituted  in  accordance  with  the  common  law. 
Capital  crimes  are  those  which  are  punishable  or  may 

1  HuTtado  V.  California,  110  U.  S.  516,  4  Sup.  Ct.  Ill,  Leading  Illdstba- 
TivE  Cases. 
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be  punishable  at  the  discretion  of  the  court  by  the 
infliction  of  the  death  penalty,  and  infamous  crimes 
are  those  for  which  the  punishment  that  may  be  in- 
flicted is  imprisonment  in  the  penitentiary."  Crinies 
not  of  so  grave  a  nature  may  be  prosecuted  by  indict- 
ment or  by  information  as  may  be  provided  by  law. 
The  express  exception  of  cases  in  the  land  or  naval 
forces  or  in  the  militia,  when  in  actual  service,  in 
time  of  war  or  public  danger,  relates  to  courts  mar- 
tial, which  have  authority  to  punish  violations  of  the 
military  law,^  under  the  rules  which  Congress  is  ex- 
pressly given  authority  to  make  for  the  govern- 
ment and  regulation  of  the  army  and  navy,''  and 
the  ordinary  constitutional  limitations  have  no  ap- 
plication to  such  courts. 

75.  The  trial. — It  is  essential  that  the  court  in 
which  a  criminal  prosecution  is  tried  shall  be  one  duly 
constituted  with  authority  not  only  to  try  and  deter- 
mine criminal  cases  of  the  grade  and  degree  of  crime 
including  the  crime  charged  in  the  particular  case, 
but  also  that  they  have  jurisdiction  of  that  particular 
case  by  the  arrest  of  the  accused  under  process  of  that 
court.  Corporations  may  be  put  on  trial  without 
arrest  because,  being  artificial  persons,  no  personal 
arrest  is  practicable ;  and  in  some  other  cases,  usually 
of  an  inferior  character,  the  prosecution  may  be  had 
on  service  of  some  form  of  process  without  actual 
arrest;  but  in  general  the  arrest  of  the  accused  is 
essential  to  the  authority  of  the  court  to  proceed  to 
trial.    The  place  of  the  commission  of  the  offense  is 

8  Mackin  v.  United  States,  117  U.  S.  348,  6  Sup.  Ct.  777. 
7  tr.  S.  Const.,  Art.  I,  §  8,  pars.  14,  16. 
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also  material  in  determiniBg  the  jurisdiction  of  the 
court ;  for  the  courts  of  one  state  have  no  power  to 
inflict  punishment  for  crimes  committed  in  another 
state,  and  within  any  particular  state  it  is  usually 
required  that  the  prosecution  he  in  a  court  for  the 
district  or  county  within  which  the  crime  is  commit- 
ted. In  the  Sixth  Amendment  to  the  Federal  Con- 
stitution, it  is  specifically  provided  that  prosecutions 
in  the  federal  courts  shall  be  before  an  impartial 
jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law;  and  there  is  a  further 
provision  that  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  held  in  the  state  where 
the  crime  was  committed,  and  when  not  committed 
within  any  state,  then  at  such  place  or  places  as 
Congress  may  by  law  have  directed.® 

76.  Trial  by  jury. — ^In  the  Federal  Constitution, 
as  originally  adopted,  there  was  a  specific  guaranty 
with  reference  to  the  "federal  courts,  of  trial  by  jury 
in  criminal  cases,®  and  such  guaranty  is  repeated  in 
connection  with  other  specific  provisions  in  the  Sixth 
Amendment,  relating  to  criminal  prosecutions  in  such 
courts.  The  state  constitutions  contain  similar  guar- 
anties. What  .has  already  been  said  as  to  the  preser- 
vation of  jury  trial  in  civil  cases  is  applicable  with 
still  greater  force  in  criminal  proceedings,  and  there 
has  never  been  any  indication  of  a  desire  to  substitute 
any  other  method  of  trying  issues  of  fact  in  prosecu- 
tions for  crimes  of  a  graver  nature.    What  was  said 

8  U.  S.  Const.,  Art.  Ill,  §  2,  par.  3. 
a  Art.  m,  §  2,  par.  3. 
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by  a  great  commentator  early  in  the  history  of  our 
constitutional  system,  remains  the  sentiment  of  those 
whose  judgment  is  of  weight  in  establishing  the 
proper  policy  of  the  criminal  law :  "The  great  object 
of  a  trial  by  jury  in  criminail  cases  is  to  guard  against 
a  spirit  of  oppression  and  tyranny  on  the  part  of 
rulers,  and  against  a  spirit  of  violence  and  vindictive- 
ness  on  the  part  of  the  people.    Indeed,  it  is  often 
more  important  to  guard  against  the  latter  than  the 
former.    The  sympathies  of  all  mankind  are  enlisted 
against  the  revenge  and  fury  of  a  single  despot,  and 
every  attempt  wUl  be  made  to.  screen  his  victims.   But 
how  difficult  is  it  to  escape  from  the  vengeance  of  an 
/indignant  people,  roused  to  hatred  by  unfounded 
calumnies,  or  stimulated  to  cruelty,  by  bitter  political 
enmities,  or  unmeasured  jealousies!    The  appeal  for 
safety  can  under  such  circumstances  scarcely  be  made 
by  innocence  in  any  other  manner  than  by  the  severe 
control  of  courts  of  justice,  and  by  the  firm  and  im- 
partial verdict  of  a  jury  sworn  to  do  right,  and 
guided  solely  by  legal  evidence  and  a  sense  of  duty. 
In  such  a  course  there  is  a  double  security  against 
the  prejudices  of  judges  who  may  partake  of  the 
wishes  and  opinions  of  the  government,  and  against 
the  passions  of  the  multitude  who  may  demand  this 
-victim  with  their  clamorous  precipitancy.     So  long 
indeed  as  this  palladiiun  remains  sacred  and  invio- 
lable, the  liberties  of  a  free  government  cannot  wholly 
fall.    But  to  give  it  real  efficiency,  it  must  be. pre- 
served in  its  purity  and  dignity,  and  not,  with  a  view 
to  slight  inconveniences  or  imaginary  burdens,  be 
put  into  the  hands  of  those  whO:  are  incapable  of  esti- 
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mating  its  worth,  or  are  too  inert,  or  too  ignorant,  or 
too  imbecile  to  wield  its  potent  arm."" 

77.  Acquittal  conclusive. — The  great  significance, 
however,  of  jury  trial  in  criminal  cases  results  from 
a  rule  not  applicable  in  civil  cases,  that  a  verdict  of 
acquittal,  after  the  defendant  has  been  properly  put 
on  trial  before  a  jury,  is  conclusive  and  cannot  sub- 
sequently be  reviewed  on  appeal ;  that  is  to  say,  when 
the  trial  has  commenced,  the  defendant  has  been  put 
in  jeopardy,  and  he  cannot  be  put  in  jeopardy  a 
second  time  for  the  same  offense,  no  matter  what 
errors  may  have  been  cpnunitted  in  the  course  of  the 
trial,  provided  such  trial  results  in  a  verdict  of  not 
guilty."  The  power  of  the^  jury  to  render  a  verdict 
of  not  guilty,  notwithstanding  the  evidence  which  is 
submitted,  and  the  rules  of  law  laid  down  by  the 
court,  is,  therefore,  an  essential  characteristic  of  the 
trial  by  jury  in  criminal^  cases  guaranteed  by  the 
constitutional  provisions. 

78.  Waiver  of  trial  by  jury. — ^While  it  is  usually 
said  that  the  right  to  trial  by  jury  in  criminal  prose- 
cutions may  not  be  waivfed  by  the  defendant,  there 
seems  to  be  no  good  ground  for  holding  that  this  con- 
stitutional privilege,  like  other  privileges  of  the  same 
character,  may  not  be  waived  by  the  defendant  if  he 
avails  himself  of  a  privilege  given  to  do  so.  But. 
there  is  usually  no  provision  for  the  trial  of  an  issue 
of  fact  in  a  criminal  case  in  any  other  manner  than 
before  a  jury,  and  in  the  absence  of  such  provision 
no  court  can  proceed  otherwise  in  the  trial  of  such 

10  story,  Commentaries  on  the  Constitution,  §  1780. 

11  As  to  twice  in  jeopardy,  see  §  84. 
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an  issue.  Where  it  is  provided  by  law,  however,  that 
a  court  without  a  jury  or  with  a  jury  of  a  less  num- 
ber of  jurors  than  required  by  the  common  law  may 
proceed  to  try  a  criminal  case  by  defendant's  consent, 
there  seems  to  be  no  ground  for  holding  that  such 
trial  is  not  constitutional/*  And  it  is  well  settled  that 
by  a  plea  of  guilty  the  defendant  may  waive  a  jury, 
and  a  conviction  by  the  court  based  on  such  a  plea 
will  be  valid,  the  degree  of  crime  and  the  extent  of 
the  punishment  being  fixed  by  the  court  on  evidence 
introduced,  if  necessary,  for  that  purpose." 

79.  Other  essentials  of  trial  in  criminal  cases. — 
The  usual  constitutional  provisions  as  to  trial  of 
criminal  prosecutions  preserve  other  essential  char- 
acteristics of  the  common-law  method  of  jury  trial. 
It  must  be  speedy,  that  is,  at  as  early  a  term  of  court 
as  is  practicable  under  the  usual  method  of  criminal 
procedure.  It  must  be  public,  that  is,  in  open  court 
and  in  the  presence  of  the  defendant  unless  he  has, 
in  some  way,  waived  his  right  to  be  present.  The 
defendant  is  entitled  to  have  witnesses  called  and 
examined  in  his  behalf ;  and  he  is  entitled  to  be  con- 
fronted by  the  witnesses  against  him ;  that  is  to  say, 
the  testimony  cannot  be  taken  by  depositions,  as  is 
permitted  under  some  circumstances  in  civil  cases. 
But  the  right  to  be  confronted  with  the  witnesses 
does  not  prevent  the  court  from  receiving  evidence  of 
dying  declarations  in  a  proper  case,  nor  of  receiving 
in  evidence  the  testimony  of  witnesses  on  a  previous 
trial  who  ha Ve.  since  died  or  gone  beyond  the  jurisdic- 

12  Harris  v.  People,  128  III.  585,  21  N.  E.  563. 

13  HaUinger  v.  Davis,  146  U.  S.  314,  13  Sup.  Ct.  105. 
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tion  of  the  court."  The  accused  is  also  entitled  to  the 
assistance  of  counsel  in  his  defense,  if  he  desires  such 
assistance ;  and  this  right  to  be  represented  by  coun- 
sel versed  in  the  law  and  therefore  competent  to 
advise  the  defendant  as  to  his  legal  rights  at  every 
stage  of  the  proceedings,  is  regarded  as  a  valuable 
and  essential  privilege.  The  common-law  right  of 
the  defendant  to  be  released  on  bail  after  arrest  and 
pending  the  trial,  save  in  capital  cases,  is  recognized 
by  the  usual  constitutional  provision  that  excessive 
bail  shall  not  be  required ;  and  the  privilege  usually 
accorded  by  law  is  extended  to  the  period  during 
which  the  case  is  pending  on  appeal  to  a  higher  court, 
after  conviction, 

80.  Self-incrimination. — ^With  but  two  excep- 
tions, the  constitutions  of  the  states  contain  a  guar- 
anty similar  to  that  found  in  the  Fifth  Amendment 
to  the  Federal  Constitution,  that  the  accused  shall  not 
be  compelled  to  be  a  witness  against  himself;  with 
the  result  that  the  defendant  may  not  be  required  to 
testify,  although  he  may  be  permitted  to  do  so ;  that 
an  admission  of  guilt  made  outside  of  court  may  not 
be  proven  against  him  unless  voluntarily  made ;  and . 
that  in  any  trial  a  witness  may  not  be  required  to 
give  testimony  which  could  be  used  against  In'm  if 
he  should  be  subsequently  put  on  trial  for  an  alleged 
crime  committed  in  the  same  general  transaction, 
unless  it  be  expressly  provided  by  statute  that  the 
evidence  which  he  is  thus  required  to  give  cannot 
be  used  against  him  on  such  subsequent  trial.^^ 

"Mattox  V.  United  States,  156  ,U.  S.  237,  15  Sup.  Ct..337. 
IB  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644. 
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81.  Unreasonable  searches  and  seizures. — The 
guaranty,  against  unreasonable  searches  and  seizures, 
which  has  already  been  referred  to/*  is  of  special 
significance  in  criminal  cases.  It  prohibits  the  resort 
to  general  warrants  and  searches  of  the  person  or 
house  of  the  accused  for  the  purpose  of  securing  pri- 
vate papers  which  under  the  guaranty  against  self- 
incrimination  the  defendant  would  not  be  required 
to  produce  or  disclose.  The  seizure  of  a  man's  pri- 
vate books  and  papers  to  be  used  in  evidence  against 
him  is  not  substantially  different  from  compelling 
him  to  be  a  witness  against  himself.  And  this  pro- 
tection is  available  not  only  as  against  an  attempt 
to  obtain  evidence  to  be  used  in  a  criminal  prosecu- 
tion, but  also  as  against  suits  for  penalties  and  for- 
feitures incurred  by  the  commission  of  a  crime.^'' 

82.  Conviction  and  sentence. — ^From  the  nature 
of  the  guaranties  as  to  the  method  of  trial,  it  is  evi- 
dent that  criminal  punishment  cannot  be  imposed 
save  as  the  result  of  a  trial  had  in  accordance  with 
the  methods  required  by  constitutional  provisions. 
Any  imprisonment  as  a  punishment  not  regularly  im- 
posed in  accordance  with  these  provisions  is  unlaw- 
ful, and  the  person  thus  unlawfully  imprisoned  may 
be  released  by  habeas  corpus  proceedings.  But  the 
only  specific  constitutional  guaranty  as  to  punish- 
ment is  that  cruel  and  unusual  punishments  shall  not 
be  inflicted.^*  "The  provision  in  reference  to  cruel 
and  unusual  punishments  was  taken  from  the  well- 
is  See  §§52-53. 

17  Boyd  V.  United  States,  116  U,  S.  616,  6  Sup.  Ct.  524. 

18  See  XT.  S.  Const.,  Amend.  VIII,  and  similar  provisions  in  state  con- 
stitutions. 
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known  act  of  Parliament  of  1688,  entitled  'An  act 
declaring  the  rights  and  liberties  of  the  subject,  and 
settling  the  succession  of  the  crown, '  in  which,  after 
rehearsing  various  grounds  of  grievance,  and  among 
others,  that  *ex6essive  bail  hath  been  required  of  per- 
sons committed  in  criminal  cases,  to  elude  the  benefit 
of  the  laws  made  for  the  liberty  of  the  subjects ;  and 
excessive  fines  have  been  imposed;  and  illegal  and 
cruel  punishments  inflicted,'  it  is  declared  that  'ex- 
cessive bail  ought  not  to  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted.    (Stat.  1  W.  &  M.,  e.  2.) ' 

"This  Declaration  of  Rights  had  reference  to  the 
acts  of  the  executive  ^nd  judicial  departments  of  the 
government  of  England ;  but  the  language  in  question 
as  used  in  the  constitution  of  the  state  of  New  York 
was  intended  particularly  to  operate  upon  the  legis- 
lature of  the  state,  to  whose  control  the  punishment 
of  crime  was  almost  wholly  confided.  So  that,  if  the 
punishment  prescribed  for  an  offense  against  the 
laws  of  the  state  were  manifestly  cruel  and  unusual, 
as  burning  at  the  stake,  crucifixion,  breaking  on  the 
wheel,  or  the  like,  it  would  be  the  duty  of  the  courts 
to  adjudge  such  penalties  to  be  within  the  constitu- 
tional prohibition.  And  we  think  this  equally  true 
of  the  Eighth  Amendment,  in  its  application  to  Con- 
gress. "^^  Capital  punishment  is,  therefore,  permis- 
sible, and  the  method  of  execution  may  be  determined 
by  law,  save  that  it  must  not  be  unusually  barbarous 
or  otherwise  offensive. 

83.    Indeterminate    sentence. — Although    it    is 

19  In  re  Kemmler,  136  U.  S.  436,  10  Sup.  Ct.  930. 
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wifhin  the  province  of  the  courts  to  determine  the 
guilt  of  a  person  accused  of  crime  and  to  impose  a 
punishment  by  way  of  sentence,  it  is  not  unconstitu- 
tional for  the  legislature  to  fix  the  punishment  which 
may  be  imposed  for  a  particular  crime  and  in  the  reg- 
ulation of  the  punishment  imposed  to  provide  that 
for  good  behavior  while  undergoing  punishment  the 
prisoner  may  be  either  paroled  or  discharged  before 
the  expiration  of  the  period  of  imprisonment  to  which 
he  is  sentenced.  It  may  also  be  provided  that  some 
executive  board  may  determine  the  extent  of  the 
imprisonment  to  be  required,  not  exceeding  the  term 
for  which  the  sentence  provides.  Thus  it  is  proper 
to  authorize  an  indeterminate  sentence  within  maxi- 
mum and  minimum  limits  and  make  the  extent  of 
the  imprisonment  dependent  upon  the  findings  of 
such  executive  board  as  to  the  character  and  previous 
conduct  of  the  accused,  as  well  as  upon  his  conduct 
while  in  prison. 

84.  Twice  in  jeopardy. — There  is  usually  a  guar- 
anty in  state  constitutions  similar  to  that  found  in 
the  Fifth  Amendment  to  the  Federal  Constitution, 
that  no  person  shall  be  twice  put  in  jeopardy  for  the 
same  offense ;  the  general  purpose  of  such  guaranty 
being  that  an  accused,  having  been  once  acquitted, 
shall  not  be  again  tried  for  the  same  criminal  act  or 
conduct,  and  that  when  he  has  once  been  convicted 
and  a  punishment  imposed,  he  shall  not  be  again  tried 
for  the  purpose  of  imposing  a  different  or  additional 
punishment.  The  general  rules  of  criminal  proce- 
dure recognized  in  the  courts  have  a  broader  seope^ 
perhaps,  than  the  constitutional  guaranties  require; 
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it  being  a  well  recognized  rule  that  when  a  criminal 
trial  has  commenced  in  a  court  having  jurisdiction 
to  impose  a  punishment,  the  accused  is  entitled  to 
have,  that  trial  proceed  to  its  termination,  and  that 
when  he  has  thus  been  put  in  jeopardy  on  one  trials 
he  can  not  be  subjected  to  another  trial,  no  matter 
what  may  be  the  result  of  the  first,  unless  he  waives 
that  result  by  asking  a  new  trial  on  account  of  errors 
or  irregularities  committed  on  such  first  trial. 
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CHAPTER  V. 

DUE  PROCESS  OP  LAW  AND  EQUAL  PROTECTION  OP 

THE    LAW,     AS    APPECTING    PERSONAL    AND 

PROPERTY  RIGHTS— THE  POLICE  POWER. 

85.  General  purpose  of  Fourteenth  Amendment. 
— ^While  specific  constitutional  guaAnties  are  de- 
signed to  prevent  particular  abuses  in  the  exercise 
of  the  powers  of  government,  there  was  not,  until 
the  adoption  of  the  Fourteenth  Amendment,*"  any- 
general  guaranty  of  liberty  in  its  broadest  sense  in- 
volving personal  freedom  from  restraint  and  the 
enjoyment  of  property.  The  guaranties  of  due  proc- 
ess and  equality  found  in  the  state  constitutions  as 
limitations  upon  state  power  and  in  the  Fifth  Amend- 
ment to  the  Federal  Constitution  as  limitations  upon 
federal  power,  were  conceived  of  as  preserving  to  the 
subject  the  protection  against  the  arbitrary  exercise 
of  authority  on  the  part  of  the  executive  branch  of 
the  goverimient  guaranteed  by  Magna  Charta,  which 
emphasized  the  supremacy  of  the  law^  of  the  land 
over  the  will  of  the  sovereign.  But  the  guaranty  in 
the  Fourteenth  Amendment  as  a  limitation  on  the 
exercise  of  power  by  the  states  gave  significant  em- 
phasis to  the  conception  that  legislative  as  well  as 
executive  power  must  be  so  exercised  as  not  to  result 
in  a  deprivation  of  individual  rights.  The  purpose 
and  effect  is  to  declare  that  there  are  "certain  immu- 
table principles  of  justice  which  are  inherent  in  the 

20  See  §9. 
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very  idea  of  free  government  wMcli  no  member  of 
the  Union  may  disregard. "  ^^  In  this  broader  sense 
of  constitutional  protection,  the  Fourteenth  Amend- 
ment properly  relates  to  exercise  of  power  by  the 
states,  for  the  federal  government  is  one  of  limited 
powers,  affecting  in  only  incidental  ways  the  funda- 
mental rights  of  liberty  and  property. 

86.  Applicable  only  to  state  action. — The  rights 
of  the  individual  to  enjoy  liberty  and  property  may 
be  improperly  infringed  by  other  individuals;  but 
as  to  such  infringement  no  constitutional  guaranty 
is  necessary.  The  law  of  the  land  affords  a  remedy 
to  the  individual  for  injuries  done  or  threatened  to 
him  by  other  individuals.  The  affording  of  such 
remedies  is  the  very  function  of  law  in  its  usual 
sense  and  for  the  protection  of  his  individual  rights 
each  person  is  left  to  the  remedies  which  the  law  of 
his  state  provides.  Therefore,  although  it  is  de- 
clared in  the  Fourteenth  Amendment  that  Congress 
shall  have  power  to  enforce  its  provisions  by  appro- 
priate legislation,  it  has  been  held  that  no  authority 
is  thus  conferred  upon  Congress  to  legislate  for  the 
protection  of  individuals  in  their  ordinary  rights  as 
against  unjust  and  unlawful  discriminations  in  their 
relations  with  other  individuals. 

"It  is  state  action  of  a  particular  character  that  is 
prohibited.  Individual  invasion  of  individual  rights 
is  not  the  subject-matter  of  the  Fourteenth  Amend- 
ment. It  has  a  deeper  and  broader  scope.  It  nulli- 
fies and  makes  void  all  state  legislation,  and  state 

21  Mr.  Justice  Brown,  in  Holden  v.  Hardy,  169  TJ.  S.  366,  at  p.  389, 18  Sup. 
Ct.  383. 
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action  of  every  kind,  which  impairs  the  privileges 
and  immunities  of  citizens  of  the  United  States,  or 
which  injures  them  in  life,  liberty,  or  property  with- 
out due  process  of  law,  or  which  denies  to  any  of  them 
the  equal  protection  of  the  laws.  It  not  only  does 
this,  but,  in  order  that  the  national  will,  thus  declared, 
may  not  be  a  mere  hrutum  fulmen  [empty  threat], 
the  last  section  of  the  amendment  invests  Congress 
with  power  to  enforce  it  by  appropriate  legislation. 
To  enforce  whaf?  To  enforce  the  prohibition.  To 
adopt  appropriate  legislation  for  correcting  the  ef- 
fects of  such  prohibited  state  laws  and  state  acts, 
and  thus  to  render  them  effectually  null,  void,  and 
innocuous.  This  is  the  legislative  power  conferred 
upon  Congress,  and  this  is  the  whole  of  it.  It  does 
not  invest  Congress  with  power  to  legislate  Upon 
subjects  which  are  within  the  domain  of  state  legis- 
lation; but  to  provide  modes  of  relief  against  state 
legislation,  or  state  action,  of  the  kind  referred  to. 
It  does  not  authorize  Congress  to  create  a  code  of 
municipal  law  for  the  regulation  of  private  rights; 
but  to  provide  toodes  of  redress  against  the  operation 
of  state  laws,  and  the  action  of  state  officers,  execu- 
tive or  judicial,  when  these  are  subversive  of  the 
fundamental  rights  specified  in  the  amendment. 

"Positive  rights  and  privileges  are  undoubtedly 
secured  by  the  Fourteenth  Amendment ;  but  they  are 
secured  by  way  of  prohibition  against  state  laws  and 
state  proceedings  affecting  those  rights  and  privi- 
leges, and  by  power  given  to  Congress  to  legislate  f  o.r 
the  purpose  of  carrying  such  prohibition  into  effect ; 
and  such  legislation  must  necessarily  be  predicated 
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upon  sucli  supposed  state  laws  or  state  proceedings, 
and  be  directed  to  the  correction  of  their  operation 
and  effect.  "^^ 

87.  Unequal  administration  of  the  law. — But 
tl^ough  the  law  of  the  state  complained  of  as  infring- 
ing the  provisions  of  the  Fourteenth  Ainendment  "be 
fair  on  its  face  and  impartial  in  appearance,  yet,  if 
it  is  applied  and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,  so  as  practi- 
cally to  make  unjust  and  illegal  discriminations  be- 
tween persons  in  similar  circumstances,  material  to 
their  rights,  the  denial  of  equal  justice  is  still  within 
the  prohibition  of  the  Constitution."^^  And  it  was 
therefore  held  that  a  city  ordinance  conferring  upon 
municipal  authorities  arbitrary  power  to  determine 
who  should  engage  in  the  laundry  business,  which 
power  was  exercised  by  refusing  permission  to  Chi- 
nese subjects,  while  permission  was  granted  undel* 
the  same  conditions  to  others,  was  invalid  under  the 
Fourteenth  Amendment. 

88.  Due  process  of  law. — From  what  has  already 
been  said  as  to  the  civil  right  to  protection  of  Ufe, 
liberty,  and  property,^*  it  is  apparent  that  the  due 
process  of  law  guaranteed  in  the  Fourteenth  Amend- 
ment as  against  state  infringement  refers  in  its  broad- 
est scope  to  something  more  than  forms  of  proce- 
dure. "What  constitutes  that  process,  it  may  be 
difficult  to  define  with  precision  so  as  to  cover  all 
cases.  It  is,  no  doubt,  wiser,  as  stated  by  Mr.  Justice 
Miller,  in  Davidson  v.  New  Orleans,  to  arrive  at  its 

22  Civil  Eights  Cases,  109  V.  S.  3,  3  Sup.  Ct.  18. 

23  Yick  Wo  V.  Hopkins,  318  XJ.  S.  356,  6  Sup.  Ct.  1064. 

24  See  §59. 
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meaning  'by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision 
shall  requirp,  with  the  reasoning  on  which  such  deci- 
sions may  be  founded.'  (96  U.  S.,  97,  104.)  It  is 
sufficient  to  observe  here,  that  by  'due  process'  is 
meant  one  which,  following  the  forms  of  law,  is 
appropriate  to  the  case,  and  just  to  the  parties  to 
b^affected.  It  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law ;  it  must  be  adapted  to  the  end 
to  be  attained ;  and  wherever  it  is  necessary  for  the 
protection  of  the  parties,  it  must  give  them  an  oppor- 
tunity to  be  heard  respecting  the  justice  of  the  judg- 
ment sought.  The  clause  in  question  means,  there- 
fore, that  there  can  be  no  proceeding  against  life,  lib- 
erty, or  property  which  may  result  in  the  deprivation 
of  either,  without  the  (observance  of  those  general 
rules  established  in  our  system  of  jurisprudence  for 
the  security  of  private  rights."^® 

89.  Difficulty  of  deflriition. — ^It  is  as  impossible  to 
accurately  and  fully  define  due  process  as  it  is  to 
define  law.  In  fact,  the  civil  rights  which  the  law  rec- 
ognizes can  be  infringed  or  taken  away  only  so  far 
as  the  general  principles  of  law  permit.  The  recogni- 
tion of  rights  involves,  as  a  necessary  result,  their  pro- 
tection by  law,  that  is,  by  the  law  of  the  land  which  is 
the  same  in  effect  as  due  process  of  law.  Th^  signifi- 
cance of  the  guaranty  of  due  process  of  law  in  the 
Fourteenth  Amendment  does  not  consist  in  affording 
a  guaranty  as  to  rights  not  already  protected  by  law 
or  preventing  infringements  which  were  not  already 

28  Hagar  v.  Eeelamation  District,  111  U.  S.  701,  at  p.  707,  4  Sup.  Ct.  663, 
at  p.  667. 
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prohibited;  but  it  consists  in  adding  a  federal  con- 
stitutional guaranty  to  the  guaranties  already  found 
in  state  constitutions.  As  is  said  by  Mr.  Justice 
Brown,  speaking  for  the  majority  of  the  Supreme 
Court  of  the  United  States,  in  another  case : 

"This  court  has  not  failed  to  recognize  the  fact 
that  the  law  is,  to  a  certain  extent,  a  progressive 
science ;  that,  in  some  of  the  states,  methods  of  ipvp- 
cedure,  which  at  the  time  the  Constitution  was 
adopted  were  deemed  essential  to  the  protection  and 
safety  of  the  people  or  to  the  liberty  of  the  citizen, 
have  been  found  to  be  no  longer  necessary;  that 
restrictions  which  had  formerly  been  laid  upon  the 
conduct  of  individuals,  or  of  classes  of  individuals, 
had  proved  detrimental  to  their  interests ;  while,  upon 
the  other  hand,  certain  other  classes  of  persons,  par- 
ticularly those  engaged  in  dangerous  or  unhealthful 
employments,  have  been  found  to  be  in  need  of  addi- 
tional protection.  Even  before  the  adoption  of  the 
Constitution,  much  had  been  done  toward  mitigating 
the  severity  of  the  common  law,  particularly  in  the 
administration  of  its  criminal  branch.  The  number 
of  capital  crimes,  in  this  country  at  least,  had  been 
largely  decreased.  Trial  by  ordeal  and  by  battle  had 
never  existed  here,  and  had  fallen  into  disuse  in 
England.  The  earlier  practice  of  the  common  law, 
which  denied  the  benefit  of  witnesses  to  a  person 
accused  of  felony,  had  been  abolished  by  statute, 
though  so  far  as  it  deprived  him  of  the  assistance  of 
counsel  and  compulsory  process  for  the  attendance 
of  his  witnesses,  it  had  not  been  changed  in  England. 
But  to  the  credit  of  her  American  colonies,  let  it  be 
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said  that  so  oppressive  a  doctrine  had  never  obtained 
a  foothold  there. 

"The  present  century  has  originated  legal  reforms 
of  no  less  importance.  The  whole  fabric  of  special 
pleading,  bnee  thought  to  be  necessary  to  the  elimi- 
nation of  the  real  issue  between  the  parties,  has  crum- 
bled to  pieces.  The  ancient  tenures  of  real  estate 
have  been  largely  swept  away,  and  land  is  now  trans- 
ferred almost  as  easily  and  cheaply  as  personal  prop- 
erty. Married  women  have  been  emancipated  from 
the  control  of  their  husbands  and  placed  upon  a  prac- 
tical equality  with  them  with  respect  to  the  acquisi- 
tion, possession,  and  transmission  of  property.  Im- 
prisonment for  debt  has  been  abolished.  Exemptions 
from  execution  have  been  largely  added  to,  and  in 
most  of  the  states  homesteads  are  rendered  incapable 
of  seizure  and  sale  upon  forced  process.  Witnesses 
are  no  longer  incompetent  by  reason  of  interest, 
even  though  they  be  parties  to  the  litigation.  Indict- 
ments have  been  simplified,  and  an  indictment  for 
the  most  serious  of  crimes  is  now  the  simplest  of  all. 
In  several  of  the  states,  grand  juries,  formerly  the 
only  safeguard  against  a  malicious  prosecution,  have 
been  largely  abolished,  and  in  others  the  rule  of 
unanimity,  so  far  as  applied  to  civil  cases,  has  given 
way  to  verdicts  rendered  by  a  three-fourths  majority. 

"This  case  does  not  call  for  an  expression  of  opin- 
ion as  to  the  wisdom  of  these  changes,  or  their  valid- 
ity under  the  Fourteenth  Amendment,  although  the 
substitution  of  prosecution  by  information  in  lieu 
of  indictment  was  recognized  as  valid  in  Hurtado  v. 
California,  110  U.  S.,  516.    They  are  mentioned  only 
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for  the  purpose  of  calling  attention  to  the  probability 
that  other  changes  of  no  less  importance  may  be  made 
in  the  future,  and  that  while  the  cardinal  prinisiples 
of  justice  are  immutable,  the  methods  by  which  jus- 
tice is  administered  are  subject  to  constant  fluctua- 
tion, and  that  the  Constitution  of  the  United  States, 
which  is  necessarily  and  to  a  large  extent  inflexible 
and  exceedingly  difficult  of  amendment,  should  not 
be  so  construed  as  to  deprive  the  states  of  the  power 
to  so  amend  their  laws  as  to  make  them  conform  to 
the  wishes  of  the  citizens  as  they  may  deem  best  for 
the  public  welfare  without  bringing  them  into  con- 
flict with  the  supreme  law  of  the  land. 

"Of  course,  it  is  impossible  to  forecast  the  charac- 
ter or  extent  of  these  changes,  but  in  view  of  the  fact 
that  from  the  day  Magna  Charta  was  signed  to  the 
present  moment,  amendments  to  the  structure  of  the 
law  have  been  made  with  increasing  frequency,  it  is 
impossible  to  suppose  that  they  will  not  continue,  and 
the  law  be  forced  to  adapt  itself  to  new  conditions  of 
society,  and,  particularly,  to  the  new  relations  between 
emplbyers  and  employees,  as  they  arise. 

"Similar  views  have  been  heretofore  expressed  by 
this  court.    Thus,  in  the  ease  of  Missouri  v.  Lewis, 

101  IT.  S.,  22,  31,  it  was  said  by  Mr.  Justice  Bradley: 
'We  might  go  still  further  and  say,  with  undoubted 
truth,  that  there  is  nothing  in  the  Constitution  to  pre- 
vent any  state  from  adopting  any  system  of  laws  or 
judicature  it  sees  fit  for  all  or  any  part  of  its  terri- 
tory. If  the  state  of  New  York,  for  example,  should 
see  fit  to  adopt  the  civil  law  and  its  method  of  proce- 
dure for  New  York  City  and  the  surrounding  coun^ 
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ties,  and  the  common  law  and  its  methods  of  proce- 
dure for  the  rest  of  the  state,  there  is  nothing  in  the 
Constitution  of  the  United  States  to  prevent  its  so 
doing.  This  would  not,  of  itself,  within  the  meaning 
of  the  Fourteenth  Amendment,  be  a  denial  to  any  per- 
son of  the  equal  protection  of  the  laws.  *  *  *  The 
Fourteenth  Amendment  does  not  profess  to  secure  to 
all  persons  in  the  United  States  the  benefit  of  the 
same  laws  and  the  same  remedies.  Great  diversities 
in  these  respects  may  exist  in  two  states  separated 
only  by  an  imaginairy  line.  On  one  side  of  this  line 
there  may  be  a  right  of  trial  by  jury,  and  on  the  other 
side  no  such  right.  Each  state  prescribes  its  own 
modes  of  judicial  proceeding.  If  diversities  of  laws 
and  judicial  proceedings  may  exist  in>  the  several 
states  without  violating  the  equality  clause  in  the 
Fourteenth  Amendment,  there  is  no  solid  reason  why 
there  may  not  be  such  diversities  in  different  parts 
of  the  same  state.'  *  *  *  "We  do  not  wish,  how- 
ever, to  be  understood  as  holding  that  this  power  is 
unlimited.  While  the  people  of  each  state  may  doubt- 
less adopt  such  systems  of  laws  as  best  conform  to 
their  own  traditions  and  customs,  the  people  of  the 
entire  country  have  laid  down  in  the  Constitution  of 
the  United  States  certain  fundamental  principles  to 
which  each  member  of  the  Union  is  bound  to  accede  as 
a  condition  of  its  admission  as  a  state.  Thus,  the 
United  States  are  bound  to  guarantee  to  each  state  a 
republican  form  of  government,  and  the  tenth  sec- 
tion of  the  first  article  contains  certain  other  specified 
limitatioiis  upon  the  power  of  the  several  states,  the 
object  of  which  was  to  secure  to  Congress  paramount 

285 


102  CONSTITUTIONAL  LAW 

authority  with  respect  to  matters  of  universal  con- 
cern. In  addition,  the  Fourteenth  Amendment  con- 
tains a  sweeping  provision  forbidding  the  states 
from  abridging  the  privileges  and  immunities  of 
citizens  of  the  United  States,  and  denying  them  the 
benefit  of  due  process  or  equal  protection  of  the  laws. 

) "  This  court  has  never  attempted  to  define  with  pre- 
cision the  words  'due  process  of  law,'  nor  is  it  neces- 
sary to  do  so  in  this  case.  It  is  sufficient  to  say  that 
there  are  certain  immutable  principles  of  justice 
which  inhere  in  the  very  idea  of  free  government 
which  no  member  of  the  Union  may  disregard,  as  that 
no  man  shall  be  condemned  in  his  person  or  prop- 
erty without  due  notice  and  an  opportunity  of  being 
heard  in  his  defense."^® 

90.  Equal  protection  of  the  laws. — The  prohibir 
tion  on  state  action  denying  any  person  the  equal 
protection  of  the  laws  is,  like  the  guaranty  of  due 
process  of  law^  referred  to  in  the  preceding  para- 
graph, only  a  recognition  of  a  characteristic  of  law 
itself.  By  law  in  the  sense  here  referred  to  is  meant 
general  law,  law  of  uniform  application,  which 
excludes  the  thought  of  arbitrary  discriminations  and 
special  favors.  It  is  not  intended  that  the  laws  of 
the  different  states  recognizing  and  protecting  civil 
rights  shall  be  the  same.  Each  state  prescribes  its 
own  system  of  law.  By  the  Foiirteenth  Amendment, 
it  was  "undoubtedly  intended  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  aU  imder 

zsHolden  v.  Hardy,  169  V.  S.  366,  at  p.  385,  18  Sup.  Ct.  383. 
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like  circumstances  in  the  enjoyment  of  their  personal 
and  civil  rights;  that  all  persons  should  be  equally- 
entitled  to  pursue  their  happiness  and  acquire  and 
enjoy  property ;  that  they  should  have  like  access  to 
the  courts  of  the  country  for  the  protection  of  their 
persons  and  property,  the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts;  that  no 
impediment  should  be  interposed  to  the  pursuits  of 
any  one  except  as  applied  to  the  same  pursuits  by 
others  under  like  circumstances ;  that  no  greater  bur- 
dens should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition,  and  that  in 
the  administration  of  criminal  justice  no  different 
or  higher  punishment  should  be  imposed  upon  one 
than  such  as  is  prescribed  to  all  for  like  offenses. 
But  neither  the  amendment — ^broad  and  comprehen- 
sive as  it  is — nor  any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the  state,  sometimes 
termed  its  police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity. 

"Prom  the  very  necessities  of  society,  legislation  of 
a  special  character,  having  these  objects  in  view,  must 
often  be  had  in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains.  Special  burdens 
are  often  necessary  for  general  benefits — for  supply- 
ing water,  preventing  fires,  lighting  districts,  clean- 
ing streets,  opening  parks,  and  many  other  objects. 
Regulations  for  these  purposes  may  press  with  more 
or  less  weight  upon  one  than  upon  another,  but  they 
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are  designed,  not  to  impose  unequal  or  unnecessary 
restrictions  ujpon  any  one,  but  to  promote,  with  as 
little  individual  inconvenience  as  possible,  the  gen- 
eral good.  Though  ia  many  respects  necessarily  spe^ 
cial  in  their  character,  they  do  not  furnish  just  ground 
of  complaint  if  they  operate  alike  upon  all  persons 
and  property  under  the  same  circmnstances  and  con- 
ditions. Class  legislation,  discriminating  against 
some  and  favoring  others,  is  prohibited,  but  legisla- 
tion which,  in  ciarrying  out  a  public  purpose,  is  lim- 
ited in  its  application,  if  within  the  sphere  of  its 
operation  it  affects  alike  persons  similarly  situated, 
is  not  within  the  amendment."^'' 

As  due  process  and  equal  protection  are  both  char- 
acteristics of  law  and  the  purpose  of  the  Fourteenth 
Amendment  was  to  guarantee  protection  of  life,  lib- 
erty, and  property  according  to  law  as  against  any 
unwarranted  infringement  thereof  by  state  action  or 
state  authority,  no  furtlier  separation  of  the  guaran- 
ties afforded  by  due  process  and  those  afforded  by 
equal  protection  need  be  preserved,  and  the  following 
discussion  of  the  powers  of  the  different  departments 
of  state  governments,  so  far  as  they  are  affected  by 
the  Fourteenth  Amendment,  has  relation  both  to  due 
process  and  to  equal  protection. 

91.  Uniformity. — ^In  some  state  constitutions, 
there  is  a  provision  requiring  that  all  laws  shall  be 
uniform  in  their  operation,  the  purpose  of  which  is 
substantially  the  same  as  that  of  the  requirement  as 
to  equal  protection  of  the  laws. '  A  law  is  uniform  ia 
its  operation  if,  taking  into  consideration  the  proper 

•   27  Barbier  v.  Connolly,  113  IT.  S.  27,  at  p.  31,  5  Sup.  Ct.  357. 
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purpose  of  its  enactment,  it  affects  alike  all  persons 
who  come  within  the  situation  and  circumstances  to 
which  the  law  relates.  For  good  reason  there  may 
he  distinctions  in  the  law  as  to  localities  or  as  to 
classes  of  persons  on  account  of  their  callings  or 
employments ;  but  it  is  not  proper  by  ostensible  classi- 
fication not  founded  on  reason  to  impose  restrictions 
upon  some  which  are  not  applicable  to  others..  For 
instance,  taxation  should  be  uniform  and  therefore 
without  discrimination ;  nevertheless,  the  methods  of 
taxing  different  classes  of  property  may  be  varied, 
and  exemptions  in  favor  of  particular  classes  of  per- 
sons may  be  provided  for.  Inheritance  taxes  may  be 
made  to  bear  more  heavily  in  proportion  on  large  in- 
heritances than  on  those  which  are  smaller,  and  per- 
sons within  specified  degrees  of  relationship  may  be 
exempted  entirely  from  the  payment  of  such  taxes. 
Statutes  may  be  made  applicable  to  cities  of  one 
class,  dependent  upon  population,  while  not  appli- 
cable to  cities  of  a  different  class.  Corporations  en- 
gaged in  business  of  a  public  nature  may  be  sub- 
jected to  regulations  which  are  not  applicable  to 
those  engaged  in  ordinary  private  business.  In  gen- 
eral, the  discriminations  prohibited  are  those  not 
founded-  upon  reasonable  necessity,  and  the  protec- 
tion guaranteed  is  that  of  substance  rather  than  of 
mere  form. 

92,  Legislation. — ^As  applied  to  legislative  action, 
the  requirements  of  due  process  and  equal  protection 
involve,  first,  the  restriction  of  legislation  within  its 
proper  functions;  and  second,  its  exercise  subject  to 
limitations.    To  provide  by  statute  that  the  property 
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of  one  person  shall  pass  to  another  or  to  determine 
the  title  to  property  so  as  to  affect  those  who  are 
already  in  ownership  and  enjoyment  of  it,  or  to  regu- 
late methods  or  forms  of  conveyance  with  the  pur- 
pose of  defeating  the  rights  of  those  who  have  already 
acquired  property  in  conformity  to  existing  laws,  is 
not  within  the  proper  function  of  the  law-making 
power.  To  permit  such  legislation  to  be  effectual 
would  amount  to  an  interference  with  property  rights 
without  due  process  of  law.  The  laws  should  be 
prospective  in  their  operation,  and  it  is  the  function 
of  the  judiciary  to  determine  the  validity  and  effect 
of  transactions  already  past.  Retrospective  legisla- 
tion is  valid  only  so  far  as  it  does  not  affect  vested 
rights.^*  It  is  apparent,-  therefore,  that  not  every  act 
of  legislation  which  has  the  form  of  law  is  valid. 

*'To  say,  as  has  been  suggested,  that  'the  law  of  the 
land,'  or  'due  process  of  law,'  may  mean  the  very  act 
of  legislation  which  deprives  the  citizen  of  his  rights, 
privileges,  or  property,  leads  to  a  simple  absurdity. 
The  Constitution,  then,  would  mean  that  no  person 
shall  be  deprived  of  his  property  or  rights,  unless  the 
legislature  shaU  pass  a  law  to  effectuate  the  wrong, 
and  this  would  be  throwing  the  restraint  entirely 
away.  The  true  interpretation  of  these  constitutional 
phrases  is,  that  where  rights  are  acquired  by  the  citi- 
zen under  the  existing  law,  there  is  no  power  in  any 
branch  of  the  government  to  take  them  away;  but 
where  they  are  held  contrary  to  the  existing  law,  or 
are  forfeited  by  its  violation,  then  they  may  be  taken 
from  him — ^not  by  an  act  of  the  legislature,  but  in  the 

28  See  §  115. 
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due  administration  of  the  law  itself,  before  the  judi- 
cial tribunals  of  the  state.  The  cause  or  occasion  for 
depriving  the  citizen  of  his  supposed  rights  must  be 
found  in  the  law  as  it  is,  or  at  least  it  cannot  be 
created  by  a  legislative  act  which  aims  at  their  de- 
struction. Where  rights  of  property  are  admitted 
to  exist,  the' legislature  cannot  say  they  shall  exist 
no  longer ;  nor  will  it  make  any  difference,  although 
a  process  and  a  tribunal  are  appointed  to  execute  the 
sentence.  If  this  is  the  'law  of  the  land,'  and  'due 
process  of  law,'  within  the  meaning  of  the  Constitu- 
tion, then  the  legislature  is  omnipotent.  It  may, 
under  the  same  interpretation,  pass  a  law  to  take 
away  liberty  or  life  without  a  preexisting  cause,  ap- 
pointing judicial  and  executive  agencies  to  execute  its 
will.  Property  is  placed  by  the  Constitution  in  the 
same  c&tegoty  with  liberty  and  life."^® 
'  The  words  "due  process  of  law"  mean  more  under 
our  system  of  government  than  their  equivalent 
words, ' '  the  law  of  the  land, ' '  meant  in  Magna  Charta. 
"The  concessions  of  Magna  Charta  were  wrung  from 
the  king  as  guaranties  against  the  oppressions  and 
usurpations  of  his  prerogative.  It  did  not  enter  into 
the  minds  of  the  barons  to  provide  security  against 
their  own  body  or  in  favor  of  the  Commons  by  limit- 
ing the  power  of  Parliament.  *  *  *  The  omnipo- 
tence of  Parliament  over  the  common  law  was  abso- 
lute, even  against  common  right  and  reason.  *  *  * 
In  this  country,  written  constitutions  were  deemed 
essential  to  protect  the  rights  and  liberties  of  the 
people  against  the  encroachments  of  power  delegated 

28  Mr.  Justice  Comstock,  in  Wynhamer  v.  People,  13  N.  Y.  378,  at  p.  392. 
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to  their  governments,'  and  the  provisions  of  Magna 
Charta  were  incorporated  into  Bills  of  Rights.  They 
were  limitations  upon  all  the  powers  of  government, 
legislative  as  well  as  executive  and  judicial."*" 

93.  The  police  power. — ^Within  its  proper  scope, 
the  subjects  of  legislative  power  are :  first,  to  provide 
for  the  carrying  on  of  the  operations  of  the  govern- 
ment in  it&  legislative,  executive,  and  judicial  depart- 
ments ;  second,  to  provide  for  the  raising  and  expend- 
iture of  the  revenues  essential  for  such  operation; 
and  third,  to  control  and  regulate  the  conduct  of  indi- 
viduals in  the  exercise  of  their  general  rights  of  life, 
liberty,  and  property  so  as  to  promote  the  general 
welfare.  The  last  of  these  three  classes  embraces 
what  is  usually  designated  as  the  police  power.  It  is 
the  power  most  fundamental  and  essential,  for  it 
involves  the  very  purposes  of  government.  Briefly, 
it  has  been  thus  described:  "The  police  power  may 
be  defined  in  general  terms  as  that  power  which 
inheres  in  the  legislature  to  make,  ordaiu,  and  estab- 
lish all  manner  of  reasonable  regulations  and  laws 
whereby  to  preserve  the  peace  and  order  of  society 
and  the  safety  of  its  members,  _and  to  prescribe  the 
mode  and  manner  in  which  every  one  may  so  use  and 
enjoy  that  which  is  his  own  as  not  to  preclude  a 
corresponding  use  and  enjoyment  of  their  own  by 
others."*^ 

For  convenience,  the  exercise  of  the  police  power 
inherent  in  the  legislative  department  may  be  consid- 
ered as  involving  three  main  branches :  first,  the  pro- 

80  Mr.  Justice  Matthews,  in  Hurtado  v.  California,  110  U.  S.  516,  at  p. 
531,  4  Sup.  Ct.  Ill,  Leading  Illustrative  Cases. 

SI  Cooley,  Principles  of  Constitutional  Law  (3rd  ed.),  p.  338. 
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tection  of  the  government  in  its  operations ;  second, 
this  preservation  and  promotion  of  the  peace,  safety, 
health,  and  morality  of  the  people  as  a  whole  and 
their  eiijoyment  of  the  benefits  of  government  and 
the  advantages  of  those  general  benefits  which  accrue 
to  them  as  members  of  the  body  politic;  and  third, 
the  control  over  the  enjoyment  by  individuals  of  life, 
liberty,  and  property,  to  the  end  that  these  rights 
shall  not  be  so  exercised  as  to  interfere  with  the  equal 
enjoyment  of  the  same  rights  by  others.  These  divi- 
sions are  not  exclusive,  but  will  serve  as  a  basis  for 
illustrations  of  the  extent  to  which  the  legislative 
power  may  be  exercised  without  interference  with 
the  limitations  of  due  process  and  equal  protection. 

94.  Preservation  of  govemment.^The  creation 
of  a  system  of  government  of  necessity  involves  all 
the  safeguards  reasonably  necessary  to  its  protec- 
tion; therefore,  the  legislative  power  may  properly 
provide  for  restriction  of  the  exercise  of  private 
rights  with  a  view  to  its  proper  preservation.  Some 
acts  are  punishable  as  crimes  because  they  would  in- 
terfere with  the  proper  operations  of  government  and 
the  discharge  of  its  functions.  On  this  principle, 
treason  is  made  criminal.  The  interference  with  the 
action  of  officers  in  the  discharge  of  their  duties  is 
prohibited,  ajid  the  courts  are  authorized  to  deal  in 
a  summary  manner  with  any  one  whose  conduct  tends 
to  impair  their  efficiency  or  prevent  their  proper  ac- 
tion. The  necessity  and  justice  of  the  exercise  of 
this  kind  of  police  power  is  so  manifest  that  further 
discussion  would  be  superfluous.  The'^-only  effects 
of  the  general  limitation  on  legislative  power  are  the 
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necessity  for  procedure  in  accordance  with  due  form 
and  a  recognition  of  the  principle  of  equality  of 
rights. 

95.  Preservation  of  public  peace  and  good  order. 
■ — It  is  essential  to  the  enjoyment  of  individual  rights 
that  there  be  a  general  preservation  of  social  order 
among  the  members  of  the  body  politic  and  to  this 
end,  many  classes  of  acts  and  conduct  are  made  pun- 
ishable although  they  may  not  directly  tend  to  the 
injury  of  any  particular  individual  or  class  of  indi- 
viduals. A  considerable  portion  of  the  criminal  law 
has  relation  to  the  prevention  of  acts  and  conduct  of 
this  character.  Riots  and  disorders  of  various  kinds 
are  suppressed,  public  nuisances  are  abated  and  the 
dangers  incident  to  improper  assemblages  and  the 
carrying  of  concealed  weapons  are  averted.  On  the 
same  general  ground  are  based  laws  for  the  suppres- 
sion of  vagrancy,  and  the  prevention  of  disorderly 
conduct.  Here  again  the  manifest  expediency  and 
justice  of  the  exercise  of  the  police  power  is  so  fully 
recognized  and  legislation  within  the  general  scope 
of  that  power  is  so  fully  indicated  that  a  fuller  dis- 
cussion and  illustration  seem  superfluous. 

96.  General  public  welfare  involving  the  pres- 
ervation of  health  and  safety .^The  promotion  of  the 
public  welfare,  as  suggesting  a  proper  field  for  the  ex- 
ercise of  the  police  power  in  the  enactment  of  laws,  is 
a  well  recognized  function  of  government  but  per- 
haps too  indefinite  to  be  of  particular  value  in  the 
classification  of  its  powers.  Within  that  general  field, 
however,  it  is  well  settled  that  laws  may  be  properly 
enacted  for  the  preservation  of  the  physical  health 
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and  safety  of  the  people.  The  sale  of  poisons  may  be 
regulated;  the  sale  of  unwholesome  provisions  may 
be  prohibited;  and  in  this  connection  the  pure  food 
laws  may  be  suggested  as  a  proper  illustration  al- 
though they  relate  to  the  prevention  of  fraud  as  well 
as  to  the  impairment  of  the  public  health.  And  san- 
itary regulations  of  every  kind  are  sustained  as 
proper  so  far  as  they  are  reasonable  and  uniform  in 
their  operations.  Thus,  laws  for  the  suppression  of 
unsanitary  conditions  in  tenement  houses  are  sus- 
tained. The  peculiar  dangers  to  persons  who  are  em- 
ployed in  mines,  in  the  operation  of  railroads,  in 
carrying  on  navigation  by  water,  in  operating  fac- 
tories, and  in  the  use  of  dangerous  machinery,  jus- 
tify the  requirement  of  safety  appliances  and  the 
maintenance  of  sanitary  conditions.  For  the  same 
reason,  the  hours  of  labor  for  women  and  children 
employed  in  stores  or  factories  may  be  restricted. 
With  a  view  to  the  future  health  of  the  contracting 
parties  and  of  their  offspring,  restrictions  are  im- 
posed upon  marriage.  Quarantine  laws  are  enacted 
to  prevent  the  admission  of  immigrants  who  are  af- 
flicted with  contagious  diseases.  Indeed,  the  preven- 
tion of  the  spread  of  contagion  is  so  important  an 
object  that  local  health  authorities  are  empowered 
to  quarantine  persons  afflicted  or  reasonably  sus- 
pected of  being  afflicted  with  diseases  that  may 
be  communicated  to  others.  On  this  ground,  compul- 
sory vaccination  is  justified.  The  method  of  keep- 
ing and  handling  dangerous  explosives  is  subject  also 
to  restrictive  regulations.  Buildings  which  become 
a  source  of  danger  to  others  than  their  owners  may 
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be  condemned  and  if  necessary  to  the  public  safety, 
destroyed. 

Some  vocations  so  directly  involve  the  public  health 
that  persons  who  desire  to  pursue  them  must  secure 
a  special  license  to  be  granted  only  on  proof  of  their 
fitness ;  within  this  class  being  the  callings  of  physi- 
cians, surgeons,  dentists,  and  pharmacists.®^  The  lim- 
itation of  due  process  and  equal  protection  is  ap- 
plicable as  to  all  this  class  of  legislation  for  the  pur- 
pose of  preventing  an  undue  and  unreasonable  re- 
striction on  the  private  rights  of  liberty  and  prop- 
erty.** 

Another  limitation  to  be  observed  is  that  state  reg- 
ulations of  this  character  must  not  be  such  as  to  in- 
terfere with  interstate  commerce  which  is  by  the  Con- 
stitution placed  under  the  special  control  of  Con- 
gress.** As  a  further  illustration  of  the  legislation 
in  behalf  of  the  general  public  health,  it  may  be  sug- 
gested that  parks  and  playgrounds  may  properly  be 
provided  for  at  the  public  expense. 

97.  Public  morals  and  decency. — ^Protection  as  to 
physical  health  and  safety  is  not,  however,  the  full 
scope  of  the  protection  which  the  members  of  society 
are  justified  in  asking  of  an  organized  government. 
The  preservation  of  the  public  morals  and  the  pre- 
vention of  conduct  which  is  shocking  to  common  de- 
cency and  perhaps  to  some  extent  to  the  public  taste 
may  properly  be  afforded.    In  these  matters,  it  has 

32  Dent  V.  West  Virginia,  129  TJ.  S.  114,  9  Sup.  Ct.  231. 

33Lochner  v.  New  York,  198  U.  S.  45,  25  Sup.  Ct.  539,  Leading  Illus- 
TEATivE  Cases. 

34  Brimmer  v.  Bebman,  138  U.  S.  78,  11  Sup.  Ct.  213.  As  to  relations 
"between  state  police  regulations  and  interstate  commerce,  see  subject,  Inteb- 
STATB  Commerce. 
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always  been  a  recognized  function  of  government  to 
prevent  immoral  conduct  calculated  to  be  injurious 
or  offensive  to  others  such  as  the  keeping  of  houses  of 
ill-fame,  the  indecent  exposure  of  the  person  in  pub- 
lic places,  and  in  general  licentious  conduct.  To  the 
same  end,  the  publication,  sale,  and  exhibition  of 
licentious  and  indecent  books,  papers,  and  pictures  is 
prohibited.  The  posting  in  public  places  of  indecent 
advertisements  or  placards  comes  within  the  same 
general  category,  and  in  some  states,  there  are  laws 
not  necessarily  unconstitutional  which  prevent  the 
shock- to  good  taste  by  unsightly  or  otherwise  offensive 
advertisements  and  posters.  Perhaps  the  so-called 
"flag  legislation"  prohibiting  the  use  for  private  pur- 
poses of  representations  of  the  flag  or  other  emblem 
of  national  significance  falls  within  this  general  cate- 
gory. In  this  connection  reference  may  properly 
be  made  to  laws  prohibiting  uimecessary  cruelty  to 
animals,  such  as  shocks  the  general  moral  sense  and 
natural  feelings  of  mankind. 

98.  Business  morality. — ^In  the  general  protec- 
tion of  the  public  in  business  dealings  involving  prop- 
erty rights,  it  has  always  been  deemed  proper  to 
legislate  for  the  prevention  of  fraud  and  the  general 
protection  of  business  and  the  private  citizen  in  his 
property  rights  against  fraudulent  conduct.  The  use 
of  false  weights  and  measures  is  prohibited;  pawn 
shops  are  regulated ;  and  purely  speculative  transac- 
tions in  the  sale  of  corporation  stocks,  or  produce  are 
placed  under  the  ban  of  the  law  by  declaring  such 
transactions  to  be  invalid  and  prohibiting  the  carry- 
ing on  of  business  of  that  character.    Within  the 
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same  general  category  are  laws  prohibiting  gambling 
and  lotteries  and  declaring  contracts  of  that  charac- 
ter to  be  invalid.  The  usual  legislation  prohibiting 
or  regulating  and  restricting  the  sale  of  intoxicating 
liquors  is  to  be  sustained  on  various  grounds,  involv- 
ing health,  morality,  and  decency.  And  on  these  same 
grounds  laws  requiring  the  cessation  of  business  on 
Sunday  and  declaring  invalid  contracts  made  on  that 
day,  with  certain  necessary  exceptions,  are  sustained. 

99.  Freedom  of  contract. — ^An  interesting  ex- 
ample of  the  proper  exercise  of  the  police  power  in 
the  restriction  of  the  civil  rights  of  liberty  and  prop- 
erty is  afforded  by  legislation  interfering  to  some 
extent  with  the  general  right  of  each  individual  so 
far  as  he  sees  fit  to  make  contracts  in  regard  to  per- 
sonal services  and  the  use  of  his  property  and  in  the 
promotion  of  his  own  welfare.  The  right  to  labor 
and  to  receive  compensation  for  such  labor  is  an  es- 
sential characteristic  of  personal  liberty.  'The  righl 
to  contract  as  to  the  use  of  property  is  essential  to 
the  enjoyment  of  the  property  itself. 

The  liberty  mentioned  in  the  Fourteenth  Amend- 
ment, which  is  guaranteed  against  interference  there- 
with on  the  part  of  the  states,  "means  not  only  the 
right  of  the  citizen  to  be  free  from  the  mere  physical 
restraint  of  his  person,  as  by  incarceration,  but  the 
term  is  deemed  to  embrace  the  right  of  the  citizen  to 
be  free  in  the  enjoyment  of  aU  his  faculties;  to  be 
free  to  use  them  in  all  lawful  ways ;  to  live  and  work 
where  he  will;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avocation,  and 
for  that  purpose  to  enter  into  all  contracts  which  may 
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be  proper,  necessary  and  essential  to  his  carrying  out 
to  a  successful  conclusion  the  purposes  above  men- 
tioned."*® "Such  liberty  and  right  embrace  the 
right  to  make  contracts  for  the  purchase  pf  the  labor 
of  others  and  equally  the  right  to  make  contracts  for 
the  sale  of  one's  own  labor;  each  right,  however,  be- 
ing subject  to  the  fundamental  condition  that  no  eon- 
tract,  whatever  its  subject  matter,  can  be  sustained 
which  the  law,  upon  reasonable  grounds,  forbids  as 
inconsistent  with  the  public  interests  or  as  hurtful  to 
the  public  order  or  as  detrimental  to  the  common 
good."^®  Therefore,  legislation  interfering  with  the 
validity  of  contracts  voluntarily  entered  into  between 
persons  competent  to  make  contracts  is  dependent 
upon  the  question  whether  there  is  any  reasonable 
ground  of  public  interest  affecting  such  contractual 
relations. 

In  promoting  the  general  health  and  safety  of  those 
engaged  in  the  business  of  mining,  for  instance,  it 
has  been  deemed  reasonably  expedient  to  require  cer- 
tain precautions  with  reference  to  ventilation  and 
safety  appliances.  The  employees  in  mines  cannot, 
by  contract,  defeat  the  provisions  made  for  their  pro- 
tection. And  if  some  particular  method  of  estimat- 
ing, the  quantity  of  coal  for  which  a  niiner  shall  be 
paid  is  provided  by  legislation,  any  contract  incon- 
sistent with  such,  legislation  will  be  invalid.*^  So, 
if  on  account  of  the  nature  of  the  employment  or 
the  circumstances  under  which  services  are  required 

S5  Allgeyer  v.  Louisiana,  165  TJ.  S.  578,  17  Sup.  Gt.  427. 
3«  Adair  v.  United  States,  208  U.  S.  161,  28  Sup.  Ct.  277. 
37  McLean  v.  Arkansas,  211  TJ.  S.  539,  29  Sup.  Ct.  206,  Leading  Iixustea- 
TivE  Cases. 
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to  be  rendered,  it  is  reasonably  necessary  to  the  pro- 
tection of  the  health  of  employees  that  their  hours  of 
—continuous  employment  be  limited,  contracts  for  em- 
ployment in  disregard  of  such  restrictions  are  in- 
valid.*® But  where  there  is  no  reason  for  discrimin- 
ating between  different  employments  on  account  of 
public  health  or  security,  an  arbitrary  regulation  of 
the  hours  of  labor  which  may  be  contracted  for  is 
void.** 

Some  forms  of  business  are  recognized  as  involv- 
ing considerations  of  public  policy  justifying  limita- 
tions on  freedom  of  contract.  Thus,  usury  laws  lim- 
iting the  rate  of  interest  which  may  be  agreed  upon  . 
for  the  loan  of  money  are  universally  sustained,  the 
exaction  of  usury  having  always  been  treated  as 
against  public  policy.  The  business  of  insurance  is 
so  far  of  a  public  nature  that  the  terms  of  the  con- 
tract or  policy  of  insurance  which  the  parties  may 
agree  upon,  may  be  regulated  by  statute.  There  are 
strict  provisions  as  to  the  methods  of  conducting  the 
business  of  banking.  And  the  business  of  carrying 
goods  or  passengers  for  hire  is  of  such  public  nature 
that  the  carrier  may  be  prohibited  by  legislation  from 
contracting  against  such  liability  as  arises  in  the  na- 
ture of  the  employment  and  his  rates  of  charge  may 
be  prescribed.  Conspiracies  and  contracts  in  re- 
straint of  trade  are  also  prohibited  and  in  many  of 
the  states  there  are  strict  anti-trust  laws  which  are 
enforced  regardless  of  the  contracts  which  parties 
may  have  entered  into  a,s  between  themselves.    In 

S8  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383. 
39  Lochner  v.  New  York,  198  TJ.  S.  45,  25  Sup.  Ct.  539,  LiEAding  Illustra- 
tive Cases. 
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short,  freedom  of  contract  like  any  other  civil  right 
is  subject  to  legislative  restriction  on  reasonable 
grounds  in  the  furtherance  of  the  general  public 
welfare. 

100.  Protection  to  property. — The  legislature  may 
properly  have  in  mind,  in  exercising  the  law-making 
power  to  promote  the  public  welfare,  that  private 
property  should  be  protected  so  far  as  practicable 
against  destruction  or  impairment.  The  ordinary 
legal  remedies  available  to  the  owner  of  propertj^ 
against  any  one  who  without  right  interferes  with 
his  enjoyment  of  it  or  causes  damage  to  or  destruc- 
tion of  the  property  itself,  need  not  be  here  enu- 
merated for  they  are  a  part  of  the  general  law  to 
which  every  person  is  entitled  in  the  protection  of 
his  civil  rights.  But  some  general  regulations  tend- 
ing to  the  protection  and  preservation  of  property 
fall  within  the  proper  scope  of  the  police  power.  For 
instance,  there  may  be  public  measures  to  prevent 
general  damage  to  property  by  overflow  or  inunda- 
tion ;  and  on  the  other  hand,  public  measures  may  be 
justified  to  regulate,  preserve,  and  prevent  the  im- 
proper diminution  of  the  water  supply  for  irrigation 
and  other  purposes. 

Eegulations  may  also  be  adopted  to  prevent  the 
setting  out  of  fire  on  private  property  even  by  the 
owner,  if  peril  to  other  property  is  thereby  occa- 
sioned; and  drastic  provisions  for  the  stopping  of 
destructive  fires  in  progress  may  be  authorized  even 
though  the  result  may  be  to  some  extent  the  demoli- 
tion of  buildings  for  the  purpose  of  limiting  the  area 
of  the  conflagration.    Such  destruction  of  property 
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to  stop  the  progress  of  a  fire,  if  it  is  reasonably  jus- 
tified by  the  emergency,  does  not  necessarily  entitle 
the  owner  to  any  compensation  or  redress,  for  the 
public  safety  is  a  paramount- consideration. 

Other  police  regulations  of  the  same  character  are 
those  relating  to  the  protection  of  the  public  against 
dangerous  animals  with  a  view  to  the  preservation 
of  property  as  well  as  to  the  safety  of  persons;  and 
the  suppression  of  public  pests  of  various  kinds 
which  might  be  injurious  to  domestic  animals  or 
crops  is  justified.  Landowners  are  sometimes  re- 
quired by  law  to  prevent  the  growth  of  noxious  weeds 
on  their  premises  in  order  to  avoid  the  danger  of 
their  spreading  over  the  premises  of  others. 

101.  Use  of  public  property  and  natural  re- 
sources.— The  whole  public  has  some  common  in- 
terest in  the  preservation  and  use  of  property  held 
by  the  state  for  the  benefit  of  the  people,  or  devoted 
to  general  public  uses ;  and  the  public  interest'  and 
use  may,  therefore,  be  properly  regulated  and  pro- 
tected. Not  only  may  public  buildings,  parks,  streets, 
and  highways  be  so  controlled  as  to  preserve  them  for 
the  public  use  to  which  they  have  been  devoted,  but 
the  public  forests  may  be  preserved,  navigation  of 
public  waters  may  be  regulated,  and  the  rights  of 
hunting  and  fishing,  so  far  as  they  may  be  exercised 
without  infringement  of  private  ownership,  may  be 
restricted  for  the  preservation  of  fish  and  game.*" 
Indeed,  the  natural  resources  may,  to  some  extent, 
be  preserved  so  that  future  generations  shall  not  be 
deprived  of  the  general  benefit  of  such  resources. 

40  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499. 
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•  102.  Sumptuary  laws. — Regulations  for  tlie  pro- 
tection of  public  health,  saf  ety^  and  morals  are  some- 
times spoken  of  as  sumptuary  laws  which  are  proper 
in  the  protection  of  the  public.  But  here  a  distinc- 
tion must  be  borne  in  mind  between  interference  with 
private  conduct  which  is  injurious  or  obnoxious  to 
others  and  such  conduct  as  is  thought  to  be  injurious 
to  "the  individual  himself.  It  is  not  within  the  proper 
scope  of  legislation  to  protect  the  individual  against 
the  consequences  of  his  own  acts  and  the  exercise  of 
his  own  judgment  with  regard  to  his  own  welfare. 
In  general  it  is  not  competent  to  provide^^or  com>- 
pulsory  benefits  to  the  individual  alcyae 'concerned. 
Thus,  Sunday  laws  are  not  enacted  jso  prevent  the  in- 
dividual himself  from  transgressiieg^  his  religious  ob- 
ligations, or  the  intoxicating  liqmor  laws  intended  to 
prevent  the  improper  use  of  lii^^aor  so  \far  as  it  may 
be  injurious  to  the  individual;  Regulations  of  vice 
relate  to  immoral  conduct  affecting  others  and  the 
suppression  of  speculation  is  £pr  the  prot^tion  of 
others  rather  than  the  person  whose  own  lack  of  jtw^g- 
ment  is  concerned.  These  restrictions  are  justified 
only  when  they  prevent  one  person  or  class  of  persons 
from  conduct  of  life  or  business  affecting  other 
people. 

Sumptuary  legislation  in  its  obnoxious  sense  has 
not  been  unknown  and  so  far  as  the  attempt  has  been 
to  prevent  mere  extravagance  of  living,  it  has  usu- 
ally been  condemned  as  not  within  the  proper  scope 
of  the  police  power.  "Every  man  controls  his  own 
property  as  he  pleases,  puts  it  to  such  use  as  he 
pleases,  improves  it  or  not  as  he  may  choose,  subject 
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only  to  the  obligation  to  perform,  in  respect  to  it,  th^ 
duties  he  owes  to  the  state  and  to  his  fellows.  The 
state  cannot  substitute  its  judgment  for  his  as  to  the 
use  he  should  make  of  it  for  his  own  advantage. 
Neither  can  the  state  regulate  his  dress  or  his  table, 
except  so  far  as  may  be  needful  for  the  protection  of 
morality  and  decency.  State  laws  prohibiting  the 
sale  of  liquors  to  be  drunk  on  the  dealer's  premises 
have  the  public  interest  in  view,  and  are  justified  on 
that  ground.  And  laws  prohibiting  women  to  appear 
in  public  in  the  customary  garb  of  men  would  be  sup- 
■;pofted,  hot  as  a  regulation  of  fashion,  but  as  regula- 
tions to  prevent  practiced  likely  to  lead  to  serious 
abuses,  and  to  be  resorted  to  for  the  worst  pur- 
poses. "^^ 

103.  Federal  police  power.^-It  has  already  been 
suggested  tha^  in  genx>ral  the  police  power  is  vested  in 
the  states  rather  tha'i  in  the  federal  government.*^ 
The  promotion  of  the  general  public  welfare  is  not 
plac&^^HRer  the_p«>*?trol  of  the  federal  government. 
ThB  phrjjpe  ''public  welfare"  employed  in  enumerat- 
ing thjcJ^owers  of  Congress,**  only  designates  one 
of  thefpurposes  for  which  Congress  is  given  power  to 
lay  and  collect  taxes.  Nevertheless,  in  the  exercise 
of  the  express  and  implied  powers  conferred  upon 
the  federal  government,  that  government  may  take 
into-  account  the  public  welfare  as  a  motive  or  pur- 
pose properly  to  be  kept  in  mind.  Thus,  the  suppres- 
sion of  lotteries  as  injurious  to  the  public,  is  not  one 
of  the  proper  functions  of  federal  legislation;  but 

*iCooley,  Torts  (Srd  ed.),  vol.  II,  p.  614. 
«See  I  §86-93;  also,  Part  II,  §§3-5. 
IS  V.  8.  Const.,  Art.  I,  §  8,  par.  1. 
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in  the  exercise  of  the  express  powers  to  regulate  in- 
terstate and  foreign  commerce  and  to  provide  postal 
facilities,  Congress  may  enact  laws  tending  to  sup- 
press lotteries  by  prohibiting  the  transportation  from 
one  state  to  another  or  from  foreign  countries  to  the 
United  States  of  lottery  tickets  and  may  exclude 
from  the  mails  newspapers  containing  lottery  adver- 
tisements. Similar  regulations  are  properly  made 
applicable  to  indecent  and  immoral  publications. 

In  the  regulation  of  the  postal  service,  Congress 
has  prohibited  the  use  of  the  mails  by  persons  or 
corporations  in  the  promotion  of  fraudulent  schemes 
tending  to  the  injury  of  the  general  public;  and  in 
the  regulation  of  interstate  commerce,  it  has  been 
deemed  proper  to  prevent  the  use  of  the  facilities  of 
such  commerce  for  the  purpose  of  evading  the  game 
and  fish  laws  of  the  various  states.  In  regulating 
the  instrumentalities  of  interstate  and  foreign  com- 
merce, Congress  has  properly  provided  for  "the  use  of 
safety  appliances  on  railroad  trains  and  for  the  in- 
spection of  ships  employed  therein  and  it  has  in  the 
exercise  of  the  same  power  regulated  the  relation  of 
master  and  servant  so  as  to  impose  on  the  carrier 
while  engaged  in  interstate  conunerce,  liability  for 
the  negligence  of  a  fellow  servant  for  which,  at  com- 
mon law,  there  was  no  liability,  and  deprived  the  car- 
rier of  the  common  law  defense  of  contributory  neg- 
ligence save  by  way  of  reduction  of  damages  ;**  and  it 
has  restricted  the  power  of  common  carriers  to  limit 
their  liability  for  loss  of  goods  beyond  their  own  lines 
where  goods  have  been  accepted  for  transportation 

*i  Employers'  Liability  Cases,  207  V.  S.  463,  28  Sup.  Ct.  141. 
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over  connecting  lines.*'  WMle  many  difficult  ques- 
tions have  arisen  as  to  the  extent  to  which  Congress 
may  legislate  within  the  scope  of  its  express  and  im- 
plied powers  for  the  furtherance  of  the  general  pub- 
lic welfare,  the  distinction  between  the  powers  of 
Congress  in  this  respect  and  the  powers  of  the  state 
legislature  has  never  been  lost  sight  of ;  and  the  prin- 
ciples on  which  the  distinction  is  based  have  been 
fully  recognized. 

104.  Function  of  the  courts  as  to  cases  of  police 
power. — The  police  power  which  has  been  above  dcr 
scribed  is  vested  in  the  legislative  department  of  gov- 
ernment and  not  in  the  executive  department  or  in  the 
judiciary;  but  the  question  whether  in  attempting 
'to  exercise  this  power  the  legislature  has  in  any  par- 
ticular case  exceeded  the  general  powers  of  legisla- 
tion or  has  violated  some  constitutional  limitation, 
can  be  determined  by  the  courts  when  presented  in  a 
proper  case.  In  deciding  such  a  case,  it  is  not  for 
the  courts  to  pass  on  the  general  expediency  or  ef- 
fectiveness" of  the  legislation  called  in  question,  but 
only  to  determine  whether  it  is  valid.  Such  legisla- 
tion will  be  sustained  if  on  any  ground  it  appears  to, 
be  within  the  scope  of  the  police  power  and  not  an 
infringement  of  constitutional  limitations;  for  the 
legislature  is  under  no  obligation  to  explain  its  pur- 
poses or  motives  in  the  enactment  of-  laws.  The 
choice  of  methods  for  accomplishing  a  proper  object 
must  also  be  regarded  as  within  its  discretion.  It 
is  not  for  the  courts  to  interfere  with  such  discretion 

45  Atlantic  Coast  Line  E.,Co.  v.  Riverside  Mills,  219  XT.  S.  186,  31  Sup. 
Ct.  164. 
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SO  long  as  the  constitutional  limitations  on  the  exer- 
cise of  the  power  are  not  infringed. 

Taking,  for  illustration,  the  state  legislation  for 
the  regulation  of  railroad  rates,  the  functions  of  the 
court  in  passing  upon  the  validity  of  such  legislation 
becomes  plain.  The  first  question  to  be  decided  in 
logical  order  would  be  whether  a  state  statute  regu- 
lating rates  of  carriage  is  within  the  police  power; 
for,  in  general,  the  prices  at  which  commodities  shall 
be  bought  and  sold  and  the  charges  under  contract 
relations  for  services  rendered  are  not  subject  to  leg- 
islative regulation,  and  a  statute  imposing  such  reg- 
ulation would  not  be  within  the  general  scope  of  leg- 
islative power  and,  therefore,  would  be  an  attempt 
to  deprive  persons  concerned  of  their  liberty  and 
property  without  due  process  of  law.  But  the  police 
power  does  extend  to  the  regulationof  rates  of  charge 
by  those  engaged  in  what  are  known  as  public  callings 
and  who  devote  their  property  to  such  public  use. 
Therefore,  a  statute  regulating  or  prescribing  the 
rates  of  public  carriers  is  constitutional.*®  The  policy 
of  such  legislation,  that  is,  the  question  whether  the 
public  welfare  requires  the  exercise  of  the  power  of 
legislation,  conceding  that  the  subject  is  one  proper 
for  legislation,  cannot  be  inquired  into  by  the  courts. 
The  legislature  may  regulate  railroad  tariffs  without 
any  provision  in  regard  to  rates  of  transportation  by 
water,  or  by  other  land  carriers  such  as  express  com- 
panies, for  the  reasonable  judgment  of  the.legislature 
as  to  the  necessity  of  regulation  is  not  to  be  inter- 
fered with.     A  classification  of  carriers  by  which 

«o  Munn  v.  Ulinois,  94  U.  S.  113,  IjEADing  Illusteative  Cases. 
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some  are  subject  to  regulation  while  others  are  left- 
free  wiU  not  amount  to  a  denial  of  the  equal  protec- 
tion of  the  laws  to  those  regulated,  provided  the  dis- 
tinctions relate  to  some  reasonable  ground  of  clas- 
sification. Furthermore,  discriminations  in  rates  be- 
tween different  classes  of  goods  will  be  proper  if  the 
classification  is  apparently  ba,sed  on  some  distinction 
with  reference  to  the  nature  of  the  sj^ryice  rendered. 

But  a  question  may  further  arise  as  to  whether  the 
rates  fixed  do  not  amount  practically  to  a  confisca- 
tion of  the  property  employed  in  the  form  of  trans- 
portation regulated;  for  it  is  plain  that  to  compel 
the  performance  of  services  without  compensation 
would  be  an  interference  with  liberty  and  to  deny  any 
compensation  for  the  use  of  property  devoted  to  a 
public  use  would,  in  effect,  be  to  destroy  the  value 
of  such  property.*^  The  courts  must  determine, 
therefore,  whether  the  rates  fixed  by  the  legislature 
afford  a  reasonable  compensation  for  the  use  of  the 
property  employed.*® 

StiU  another  question  may  arise,  however,  in  de- 
termining the  validity  of  a  state  statute  regulating  rail- 
road rates.  The  transportation  of  goods  is  commerce 
and  the  power  to  regulate  interstate  and  foreign  com- 
merce is  vested  in  Congress  ;*'  and  any  regulation  of 
a  state  directly  affecting  interstate  commerce  must, 

"  Eailroad  Commission  Cases,  116  IT.  S.  307,  at  p.  331,  6  Sup.  Ct.  334. 

*8  Smyth  V.  Ames,  169  TJ.  S.  466,  18  Sup.  Ct.  418.  The  considerations  to 
be  taken  into  account  in  determining  the  value  of  the  property  as  a  basis 
for  estimating,  the  reasonableness  of  the  rates  fixed,  has  been  the  subject  of 
much  discussion  in  later  cases;  but  while  that  question  is  of  great  practical 
importalice,  it  is  not  of  special  interest  in  reaching  a  conclusion  as  to  the 
power  of  the  courts  to  review  legislative  action. 

49  TJ.  S.  Const.,  Art.  I,  §  8,  par.  3.    See  Part  II,  §  31;  also,  subject,  Intbe- 

STATE   COMMEKCE. 
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therefore,  be  invalid  as  an  infringement  upon  a 
power  expressly  vested  in  the  federal  government. 
From  this  it  follows  that  state  regulation  of  railroad 
rates  cannot  be  applicable  to  the  transportation  of 
goods  from  one  state  to  another  or  between  any  state 
and  a  foreign  country,®" 

105.  Executive  department. — ^In  applying  the 
limitations  of  due  process  of  law  and  equal  protec- 
tion of  the  laws  to  the  executive  department  of  a 
state  or  the  federal  government,  it  is  important  to 
bear  in  mind  the  relations  of  the  executive  to  the  law- 
making power.  Some  of  the  functions  of  government 
are  directly  vested  in  the  executive  department.  That 
department  is  charged  in  general  with  the  enforce- 
ment of  the  law  and  in  it  is  vested  the  military 
power.  It  does  not  necessarily  act  by  appeal  to  the 
courts  nor  depend  for  its  authority  upon  express  pro- 
visions of  statutes.  Nevertheless,  it  does  not  make 
the  law,  but  only  enforces  it  and,  therefore,  it  is 
largely  dependent  as  to  the  scope  of  its  action  with 
reference  to  any  particular  subject  matter  and  its 
method  of  procedure  on  the  general  regulations  pre- 
scribed by  legislation.  In  dealing  with  such  subject 
matter  and  in  the  methods  of  its  procedure,  due  proc- 
ess of  law  does  not  require  that  it  pursue  the  course 
prescribed  for  judicial  action  by  the  courts.  The 
regular  and  lawful  methods  of  executive  action  which 
constitute  due  process  of  law,  are  not  the  same  as 
those  essential  for  judicial  action.  Thus,  the  legis- 
lative department  may  authorize,  in  proper  cases,  the 
taking  of  property  for  public  use  and  may  confer 

58  Wabash,  St.  L.  &  P.  E.  Co.  v.  Illinois,  118  TJ.  S.  557,  7  Sup.  Ct.  4. 
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authority  on  the  executive  department  to  proceed  in 
such  cases  without  resort  to  the  courts,  although  it 
is  usual  to  provide  also  for  a  final  appeal  to  the  courts 
in  determining  the  extent  of  compensation  to  be 
awarded. 

106.  Taxation. — ^A  more  pertinent  illustration  is 
that  of  the  exercise  of  the  power  of  taxation.  When 
the  legislative  department  has  authorized  the  exercise 
of  this  power,  the  proceedings  for  the  levying  and  col- 
lection of  the  taxes  imposed  are  usually  left  to  the 
executive  department,  although  it  is  within  the  juris- 
diction of  the  court  to  determine  whether  the  power 
is  lawfully  exercised  and  in  a  particular  case  regu- 
larly administered.  It  is  not  essential  to  due  process 
of  law,  however,  that  in  the  levying  and  collection  of 
taxes  duly  authorized,  the  procedure  be  in  accord- 
ance with  the  forms  of  judicial  procedure.  Many  of- 
ficers, boards,  and  tribunals  which  act  in  the  collec- 
tion of  the  taxes  and  the  expenditure  of  the  revenues 
derived  from  taxation,  act  according  to  the  usual 
methods  appropriate  to  such  cases  by  resort  to  "sum- 
mary remedies  without  the  aid  of  the  usual  course  of 
judicial  proceedings"  and  such  course  is  "due  proc- 
ess of  law  within  the  meaning  of  that  phrase  as 
derived  from  our  ancestors  and  found  in'  our 
Constitution."^^ 

107.  Pardons. — ^Another  illustration  may  be 
found  in  the  exercise  by  the  chief  executive  of  the 
pardoning  power,  expressly  vested  in  him  by  our 
constitutions.    This  power  the  executive  may  exercise 

Bi  Davidson  v.  New  Orleans,  96  U.  S.  97.     And  see  Kelly  v.  Pittsburg, 
104  U.  S.  78. 
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in  accordance  with  any  course  of  procedure  and  upon 
any  grounds  deemed  by  him  sufficient  without  pur- 
suing methods  of  ascertaining,  and  determining  the 
facts  which  are  essential  in  judicial  procedure,  sub- 
ject only,  perhaps,  to  general  regulations  prescribed 
by  the  law-making  power ;  and  his  action  within  the 
scope  of  his  authority  is  not  subject  to  review  in  the 
courts. 

108.  Administration  of  alien  exclusion  acts. — An- 
other illustration  of  the  principle  that  executive 
action  within  its  proper  scope  may  be  due  process 
although  the  methods  of  judicial  procedure  are  not 
observed,  is  found  in  the  administration  of  statutes 
excluding  from  the  country  aliens  of  particular 
classes  specified  by  statute.  Congress  has  vested  the 
authority  to  administer  these  laws  in  executive  of- 
ficers and  tribunals  which  proceed  in  accordance  with 
administrative  and  not  judicial  methods,  and  their 
action  is  not  subject  to  review  in  the  courts.  Even 
in  determining  whether  the  person  seeking  admission 
to  the  United  States  is  a  citizen  and,  therefore,  not 
subject  to  exclusion,  or  an  alien  who  in  accordance 
with  the  provisions  of  the  statutes  may  be  excluded, 
the  action  of  the  administrative  tribunals  is  conclu- 
sive.^^ 

109.  Subordination  of  military  to  civil  power. — ^Al- 
though the  supreme  military  power  is  vested  in  the 
executive  department  which  acts  absolutely  and  be- 
yond control  in  determining  the  emergencies  requir- 
ing action  and  the  methods  of  its  actions  so  far  as 

52  United  States  v.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644,  Leading  Illus- 
trative Cases. 
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they  are  the  usual  methods  of  exercising  military  au- 
.  thority,  nevertheless,  so  far  as  the  civil  rights  of  in- 
dividuals are  concerned,  the  military  is  subordinate 
to  the  civil  authority.  This  is  essential  to  the  funda- 
mental conception  of  law  and  therefore  essential  to 
due  process  of  law.  The  courts  martial  administer- 
ing the  military  law  as  affecting  persons  in  the  mili- 
tary or  navy  service,  may  proceed  in  accordance  with 
their  own  proper  rules  and  are  not  required  to  adopt 
the  methods  of  judicial  tribunals;  but  on  the  other 
hand,  their  action  does  not  exclude  the  general  juris- 
diction of  the  civil  courts,  and  without  regard  to  the 
military  law,  officers  and  others  in  the  military  serv- 
ice may  be  held  responsible  in  the  civil  courts  for 
their  action,  subject  only  to  the  limitation  that  if  they 
have  properly  acted  in  accordance  with  the  exercise 
of  the  military  authority,  they  are  not  to  be  held  ia 
the  civil  courts  to  have  committed  any  wrong. 

110.  Suspension  of  habeas  corpus. — The  suprem- 
acy of  the  civil  over  the  military  authority  is  empha- 
sized by  the  recognition  of  the  common  law  right  of 
inquiry  by  judicial  officers  into  the  interference  with 
personal  liberty  on  the  part  of  military  officers  by 
proceedings  in  habeas  corpus;  with  the  result  that 
if  a  court  or  judge  in  such  proceeding  finds  that  in 
the  attempted  exercise  of  military  authority,  a  person 
has  been  improperly  and  unwarrantedly  deprived  of 
his  liberty,  his  further  imprisonment  under  such  mil- 
itary authority  may  be  terminated.  The  exception 
recognized  in  our  constitutions  is  that  the  privilege  of 
the  writ  of  habeas  corpus  may  be  suspended  only 
when  in  case  of  rebellion  or  invasion,  public  safety 
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may  require  it.®*  But  it  is  necessarily  implied  that  the 
privilege  shall  be  suspended  only  so  long  as  the  emer- 
gency justifying  its  suspension  continues.®* 

111.  Due  process  in  judicial  proceedings. — The 
functions  of  the  judicial  department  of  the  state  or 
the  federal  government  are  exercised  by  courts  and 
the  proceedings  of  the  courts  in  accordance  with  the 
usual  forms  of  judicial  procedure  and  with  the  usual 
limitations  in  determining  questions  involving  life,  lib- 
erty, or  property,  constitute  due  process  of  law.  Such 
proceedings  are  usually  employed  in  a  controversy  in 
which  one  party  Invokes  the  authority  of  the  court 
to  render  a  judgment,  in  his  favor  against  another 
party  complained  of  as  haying  infringed  or  denied 
some  right  or  privilege  of  the  party  complaining.  In 
criminal  cases,  the  state  acts  as  the  complainant  ask- 
ing that  punishment  be  imposed  upon  the  accused 
for  violation  of  the  criminal  law.  But  beyond  the 
power  to  decide  specific  cases  or  controversies  thus 
submitted  to  it,  a  court  may  also  have  authority  to 
administer  justice  in  summary  proceedings  within 
proper  limits  and  for  a  proper  purpose.  Thus,  a 
court  may,  in  a  summary  proceeding,  exclude  an  at- 
torney from  the  practice  of  his  profession  for  mis- 
conduct, even  though  the  right  of  an  attorney  to  prac- 
tice may  be  considered  in  a  proper  sense  as  a  property 
right;  and  the  decision  of  a  court  in  such  proceeding 
depriving  an  attorney  of  this  property  right  is  due 
process  of  law  although  in  form  it  is  not  in  accord- 
ance with  the  usual  course  of  procedure  in  ordinary 

B3  U.  g.  Const.,  Art.  I,  i  9,  par.  2.    There  are  similar  provisions  in  state 
constitutions. 
'*Ex  parte  Milligan,  4  Wall.  2   (U.  S.),  LiEading  Illusteativb  Cases. 
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cases  or  controversies.  It  is  a  regular  and  lawful 
method  of  procedure  •  practiced  from  time  immp- 
morial. 

As  indicated  in  a  preceding  section,®^  due  process 
of  law  does  not  necessarily  involve  trial  by  jury.  And 
speaking  of  the  summary  procedure  to  disbar  an  at- 
torney for  acts  which  were  criminal  in  their  nature 
and  for  which  he  might  have  been  indicted  and  put 
on  trial  before  a  jury,  the  Supreme  Court  of  the 
United  States  has  said:  "It  is  a  mistaken  idea  that 
due  process  of  law  requires  a  -plenary  suit  and  a  trial 
by  jury  in  all  cases  where  property  or  personal  rights 
are  involved.  The  important  right  of  personal  lib- 
erty is  generally  determined  by  a  single  judge,  on  a 
writ  of  habeas  corpus,  using  affidavits  or  depositions 
for  proofs,  where  facts  are  to  be  established.  As- 
sessments for  damages  and  benefits  occasioned  by 
public  improvements  are  usually  made  by  commis- 
sioners in  a  summary  way.  Conflicting  claims  of 
creditors,  amounting  to  thousands  of  dollars,  are 
often  settled  by  the  courts  on  affidavits  or  depositions 
alone.  And  the  courts  of  chancery,  bankruptcy,  pro- 
bate, and  admiralty,  administer  immense  fields  of  ju- 
risdiction without  trial  by  jury.  In  all  cases,  that 
kind  of  procedure  is  due  process  of  law  which  is 
suitable  and  proper  to  the  nature  of  the  case,  and 
sanctioned  by  the  established  customs  and  usages  of 
the  courts.'"® 

112.  Jurisdiction  in  personam. — Nevertheless, 
the  usual  exercise  of  judicial  power  in  accordance 

55  See  §§  65,  89. 

50  Ex  parte  Wall,  107  TJ.  S.  265,  at  p.  289,  2  Sup.  Ct.  569. 
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with  the  requirements  of  due  process  of  law  involves 
the  submission  of  a  case  or  controversy  to  a  court 
which  has  jurisdiction  of  the  subject  matter  and  the 
parties.  The  court  must  be  one  constituted  in  accord-  - 
ance  with  law  and  authorized  by  law  to  decide  the  case 
or  controversy  submitted  to  it ;  that  is,  it  must  be  a  court 
having  jurisdiction  of  the  subject  matter.  But  more 
than  that,  in  view  of  the  fundamental  rule  of  judicial 
procedure  that  no  person  should  be  bound  by  a  deci- 
sion affecting  his  rights  without  having  had  his  day 
in  court,  it  is  essential  that  the  defendant  against 
whom  relief  is  asked  by  way  of  judgment  or  decree 
in  the  case  or  controversy  shall  have  been  brought 
within  the  jurisdiction  of  the  court ;  in  other  words, 
it  is  essential  that  the  court  shall  have  jurisdiction  of 
the  person.  Such  jurisdiction  is  acquired  in  criminal 
cases  by  the  arrest  of  the  accused  or  by  some  proceed- 
ing equivalent  to  an  arrest;  and  in  civil  cases,  it  is 
acquired  by  the  service  of  process  or  by  some  equiv- 
alent form  of  notice  which  obligates  the  defendant 
to  appear  and  subject  himself  to  the  jurisdiction  of 
the  court  with  an  opportunity  to  be  heard.  Mere  con- 
sent of  the  parties  will  not  confer  upon  a  court  juris- 
diction of  the  subject  matter,  for  that  depends  upon 
the  nature  of  the  court  and  the  subject  matter,  which 
are  determined  by  law.  Parties  may  agree  to  a  set- 
tlement of  their  controversies  and  they  may  even 
refer  them  to  private  individuals  for  arbitration,  but 
they  cannot  of  themselves  constitute  courts  author- 
ized to  render  binding  judgments  enf  oreible  by  legal 
process.  Officers  who  attempt  to  act  on  the  authority 
of  what  purports  to  be  a  judgment  or  decree  must 
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see  to  it  that  such  judgment  or  decree  is  one  rendered 
by  a  court  having  jurisdiction.  But  so  far  as  the 
jurisdiction  of  the  parties  is  concerned,  that  may  be 
conferred  by  consent.  Thus  as  every  person  is  en- 
titled to  resort  to  the  courts  for  the  protection  of 
his  rights,  one  who  institutes  a  proceeding  in  a  court 
having  jurisdiction  of  the  subject  matter  to  have  his 
rights  determined,  gives  the  court  authority  to  pro- 
ceed in  the  proper  manner  for  the  determination  of 
his  case. 

Likewise,  the  one  against  whom  relief  is  asked  in 
a  court  having  jurisdiction  of  the  subject  matter, 
may  submit  to  the  jurisdiction  of  the  court  over  such 
a  case,  so  far  as  he  is  concerned,  by  a  voluntary  ap- 
pearance ;  that  is,  by  going  into  court  personally  or 
by  duly  authorized  attorney  and  consenting  that,  the 
case  be  tried  by  that  court.  But  it  is  evident  that  the 
jurisdiction  of  a  court  to  proceed  cannot  depend  on 
the  voluntary  submission  by  the  person  against  whom 
relief  is  asked ;  for,  if  that  were  so,  the  court  would 
be  helpless  to  furnish  relief  against  an  unwilling  de- 
fendant. By  compulsory  process  or  by  personal  no- 
tice giving  to  the  defendant  the  opportunity  to  ap- 
pea,r  and  defend  in  the  case,  the  court  may  acquire 
jurisdiction.  The  form  of  process  or  the  kind  of 
notice  which  will  be  sufficient  may  be  determined  by 
law  within  the  reasonable  scope  of  the  purpose  to  be 
attained;  that  is,  to  afford  to  the  defendant  a  rea- 
sonable opportunity  to  be  heard. 

But  one  of  the  most  important  results  of  the  guar- 
anty of  due  process  of  law  is  that  unless  the  defend- 
ant resides  within  the  territorial  jurisdiction  of  the 

316 


EQUAL  PEOTECTION  OF  THE  LAW  133 

court  or  is  personally  served  with  notice  within  such 
jurisdiction,  he  cannot  be  required  to  submit  his  case 
to  the  court  for  decision.  The  powers  of  the  court 
must  necessarily  be  limited  by  the  territorial  b9und- 
aries  of  its  jurisdiction.  Therefore,  there  is  no 
method  by  which  a  non-resident  of  the  state  who  does 
not  come  within  its  limits  can  be  required  to  sub- 
mit to  the  jurisdiction  of  the  courts  of  such  state, 
and  a  personal  judgment  rendered  without  such  ju- 
risdiction is  of  no  validity^  for  its  enforcement  would 
deprive  the  defendant  of  his  property  without  due 
process  of  law.  "Since  the  adoption  of  the  Four- 
teenth Amendment  to  the  Federal  Constitution,  the 
validity  of  such  judgments  may  be  directly  ques- 
tioned, and  their  enforcement  in  the  state  resisted 
on  the  ground  that  proceedings  in  a  court  of  justice 
to  determine  the  personal  rights  and  obligations  of 
parties  over  whom  that  court  has  no  jurisdiction  do 
not  constitute  due  process  of  law.  Whatever  diffi- 
culty may  be  experienced  in  giving  to  those  terms  a 
definition  which  will  embrace  every  permissible  ex- 
ertion of  power  affecting  private  rights,  and  exclude 
such  as  is  forbidden,  there  can  be  no  doubt  of  their 
meaning  when  applied  to  judicial  proceedings.  They 
then  mean  a  course  of  legal  proceedings  according 
to  those  rules  and  principles  which  have  been  estab- 
lished in  our  systems  of  jurisprudence  for  the  pro- 
tection and  enforcement  of  private  rights.  To  give 
such  proceedings  any  validity,  there  must  be  a  tri- 
bunal competent  by  its  constitution — ^that  is,  by  the 
law  of  its  creation — to  pass  upon  the  subject  matter 
of  the  suit ;  and,  if  that  involves  merely  a  determina- 
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tion  of  the  personal  liability  of  the  defendant,  he 
must  be  brought  within  its  jurisdiction  by  service  of 
process  within  the  state,  or  his  voluntary  appear- 
ance."" 

113.  Jurisdiction  in  rem. — There  is,  however,  a 
well  recognized  class  of  cases  in  which  a  court  may 
render  decisions  in  accordance  with  due  process  of 
law  without  having  jurisdiction  of  the  person  whose 
rights  are  to  be  affected.  These  are  cases  in  which  a 
court  at  the  instance  of  a  complaining  party  has. 
caused  property  found  within  the  limits  of  its  ter- 
ritorial jurisdiction  to  be  seized  and  proceeds  to  de- 
termine its  ownership  or  to  subject  it  to  the  payment 
of  liens  or  to  appropriate  it  to  the  satisfaction  of  the 
claims  of  the  owner's  creditors.  To  this  extent,  a 
court  may  act  without  having  personal  jurisdiction 
of  the  owner  or  claimant  of  the  property.  A  pro- 
ceeding of  this  kind  is  said  to  be  in  rem  and  the  judg- 
ment of  the  court  is  valid  so  far  as  it  affects  the  prop- 
erty which  has  thus  been  seized ;  but  a  personal  judg- 
ment cannot  be  rendered. 

To  the  extent  of  determining  rights  to  the  property 
thus  brought  under  its  jurisdiction,  the  court  exer- 
cises the  sovereign  power  of  the  state  which  "has 
control  over  property  within  its  limits ;  and  the  con- 
dition of  ownership  of  real  estate  therein,  whether 
the  owner  be  stranger  or  citizen,  in  subjection  to  its 
rules  concerning  the  holding,  the  transfer,  liability  to 
obligations,  private  or  public,  and  the  modes  of  es- 
tablishing titles  thereto.  It  cannot  bring  the  person 
of  a  non-resident  within  its  limits — its  process  goes 

57  Pennoyer  v.  Neff,  95  XJ.  S.  714,  at  p.  733. 
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not  out  beyond  its  borders — but  it  may  determine  the 
extent  of  his  title  to  real  estate  within  its  limits ;  and 
for  the  purpose  of  such  determination  may  provide 
any  reasonable  methods  of  imparting  notice.  The 
well-being  of  every  community  requires  that  the  title 
of  real  estate  therein  shall  be  secure,  and  that  there 
be  convenient  and  certain  methods  of  determining 
any  unsettled  questions  respecting  it.  The  duty  of 
accomplishing  this  is  local  in  its  nature ;  it  is  not  a 
matter  of  national  concern  or  vested  in  the  general 
government;  it  remains  with  the  state;  and  as  this 
duty  is  one  of  the  state,  the  manner  of  discharging 
it  must  be  determined  by  the  state,  and  no  proceed- 
ing which  it  provides  can  be  declared  invalid,  unless 
in  conflict  with  some  special  inhibitions  of  the  Con- 
stitution, or  against  natural  justice."®® 

Even  in  such  cases,  something  by  way  of  notice 
which  will  reasonably  enable  the  owner  or  claimant 
of  the  property  to  appear  and  defend  his  rights  is 
usually  provided  for;  but  he  may  properly  be  ex- 
pected to  take  notice  of  the  seizure  of  his  property 
and  come  into  court  within  a  reasonable  time  to  de- 
fend his  rights  if  he  desires  to  do  so.  "Substituted 
service  by  publication,  or  in  any  other  authorized 
form,  may  be  sufficient  to  inform  parties  of  the  ob- 
ject of  proceedings  taken  where  property  is  once 
brought  under  the. control  of  the  court  by  seizure  or 
some  equivalent  act.  The  law  assumes  that  property 
is  always  in  the  possession  of  its  owner,  in  person  or 
by  agent;  and  it  proceeds  upon  the  theory  that  its 
seizure  will  inform  him,  not  only  that  it  is  taken  into 

58  Arndt  v.  Griggs,  134  U.  S.  316,  at  p.  320,  10  Sup.  Ct.  557. 
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the  custody  of  the  court,  but  that  he  must  look  after 
any  proceedings  authorized  by  law  upon  such  seiz- 
ure for  its  condemnation  and  sale.  Such  service  may 
also  be  sufficient  in  cases  where  the  object  of"  the  ac- 
tion is  to  reach  and  dispose  of  property  in  the  state, 
or  of  some  interest  therein,  by  enforcing  a  contract  or 
lien  respecting  the  same,  or  to  partition  it  among  dif- 
ferent owners,  or,  when  the  public  is  a  party,  to  con- 
demn and  appropriate  it  for  a  public  purpose.  In 
other  words,  such  service  may  answer  in  all  actions 
which  are  substantially  proceedings  in  rem.  But 
where  the  entire  object  of  the  action  is  to  determine 
the  personal  rights  and  obligation  of  the  defendant, 
that  is,  where  the  suit  is  merely  in  personam,  con- 
structive service  in  this  form  upon  a  non-resident  is 
ineffectual  for  any  purpose.  Process  from  the  tri- 
bunals of  one  state  cannot  run  into  another  state,  and 
summon  parties  there  domiciled  to  leave  its  territory 
and  respond  to  proceedings  against  them.  Publica- 
tion of  process  or  notice  within  the  state  where  the 
tribunal  sits  cannot  create  any  greater  obligation 
upon  the  non-resident  to  appear.  Process  sent  to  him 
out  of  the  state,  and  process  published  within  it,  are 
"equally  unavailing  in  proceedings  to  establish  his  per- 
sonal liability. "  ^^ 

For  similar  reasons  to  those  above  suggested  in  re- 
gard to  property  rights,  the  status  of  a  person  who 
is  a  resident  of  a  state  may  be  determined  by  the 
courts  of  that  state  even  though  the  determination  of 
such  status  may  affect  the  rights  of  others  who  are 
not  residents  of  the  state  and  who  do  not  appear  in 

BB  Pennoyer  v.  NefE,  95  V.  S.  714,  at  p.  727. 
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<3ourt  and  are  not  served  with  notice  within  the  state. 
Thus  it  is  held  that  a  divorce  may  be  granted  to  one 
who  is  in  good  faith  a  resident  of  the  state  although 
the  other  party  to  the  marriage  relation  is  not  a  resi- 
dent and  is  not  personally  served  with  notice  within 
the  state.'"' 

Another  illustration  of  jurisdiction  in  rem  is  the 
exercise  of  power  by  a  proper  court  under  authority  ^ 
of  law  to  distribute  the  property  of  an  absentee  which 
is  found  within  the  state,  after  the  lapse  of  such  time 
as  to  justify  the  reasonable  conclusion  that  the  owner 
is  dead.  Such  distribution  is  in  accordance  with  due 
process  of  law  although  it  may  subsequently  appear 
that  the  owner  was  not  in  fact  dead  at  the  time  such 
distribution  was  made.®^ 

114.  Binding  effect  of  judgment  of  courts  having 
jurisdiction. — ^Another  result  of' the  application  of 
the  principle  of  due  process  of  law  to  the  adjudica- 
tions rendered  in  courts  having  jurisdiction,  is  that 
judgments  thus  rendered  are  conclusive  on  the  par- 
ties over  whom  the  court  has  acquired  jurisdiction 
in  personam,  and  as  to  the  rights  of  all  persons  in 
property  with  reference  to  which  a  judgment  in  rem 
has  been  properly  rendered.  It  is  of  the  very  essence 
of  judicial  procedure  that  the  rights  involved  in  liti- 
gation shall  be  finally  determined,  subject  only  to 
such  review  on  appeal  as  may  be  provided  for  by 
law.  The  jurisdiction  of  the  court  rendering  a  judg- 
ment may  be  subsequently  inquired  into,  even  col- 

eoAtherton  v.  Atherton,  181  U.  8.  155,  21  Sup.  Ct.  544;  Haddock  v.  Had- 
dock, 201  U.,  S.  562,  26  Sup.  Ct.  525. 
oiCunnius  v.  Reading  School  District,  198  TJ.  S.  458,  25  Sup;  Ct.  721. 
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laterally,  but  when  it  is  found  that  the  court  render- 
ing a  judgment  had  jurisdiction,  the  correctness  of 
such  judgment  cannot  be  subsequently  reinvestigated 
save  by  appeal  taken  within  the  time  and  in  the 
method  authorized  for  appeals.  To  deprive  a  person 
who  has  duly  litigated  his  case  of  the  benefit  of  such 
litigation  would  be  to  deny  him  the  right  without  due 
process  of  law, 

115.  Vested  rights  protected. — In  determining 
what  are  property  rights  of  which  a  person  cannot 
be  deprived  without  due  process  of  law,  it  is  con- 
venient to  use  the  term  vested  rights  as  distinguished 
from  mere  prospective  or  uncertain  expectations. 
The  term  is  not  used  in  the  Federal  Constitution  nor 
generally  in  state  constitutions,  but  it  is  frequently 
employed  by  the  courts  in  determining  whether 
state  legislation  amounts  to  a  deprivation  of  prop- 
erty; the  general  proposition  being  that  a  state  leg- 
islature cannot  impair  vested  rights  although  it  may 
restrict  or  regulate  the  future  transfers  or  disposi- 
tion of  property.  Thus  as  to  transactions  in  the  fu- 
ture, legislation  regulating  the  methods  and  effect  of 
conveyances,  the  making  of  wills,  the  inheritance  of 
property  of  intestates,  the  allowance  of  dower  to  the 
widow  on  the  death  of  her  husband,  and  the  creation 
of  interests  in  husband  and  wife,  respectively,  in  the 
property  of  the  other  while  living,  is  valid.  A  pros- 
pective heir  has  no  vested  right  in  the  property  of  a 
living  person ;  neither  has  a  wife  a  vested  right  dur- 
ing her  husband's  lifetime  to  a  share  in  his  property 
after  his  death. 

From  what  has  been  said  about  forms  of  procedure 
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in  relation  to  due  process  of  law,  it  is  apparent  that 
even  as  to  property  rights  which  are  vested,  t|iere 
is  no  vested  right  in  any  particular  remedy  or  method 
of  redress.  The  civil  right  of  protection  of  liberty 
and  property  by  due  process  of  law  only  means  that 
a  reasonable  protection  be  afforded  and  that  there  be 
some  method  for  redressing  an  invasion  of  rights. 
A  good  illustration  is  that  of  statutes  of  limitation 
which  prescribe  periods  of  time  within  which  dif- 
ferent forms  of  actions  shall  be  brought.  Even  after 
a  wrong  has  been  done  which  gives  rise  to  a  right  of 
action,  the  legislature  may  change  the  statute  of  lim- 
itations as  to  that  form  of  action  so  as  to  shorten  the 
period  allowed  for  bringing  it,  provided  a  reasonable 
time  is  preserved  within  which  existing  rights  of  ac- 
tion may  be  prosecuted.  But  after  a  cause  of  ac- 
tion has  become  barred,  it  is  doubtful  whether  legis- 
lation is  valid  as  to  that  action  which  so  extends  the 
period  of  limitation  as  to  revive  the  remedy. 

116.  Retrospective  legislation. — It  is  only,  there- 
fore, where  vested  rights  are  impaired  that  retro- 
spective or  retroactive  laws  are  prohibited.  The  pro- 
hibition as  to  ex  post  facto  laws',  as  already  pointed 
out,  relates  only  to  criminal  prosecutions.®^  Civil 
rights  are  held  subject  to  legislative  regulation  under 
the  police  power."^  There  is  no  vested  interest  in  the 
continuance  of  the  common  law.  A  mere  common-law 
regulation  of  trade  or  business  may  be  changed  by 
statute.  "Rights  of  property  which  have  been  created 
by  the  common  law  cannot  be  taken  away  without  due 


82  See  §  70. 

83  See  §  93. 
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process ;  but  the  law  itself,  as  a  rule  of  conduct,  may 
be  ^hanged  at  the  will  or  even  at  the  whim  of  the  leg- 
islature unless,  prevented  by  constitutional  limita- 
tions. Indeed,  the  great  office  of  statutes  is  to  remedy 
defects  in  the  common  law  as  they  are  developed,  and 
to  adapt  it  to  the  changes  of  time  and  circum- 
stances."®* Therefore,  the  fact  that  the  value  or  the 
enjoyment  of  property  already  owned  at  the  time  is 
affected  by  a  law  passed  in  the  proper  promotion  of 
the  public  welfare  does  not  amount  to  an  infringe- 
ment of  vested  rights  without  due  process.  "The 
governmental  power  of  self -protection  cannot  be  con- 
tracted away,  nor  can  the  exercise  of  rights  granted, 
nor  the  use  of  property,  be  withdrawn  from  the  im- 
plied liability  to  governmental  regulation  in  partic- 
ulars essential  to  the  preservation  of  the  community 
from  injury."®^ 

Thus  by  way  of  illustration,  it  has  been  held  that 
property  which  has  been  used  in  the  manufacture 
and  sale  of  intoxicating  liquors  may  loh  impaired  by 
enactment  of  laws  regulating  or  prohibiting  the  sale 
of  such  liquors  without  interfering  with  any  vested 
rights.®®  "If  the  public  safety  or  the  public  morals 
require  the  discontinuance  of  any  manufacture  or 
traffic,  the  hand  of  the  legislature  cannot  be  stayed 
from  providing  for  its  discontinuance,  by  any  inci- 
dental inconvenience  which  individuals  or  corpora- 
tions may  suffer."®''  Likewise,  it  has  been  held  that 
a  statute  prohibiting  lotteries  is  applicable  to  a  lot- 

64  Munn  7.  niinois,  94  U.  S.  113,  at  p.  134,  Leading  Illustkative  Cases. 

65  New  York,  etc.,  E.  Co.  v.  Bristol,  151  XT.  S.  556,  14  Sup.  Ct.  437. 
««Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273. 

07  Beer  Co.  v.  Mass.,  97  U.  S.  25,  at  p.  32. 
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tery  enterprise  carried  on  under  a  franchise  previ- 
ously granted.®* 

Bearing  in  mind,  therefore,  that  retrospective  leg- 
islatioil  is  invalid  only  where  it  impairs  vested  rights, 
it  is  clear  that  legislation  which  changes  existing  con- 
ditions even  to  the  inconvenience  or  disadvantage  of 
those  who  have  relied  upon  the  law  as  it  existed  when 
the  property  was  devoted  to  a  particular  use,  is  en- 
tirely constitutional.  And  it  is  further  apparent  that 
mere  public  or  political  rights  are  always  subject  to 
legislative  change.  Thus,  in  general,  offices  may  be 
abolished,  the  qualifications  for  the  elective  fran- 
chise may  be  altered,  the  acts  of  municipalities,  cor- 
porations, or  ofi&ciai  bodies  may  be  validated  where 
there  has  been  a  mere  irregularity  in  their  exercise, 
and  even  defects  in  the  acknowledgment  or  recording 
of  conveyances  may  be  cured  so  far  as  the  effect  of 
the  curative  act  is  only  to  carry  out  the  purpose  of 
the  conveyances,  if  no  right  of  property  has  subse- 
quently been  acquired  in  reliance  upon  the  defect  in 
the  prior  conveyance.  When  retrospective  statutes 
"go  no  farther  than  to  bind  a  party  by  a  contract 
which  he  has  attempted  to  enter  into,  but  which  was 
invalid  by  reason  of  some  personal  inability  on  his 
part  to  make  it,  or  through  neglect  of  some  legal 
formality,  or  in  consequence  of  some  ingredient  in 
the  contract  forbidden  by  law,"  the  question  as  to  the 
propriety  of  the  legislation  is  one  of  policy  and  does 
not  involve  constitutional  power,*® 

On  the  other  hand,  legislation  is  in  its  nature  pros- 

«8  Stone  V.  Mississippi,  101  TJ.  S.  814. 

8»Cooley,  Constitutional  Limitations  (7th  ed.),  p.  535. 
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pective  rather  than  retrospective,  and  in  the  absence 
of  some  plain  indication  that  a  statute  is  to  be  given 
retrospective  operation,  it  will  be  construed  as  ap- 
plicable only  to  the  future. 


326 


CHAPTER  VI. 
IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS. 

117.  State  legislation  prohibited. — One  of  the 

few  prohibitions  on  state  action  found  in-  the  Federal 
Constitution,  as  originally  adopted/"  is  that  forbid- 
ding any  state  to  pass- any  law  impairing  the  obliga- 
tion of  contracts.  As  it  has  been  applied,  this  pro- 
hibition is  perhaps  more  far-reaching  than  its  fram- 
ers  anticipated;  but  on  the  whole  the  results  of  its 
practical  application  have  been  satisfactory  in  that 
it  has  tended  to  promote  stability  and  security  in 
business;  for  the  very  essence  of  business  security  is 
the  sanctity  of  contract  obligations.  The  primary 
purpose  of  the  prohibition  was  no  doubt  to  prevent 
the  repudiation,  by  the  states  forming  the  Union,  of 
their  own  debts  and  obligations ;  and  the  applicabil- 
ity of  the  prohibition  to  public  obligations  is  to  be 
first  considered. 

118.  Public  debts  and  their  incidents. — ^A  sov- 
ereign state  or  public  or  quasi  corporations  cre- 
ated by  the  state  are  bound  by  contracts  made 
within  the  scope  of  their  authority  as  fully  as  an 
individual  is  bound  by  his  private  contracts,  and  to 
repudiate  such  an  obligation  either  by  attempting 
to  annul  it  or  by  failing  to  perform  it^  according  to 
its  terms  would  be  an  attempted  impairment  of  its 

TO  TJ.  S.  Const.,  Art.  I,  §  10,  par.  1.    There  are  similar  limitations  in  state 
constitutions  upon  the.  powers  of  state  legislatures. 
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obligation  such  as  is  prohibited.  In  general,  a  sov- 
ereign state  may  not  be  sued  in  its  own  courts  with- 
out its  consent,  nor  in  the  federal  courts;  '^^  and  there- 
fore, if  a  state  should  see  fit  to  violate  its  constitu- 
tional obligation  to  pay  its  debts,  its  creditors  would 
be  without  legal  redress.  But  where  warrants,  bonds, 
or  other  written  obligations  have  been  issued  under  a 
law  providing  that  they  shall  be  receivable  in  pay- 
ment of  taxes,  the  state  legislature  cannot  deprive 
the  holders  of  such  instruments  of  the  right  to  have 
them  thus  received;  for  the  attempted  legislation 
depriving  them  of  this  incident  of  value  is  in  viola- 
tion of  the  constitutional  prohibition,  and  must  be 
disregarded  by  the  taxing  officers  to  whom  they  are 
tendered  in  accordance  with  the  original  provisions 
for  their  issuance.''^.  As  to  public  corporations  and 
quasi  corporations,  there  is  no  such  difficulty,  for  as 
to  them  legal  remedies  are  available  to  their  creditors 
and  any  legislation  impairing  their  obligations  is 
invalid.  / 

119.  What  are  contracts  of  the  state? — But,  while 
public  obligations  on  the  part  of  the  state  are  created 
by  or  in  pursuance  of  statute,  it  is  not  every  statute 
which  gives  rise  to  a  contract  obligation.  It  has 
already  been  said'^^  that  there  is  no  vested  right  in 
the  continuance  of  the  common  law  unchanged  or  in 
the  continued  existence  of  a  statute  which  the  legis- 
lature has  authority  to  repeal.  Many  statutory  pro- 
visions which  may  have  been  relied  upon  in  the  acqui- 
sition or  use  of  property  are  merely  regulations  which 

'iHans  y.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct  504. 

"  McGahey  v.  Virginia,  135  tj.  S.  662,  10  Sup.  Ct.  972. 

73  See  §§93-102. 
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the  legislature  may  change  at  its  will,  although  such 
change  may  prove  detrimental  to  property  interests. 
Thus,  exemptions  from  taxation,  the  ordinary  exemp- 
tion laws  in  favor  of  poor  debtors,  the  homestead 
laws,  laws  providing  for  bounties,  and  many  other 
statutory  privileges  are  to  be  regarded  as  privileges 
only,  which  may  be  modified  or  repealed  by  the  legis- 
lature at  will  without  ground  of  complaint  on  the 
part  of  those  who  but  for  the  modification  or  repeal 
would  have  been  entitled  to  take  advantage  of  them. 

On  the  other  hand, , it  is  perfectly  competent  fcr 
the  legislature,  acting  presumptively  for  the  public 
interest,  to  enter  into  express  contractual  relations 
as  to  taxes  or  exemptions,  and  if  the  elements  of  a 
contract  are  present,  that  is,  if  there  is  something  in 
the  nature  of  a  specific  proposal  on  a  consideration 
of  direct  advantage  to  the  state  which  is  accepted  and 
acted  upon,  the  obligation  becomes  of  such  binding 
character  that  it  cannot  be  impaired.  The  rule  of 
construction,  however,  is  that  a  binding  contractual 
obligation  will  not  be  presumed  unless  it  is  necessa- 
rily implied  from  the  language  of  the  statute  in  view 
of  the  circumstances  under  which  it  was  enacted,  and 
the  courts  are  reluctant  to  assume  that  the  state  legis- 
lature has  attempted  by  contract  to  limit  itself  in  the 
exercise  of  its  general  powers  of  legislation. 

120.  Charter  contracts. — The  grant  of  a  charter 
to  a  corporation  or  the  creation  of  a  corporation 
under  statutory  provisions  authorizing  its  organiza- 
tion and  the  exercise  of  the  powers  assumed  by  it  is 
regarded  as  in  the  nature  of  a  grant,  the  considera- 
tion for  which  is  the  formation  and  continuance  of 
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the  corporation  in  reliance  on  such  grant.  Therefore, 
it  was  held  in  the  famous  Dartmouth  College  Case^* 
that  the  granting  of  a  charter  to  a  corporation  consti- 
tuted a  contract  on  the  part  of  the  state  which  could 
not  be  subsequently  impaired  by  amending  or  repeal- 
ing the  provisions  of  the  charter.  In  the  creation  of 
a  corporation  "the  purposes  to  be  attained  are  gen- 
erally beyond  the  ability  of  individual  enterprise,  and 
can  only  be  accomplished  through  the  aid  of  asso- 
ciated wealth.  This  will  not  be  risked  unless  privi- 
leges are  given  and  securities,  furnished  in  an  act  of 
incorporation.  The  wants  of  the  public  are  often  so 
imperative  that  a  duty  is  imposed  on  goverimaent  to 
provide  for  them ;  and  as  experience  has  proved  that 
a  state  should  not  directly  attempt  to  do  this,  it  is 
necessary  to  confer  on  others  the  faculty  of  doing 
what  the  sovereign  power  is  unwilling  to  under- 
take."/* These  decisions  and  others  announcing  the 
same  principle  have  been  the  subject  of  some  criti- 
cism on  the  ground  that  a  legislature  ought  not  to 
be  able  to  impair  or  abridge  the  powers  of  subsequent 
legislatures,  and  on  the  further  practical  ground  that 
they  contemplated  and  authorized  the  creation  of  an 
artificia,!  person  having  greater  protection  against 
future  legislative  action  than  a  natural  person  may 
possess. 

121.  Limitations  on  charter  contracts. — But  in  at 
least  two  essential  features  the  doctrine  of  the  Dart- 
mouth College  Case  has  been  practically  restricted: 

74  Dartmouth  College  v.  Woodward,  4  Wheat.  518  (U.  S.),  Leading  Illus- 
trative Cases. 

75  In  re  Blnghampton  Bridge,  3  Wall.  51  (U.  S.). 
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First,  by  statutory  or  constitutional  provisions  with 
reference  to  corporations  to  be  created  in  the  future, 
that  their  charters  shall  be  subject  to  legislative  modi- 
fication or  repeal ;  and  second,  by  the  full  recognition 
of  the  principle  applicable  to  private  persons  that 
corporate  rights  are  subject  to  police  regulation. 
"No  liegislature  can  bargain  away  the  public  health 
or  the  public  morals.  The  people  themselves  cannot 
do  it,  much  less  their  servants.  The  supervision  of 
both  these  subjects  of  governmental  power  is  con- 
tinuing in  its  nature,  and  they  are  to  be  dealt  with 
as  the  special  exigencies  of  the  moment  may  require. 
Government  is  organized  with  a  view  to  their  pres- 
ervation, and  cannot  divest  itself  of  the  power  to 
provide  for  them.  For  this  purpose  the  largest  legis- 
lative discretion  is  allowed,  and  the  discretion  cannot 
be  parted  with  any  more  than  the  power  itself."''® 
Thus,  although  a  railroad  corporation  may  have  been 
created  and  endowed  with  the  power  to  carry  goods 
and  passengers  at  such  rates  as  may  be'  fixed  by  its 
officers,  the  general  police  power  of  the  legislature  to 
regulate  rates  of  all  carriers  may  be  exercised  with 
reference  to  it.  So  it  is  held  that  existing  provisions 
of  the  general  law  as  to  taxation  do  not  become  a  part 
of  a  charter  so  as  to  prevent  a  change  in  such  general 
law  which  shall  be  applicable  to  the  corporation  pro- 
vided in  the  charter.'''^  By  statutes  creating  corpora- 
tions "no  rights  are  taken  from  the  public  or  given  to 
the  corporation  beyond  those  which  the  words  of  the 
charter  by  their  natural  and  proper  construction  pur- 

7«  stone  V.  Mississippi,  101'  U;  S.  814. 

"  Wisconsin  &  Mich.  E.  R.  Co.  v/  Powers,  191  U.  S.  379,  24  Sup.  Ct.  107.' 
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port  to  convey."  ''^  Grrants  from  the  public  are  to  be 
construed  strictly  against  the  grantee.  Charters 
granted  to  public  or  quasi  corporations,  however,  are 
not  in  any  sense  contracts,  and  may  be  amended  at 
the  discretion  of  the  legislature.'^® 

122.  Private  contracts. — ^As  between  private  in- 
dividuals, the  obligations  of  a  binding  contract  can 
not  be  impaired  without  a  violation  of  the  constitu- 
tional prohibition.  The  question  of  what  is  a  contract 
binding  between  the  parties  to  it,  must  be  determined 
by  the  general  rules  of  law  with  reference  to  the  par- 
ties, the  place,  and  the  subject-matter ;  but  assiumng 
that  contractual  obligations  have  been  entered  into, 
they  are  protected  against  impairment  by  legislation. 
Of  course,  the  validity  of  the  contract  itself  will 
depend  on  the  law  as  it  existed  when  the  contract  was 
made;  so  that  the  constitutional  prohibition  plainly 
refers  to  legislation  which  is  retrospective  in  its 
effect.  The  legislature  can  no  more  interfere  with 
vested  rights  under  a  contract  than  it  can  with  vested 
property  rights.  In  the  first  case  decided  by  the 
Supreme  Court  of  the  United  States  construing  the 
constitutional  prohibition,*"  it  was  held  that  the  pro- 
hibition applied  to  executed  as  well  as  executory  con- 
tracts and  protected  the  rights  of  parties  acquired  by 
a  conveyance  of  land,  treating  the  conveyance  as  an 
executed  contract.  In  view  of  the  later  adoption  of 
the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, prohibiting  states  from  depriving  any  person 
of  his  property  without  due  process  of  law,  this  early 

Ts  Proprietors  of  CSiarles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420 
(U.  S.). 
i»EaBt  Hartford  v.  Hartford  Bridge  Company,  10  How.  511  (tJ.  S.). 
80  Fletcher  v.  Peck,  6  Cranch  87  (U.  S.).     ~ 
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■  decision  has  become  immaterial,  for  after  a  contract 
is  fully  executed,  the  rights  acquired  under  it  are  prop- 
erty rights.  The  important  effect  of  the  prohibition 
now  is  to  protect  vested  rights  in  executory  contracts. 
Such  rights  may  be  impaired  by  attempted  legisla- 
tion which  declares  a  contract  already  made,  and 
lawful  when  miide,  to  be  unlawful,  or  by  depriving 
parties  of  any  remedy  for  its  enforcement  or  sub- 
stantially impairing  the  remedy  which  existed  at  the 
time  the  contract  was  made  and  which  may  reason- 
ably, therefore,  be  construed  to  have  been  a  part  of 
the  contract. 

123.  Police  power  as  to  executory  contracts. — ^It 
is  plain  that  the  legislature  cannot  annul  a  valid 
contract  already  made ;  but,  on  the  other  hand,  con- 
tract rights  as  well  as  property  rights  are  subject  to 
the  proper  exercise  of  the  police  power;  and  in  the 
exercise  of  that  power  a  legislature  may"  prohibit 
the  doing  of  the  very  thing  which  a  contract 
already  made  provides  for.  Thus,  it  would  be  unlaw- 
ful to  sell  intoxicating  liquors  otherwise  than  as 
authorized  by  law,  or  to  carry  on  a  lottery  in  violation 
of  a  statute  prohibiting  lotteries,  although  the  doing 
of  such  acts  might  have  been  agreed  upon  in  a  prior 
valid  contract.  By  such  legislation,  the  obligation  of 
the  contract  is  not  impaired  and  the  parties  may  have 
such  remedies  as  are  available  to  them,  but  they  can 
not  insist  that  the  contract  be  performed  in  violation 
of  valid  statutory  regulations  in  existence  at  the  time 
when  performance  is  called  for. 

124.  Impairment  of  remedy. — ^The  questions  usu- 
ally arising  in  regard  to  impairment  of  the  obligation 
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of  private  contracts  are  as  to  the  denial  of  an  ade- 
quate remedy  for  contracts  which  are  valid  when 
entered  into,  and  it  is  held  that  while  the  legislature 
may  change  forms  of  procedure  and  to  some  extent 
regulate  remedies,  it  cannot  do  so  in  a  mahner  affect- 
ing existing  contracts  if  the  result  is  to  deprive  a 
party  to  the  contract  of  any  remedy  for  the  protection 
of  his  rights  under  it.  "The  right  to  a  particular 
remedy  is  not  a  vested  right.  This  is  the  generalmle; 
and  the  exceptions  are  of  those  peculiar  cases  in 
which  the  remedy  is  part  of  the  right  itself.  As  a 
general  rule,  every  state  has  complete  control  over 
the  remedies  which  it  offers  to  suitors  in  its  courts. 
It  ma  J''  abolish  one  class  of  courts  and  create  another. 
It  may  give  a  new  and  additional  remedy  for  a  right 
or  equity  already  in  existence.  And  it  may  abolish 
old  remedies  and  substitute  new;  or  even  without 
substituting  any,  if  a  reasonable  remedy  stUl  re- 
mains."*^ Thus,  the  legislature  may  change  the  pro- 
visions of  the  Statute  of  Limitations  so  as  to  affect 
the  remedy  on  existing  contracts,  provided  it  leaves 
a  reasonable  time  within  which  to  enforce  a  right 
under  the  contract.  It  may  change  the  rules  of  evi- 
dence ;  but  not  to  such  extent  as  to  render  incompe- 
tent any  evidence  of  an  existing  contract.  It  may  in 
general  change  the  remedy  as  to  exemption  of  prop- 
erty from  execution  or  the  redemption  of  property 
from  judicial  sale;  but  it  cannot  enlarge  such  exemp- 
tion or  extend  the  period  of  redemption  so  as  to 
substantially  impair  the  remedy  of  the  creditor  under 
ah  existing  contract  by  providing  for  exemptions 

81  Cooley,  Constitutional  Limitations  (7th  ed.),  515. 
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whicli  remove  beyond  the  reach  of  the  creditor  prop- 
erty which  could  otherwise  have  been  subjected  to  the 
payment  of  his  claim  or  extend  the  time  of  redemp- 
tion to  his  disadvantage.  The  laws  in  accordance 
with  which  a  party  to  a  contract  is  entitled  to  a  rem- 
edy for  its  breach  are  '*as  perfectly  binding  on  the 
other  party,  and  as  much  a  part  of  the  contract,  as 
if  they  had  been  set  forth  in  its  stipulations  in  the 
very  words  of  the  law  relating  to  judgments  and  exer 
cutions.  *  *  *  Any  subsequent  law  which  denies, 
obstructs,  or  impairs  this  right,  by  superadding  a  con- 
dition," relating  to  appraisement,  exemptions,  and 
redemption,  impairs  the  obligation  of  the  contract.®^ 

125.  Judgments  as  contracts. — It  is  usual  to 
speak  of  a  judgment  in  a  court  as  a  contract  of 
record ;  but  a  judgment  is  not  of  itself  such  a  contract 
as  is  referred  to  in  the  constitutional  prohibition.  If 
the  judgment  is  a  part  of  the  remedy  for  a  contract 
obligation,  its  validity  cannot  be  impaired  without 
impairing  the  obligation  of  the  contract  on  which 
it  is  founded ;  but  if  it  is  a  part  of  the  remedy  afforded 
with  regard  to  rights  which  are  not  rights  of  contract, 
nor  rights  of  property,  it  is  subject  to  legislative  reg- 
ulation. Thus,  a  judgment  for  damages  resulting 
from  personal  injuries  for  which  the  law  may  have 
afforded  a  remedy  at  the  time  of  the  commission  of 
the  wrong  is  neither  a  contract  nor  a  property  right, 
and  the  legislature  may  regulate  the  method  of  its 
enforcement  without  impairment  of  a  vested  right. 

126.  Changes  in  rules  of  judicial  decision. — The 
prohibition  against  impairing  the  obligation  of  con- 
es McCracken  V.  Hayward,  2  How.  608  (U.  S.).    And  see  Giiim  v.  Barry, 

15  Wall.  610  (U.  S.). 
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tracts  relates  to  legislative  action.  The  decisions  of 
courts  are  binding  in  the.  cases  in  which  they  are  ren- 
dered, so  far  as  they  affect  the  rights  of  the  parties 
to  those  cases  of  which  the  courts  have  jurisdiction ; 
but  so  far  as  these  decisions  are  relied  upon  as  prece- 
dents for  the  decision  of  other  cases,  they  constitute 
only  expressions  of  views  of  the  courts  for  similar 
cases.  No  party  to  a  contract  has  any  vested  right 
in  the  mere  precedents  announced  by  the  courts  in 
previous  cases.  Therefore,  while  a  party  in  making 
a  contract  may  have  assumed  that  the  rules  of  law 
affecting  his  rights  are  as  announced  by  the  courts  in 
the  decision  of  similar  cases,  he  has  no  vested  right  in 
such  rules  of  decision. 

127.  Limitation  not  applicable  to  federal  gov- 
ernment.— ^It  is  to  be  noticed  that  the  provision  in 
the  Federal  Constitution  relating  to  impairment  of 
the  obligation  of  contracts  prohibits  only  such  impair- 
ment by  the  states.  There  is  no  similar  provision 
relating  to  the  action  of  the  federal  government 
itself.  Therefore,  statutes  of  Congress  are  not  sub- 
ject to  the  same  test  as  to  their  validity  in  this  respect 
as  are  state  statutes ;  and  the  objection  that  a  federal 
statute  passed  in  the  exercise  of  some  express  or  im- 
plied power  results  incidentally  in  the  impairment  of 
contract  obligations  is  of  no  force.  Thus  Congress, 
in  the  exercise  of  its  power  to  regulate  the  currency, 
may  determine  what  shall  be  legal  tender  in  the  pay- 
ment of  debts,  and  such  a  provision  cannot  be  ques- 
tioned on  the  ground  that  contract  obligations  already 
existing  are  thus  modified  or  infringed.**    A  state 

88  Trebilcock  v.  Wilson,  12  Wall.  687  (TJ.  S.). 
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may  not  pass  a  bankruptcy  law  which  relieves  debtors 
from  their  obligations  under  previously  existing  con- 
tracts, or  which  discharges  the  debts  of  a  resident  of 
the  state  to  non-resident  creditors  f*  but  Congress  is 
expressly  given  authority  to  enact  bankruptcy  laws, 
and  the  discharge  of  a  debtor  in  pursuance  of  the  pro- 
visions of  such  laws  is  perfectly  valid  even  as  against 
his  obligations  contracted  before  the  passage  of  the 
law  on  which  he  relies. 

siSturges  v.  Crowninshield,  4  Wheat.  122  (U.  S.). 
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PART  IV 
EMINENT  DOMAIN 

BY 

PHILIP  NICHOLS,  A.B.,  LL.B.*     . 

CHAPTER  I. 

THE  LIMITS  OF  THE  POWER. 

1.  Eminent  domain  defined. — ^Eminent  domain  is 
the  power,  inherent  in  a  sovereign  state,  to  take  or  to 
authorize  the  taking  of  any  property  within  its  juris- 
diction for  the  public  use.  When  a  private  indi- 
vidual, no  matter  how  wealthy  or  powerful  he  may 
be,  desires  to  acquire  a  large  tract  of  land  for  his  own 
purposes,  he  is  obliged  to  negotiate  with  the  owners 
of  the  land,  and  the  owner  of  a  single  parcel  may 
lawfully  block  the  whole  transaction  by  refusing  to 
sell  at  all,  or  he  may  set  an  unreasonable  price  for 
his  land  which  the  prospective  purchaser  must  pay 
or  abandon  his  project.  The  state  is  under  no  such 
disability.  If  it  requires  property  for  the  public 
use,  it  may  take  it,  whether  the  owner  is  willing  to 
sell  or  not,  and  while  it  must  pay  for  what  it  takes, 
it  need  pay  only  the  fair  value,  without  regard  to 
the  price  the  owner  may  have  set. 

*  Of  the  Boston  Bar.  Author :,  ' '  The  Law  of  Land  Damagea  in  Massa- 
chusetts," "The  Power  of  Eminent  Domain,"  and  "Taxation  in  Massa- 
chusetts. ' ' 
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The  power  to  take  and  wipe  out  of  existence  the 
homes  and  shops  and  farms  of  any  of  the  people 
when  the  necessity  arises ''is  essential  to  the  success- 
ful performance  of  most  of  the  functions  of  the 
government  of  any  people  not  wholly  uncivilized 
or  nomadic,  and  is  a  power  inherent  in  every  sov- 
ereign state ;  hut  it  is  a  power  so  fraught  with 
possibilities  of  abuse  and  injustice  that  the  people 
of  this  country  have  been  unwilling  that  the  leg- 
islature should  exercise  it  without  restriction, 
and  in  the  constitution  of  almost  every  state  in  the 
Union  there  is  a  provision  that  property  shall  not  be 
taken  for  public  use  without  just  compensation.  The 
United  States  is  subjected  to  a  like  restriction  con- 
tained in  thd  Fifth  Amendment  to  the  Federal  Consti- 
tution. In  addition  to  the  specific  provision  already 
noted,  the  Fourteenth  Amendnient  to  the  Constitution 
of  the  United  States  prohibits  any  state  from  depriv- 
ing any  person  of  his  property  without  due  process  of 
law,  and  it  is  settled  that  the  due  process  clause, 
besides  giving  protection  against  arbitrary  forms  of 
procedure,  prohibits  the  taking  of  property  for  a  use 
not  public  or  without  compensation.^ 

2.  The  power  limited  by  the  jurisdiction. — No 
state  can  take  property  that  is  not  within  its  jurisdic- 
tion or  lawfully  authorize  an  act  which  results  in  the 
destruction  of  property  situated  in  another  state.^  A 
state  cannot  exercise  the  power  of  eminent  domain 
within  a  district  ceded  to  the  United  States  and  it 


iFallbrook  Irrigation -District  v.  Bradley,  164  TJ.  S.  112;  Chicago,  etc., 
E.  E.  Co.  V.  Chicago,  166  U.  S.  226. 

2  Missouri  v.  Illinois  and  Chicago  District,  180  IT.  S.  208. 
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cannot  take  property  used  by  the  United  States  gov- 
ernment for  public  purposes.*  The  United  States 
may  take  land  within  a  state  for  federal  purposes, 
such  as  post  offices,  forts  and  light  houses,  without 
the  consent  of  the  state,*  but  it  cannot  take  the  prop- 
erty of  a  state  used  for  public  purposes  unless  such 
property  is  absolutely  necessary  for  the  use  of  the 
United  States.^ 

s  United  States  v.  Chiiiago,  7  How.  185  (U.  S.) ;  Fort  Leavenworth  E.  E. 
Co.  V.  Lowe,  114  U.  S.  525. 
*  Kohl  V.  United  States,  91  U.  S.  367,  Leading  Illustrative  Oases. 
6  Stockton  V.  Baltimore,  etc.,  E.  B.  Co.,  32  Fed.  9. 
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3.  Actual  deprivation  a  taking. — ^A  taking  of 
land  within  the  meaning  of  the  Constitution  such  as 
will  entitle  the  owner  to  compensation  may  be  effected 
without  formally  divesting  him  of  the  fee  or  of  any 
easement,  or  turning  him  out  of  possession.  All 
authorities  are  agreed  that  a  "taking"  is  effected 
within  the  meaning  of  the  Constitution,  and  the 
owner  must  be  paid,  if  he  is  actually  deprived  of  all 
beneficial  use  of  his  land,  as  by  permanently  sub- 
merging it  with  water,  or  turning  great  quantities 
of  sewage  upon  it,  or  even  making  it  uninhabitable 
by  smells  or  noise,®  or  if  actual  occupation  is  made 
of  part  of  his  property  as  by  building  a  ditch  through 
it  or  a  bridge  or  an  elevated  railroad  over  it,  or  a 
tunnel  under  it.''  Constitutional  rights  rest  on  sub- 
stance, not  on  forms;  on  facts,  not  on  words;  and 
when  an  owner  is  deprived  of  the  use  of  his  property 
for  the  benefit  of  a  public  improvement,  it  is  taken 
from  him  and  appropriated  to  public  uses  as  truly  as 
if  it  had  been  condemned  under  the  usual  forms  of 
law.  Some  courts  have  gone  so  far  as  to  hold  that 
any  use  of  adjacent  land,  which  is  so  injurious  as  to 
be  actionable  at  common  law  as  a  nuisance,  if  not 

sPumpelly  v.  Green  Bay  Co.,  13  Wall.  166  (TJ.  S.);  Cogswell  t.  New 
York,  etc.,  E.  B.  Co.,  103  N.  Y.  10,  8  N.  E.  537. 

r  White  v.  Cincinnati,  etc.,  E.  E.  Co.,  34  Ind.  App.  287,  71  N.  E.  276. 
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authorized  by  statute,  is  a  taking  of  the  owner's  right 
to  be  free  from  such  injury,  and  is  consequently  a 
taking  of  his  property  within  the  meaning  of  the 
Constitution  if  authorized  by  statute  f  but  the  weight 
of  authority  is  in  favor  of  the  rule  that  the  property 
itself  must  be  taken,  either  formally  or  in  substance, 
to  give  the  owner  a  constitutional  right  to  compensa- 
tion.* 

In  many  states,  however,  the  constitutions  prd- 
vide  that  property  shall  not  be  "taken  or  damaged" 
for  public  use  without  compensation,  and  in  most  of 
the  other  states  it  is  customary,  when  a  statute  is 
enacted  authorizing  the  construction  of  a  public 
improvement,  to  insert  a  provision  that  all  persons 
suffering  damage  in  their  property  shall  be  compen- 
sated, so  that  cases  of  great  hardship  do  not  fre- 
quently arise  of  special  and  peculiar  damage  for 
which  the  law  gives  no  remedy.  Of  course  great  loss 
is  often  inflicted  upon  private  owners  by  the  con- 
struction of  an  undesirable  public  Work  in  the  neigh- 
borhood of  their  property,  or  by  the  removal  of  a 
desirable  one;  but  an  even  greater  damage  is  more 
often  inflicted  by  private  parties,  for  which  the  law 
gives  no  remedy,  as  by  the  construction  of  apartment 
houses  or  garages  in  a  residential  district,  or  by  clos- 
ing a  factory  in  which  a  large  part  of  the  community 
is  employed;  and  in  a  like  case  there  is  no  just  claim 
against  the  public. 

4.    The  rights  in  a  public  way.— The  provision  of 

8  Eaton  v.  Boston,  etc.,  E.  E.  Co.,  51  N.  H.  504. 

» Transportation  Co.  v.  Chicago,  99  IT.  S.  635,     Lbadinq  Illubteativb 
Cases. 
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the  Constitution  prohibiting  the  taking  of  property 
"without  compensation  has  been  most  frequently  in- 
voked in  connection  with  what  are  called  "additional 
servitudes"  in  public  highways.  Ordinarily,  when 
a  public  highway  is  established,  the  public  acquires 
merely  a  right  of  way,  an  easement  or  servitude  as 
it  is  called,  and  the  owner  retains  the  fee  or  ultimate 
title  to  the  land  within  the  limits  o'f  the  way,  subject 
to  the  public  right  of  travel/**  The  public  has  no 
rights  other  than  that  of  passage,  and  individuals 
who,  for  example,  play  ball  in  the  streets,  or  main- 
tain lunch  wagons  at  fixed  stands  for  long  periods, 
even  with  the  consent  of  the  public  authorities,  are 
trespassers,  and  can  be  sued  as  such  by  the  owner  of 
the  land. 

The  public  easement,  however,  is  not  limited  to 
travel  on  foot  and  in  ordinary  carriages,  or  by 
such  means  of  conveyance  as  were  known  when  the 
way  was  established.  Individuals  may,  for  example, 
unquestionably  ride  in  automobiles  upon  public  ways 
without  violating  the  rights  of  the  owner  of  the  fee, 
although  the  burden  on  his  land  may  be  greater  than 
was  anticipated  when  the  way  was  established.  The 
public  has  in  an  ordinary  highway  the  easement  of 
travel  with  all  kinds  of  vehicles  which  can  be  intro- 
duced with  a  reasonable  regard  for  the  safety  and 
convenience  of  the  public  and  every  reasonable  means 
of  transportation  or  transmission  of  persons  or  mat- 
ter upon,  above  or  beneath  the  surface  of  the  ground. 

When  a  new  use  is  sought  to  be  made  of  a  public 
highway  under  authority  of  a  statute,  the  primary 

10  Perley  v.  Chandler,  6  Mass.  455. 
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question  is  whether  such  use  is  fairly  within  the 
rights  of  the  public  as  above  described.  If  it  is  an 
exercise  of  the  highway  easement,  even  if  it  inflicts 
serious  injury  upon  the  owner,  it  is  not  a  taking  of 
his  property,  because  it  is  the  exercise  of  an  easement 
or  servitude  which  has  already  been  taken  and  paid 
for  when  the  way  was  established  and  which  need  not 
be  paid  for  again.  If  it  cannot  fairly  be  considered 
an  exercise  of  the  highway  easement  even  if  it  is  not 
a  serious  injury  to  the  owner  it  is  an  actual  entry 
upon  and  use  of  his  property  not  justified  by  the 
existing  rights  of  the  public ;  in  other  words,  it  is 
an  attempt  to  impose  an  additional  servitude  upon 
his  land,  and  he  is  entitled  by  the  Constitution  to  com- 
pensation. 

The  exact  extent  of  the  highway  easement  is 
a  matter  of  local  substantive  law,  and  it  may 
well  vary  in  the  different  states.  The  owner  of  the 
land  retains  the  right  to  make  any  use  of  it  not  incon- 
sistent with  the  public  right  of  way  as  actually  exer- 
cised. The  trees  and  herbage  are  his  and  he  may 
project  his- cellars  and  vaults  under  the  highway  if 
he  does  not  interfere  with  public  travel,  but  he  gains 
no  prescriptive  right  by  his  own  use,  and  when  the 
exigencies  of  public  travel  require  him  to  give  up 
portions  of  the  highway  which  he  has  long  enjoyed, 
he  is  not  entitled  to  additional  compensation.^^ 

5.  Change  of  grade.— It  is  well  settled  that  when 
a  highway  is  raised  or  lowered  in  grade  by  the  public 
authorities  so  that  it  may  be  made  safer  or  more  con- 

"Deshong  v.  New  York,  176  N.  Y.  475,  68  N.  E.  880;  Dell  Eapids  Mer- 
cantile Co.  V.  Dell  Bapids,  11  S.  D.  116,  75  N.  W.  898. 
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venient  for  public  travel,  the  abutting  owner  is  not 
entitled  to  compensation/*  The  real  reason  for  this 
rule  is  not  that  the  damage  is  not  so  severe  as  to 
amount  to  a  taking  of  property,  but  that  the  right 
to  grade  and  construct  the  highway  then  or  at  any 
future  time  in  such  a  manner  as  the  public  authori- 
ties might  deem  conducive  to  safe  and  convenient 
travel  was  taken  and  paid  for  when  the  way  was  first 
laid  out  and  need  not  be  paid  for  again.  This  public 
right  has  been  held  to  include  the  cutting  down  of  a 
way  to  such  an  extent  that  the  soil  of  the  adjoining 
lots  falls  in,  but  not  the  filling  of  a  way  in  such  a 
manner  that  the  earth  slopes  upon  the  adjacent  land; 
and  the  public  easement  includes  the  right  to  prepare 
the  way  for  special  forms  of  travel,  and  even  to  con- 
struct a  way  at  two  levels  if  both  are  used  for  gen- 
eral travel. 

6.  Steam  railroads. — The  ordinary  railroad  ex- 
tending from  town  to  town  and  carrying  freight  and 
passengers  in  trains  dra^v^oi  by  steam  locomotives,  run- 
ning on  raised  rails  and  stopping  only  at  stations  a 
considerable  distance  apart,  is  an  additional  servitude 
as  a  matter  of  law  when  conistructed  upon  a  public 
highway.^*  -^though  such  railroads  are  unquestion- 
ably a  form  of  public  travel,  they  exclude  all  other 
traffic  from  the  space  that  they  occupy,  either  by  the 
manner  their  tracks  are  constructed  or  by  the  reason- 
able fear  of  collision  due  to  the  great  speed  of  such 
trains  and  their  inability  to  turn  out  or  to  stop 

12  Cillender  v.  Marsh,  1  Pick.  418   (Mass.) ;  Sadlier  v.  New  York,  185 
N.  T.  408,  78  N.  E.  272 ;  O  'Connor  v.  Pittsburgh,  18  Pa.  St.  187. 
IS  Williams  v.  New  York  Central  B.  E.  Co.,  16  N.  Y.  97. 
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quickly.  Moreover,  by  reason  of  their  weight,  length 
and  noise  and  the  smoke,  steam  and  cinders  which 
they  emit,  they  inconvenience  other  traffic  upon  the 
remainder  of  the  street  and  inflict  a  damage  upon 
adjoining  property  differing  in  kind  rather  than 
merely  in  degree  from  that  inflicted  by  other  high- 
way uses  without  a  corresponding  benefit  from  in- 
creased accessibility  other  than  that  shared  by  the 
entire  community. 

7.  Street  railways. — The  rule  ia  regard  to  street 
railways  proper  is  that  they  do  not  constitute  an  ad- 
ditional servitude  upon  the  highway.  The  first  street 
cars  were  drawn  by  horses.  The  rails  were  fiat  and 
were  laid  so  as  not  to  incommode  other  travel ;  the  cars 
were  small,  few  in  number,  carried  passengers  only 
and  stopped  at  every  street  corner.  The  change  from 
the  old-fashioned  omnibus  was  not  so  great  that  the 
courts  were  inclined  to  consider  the  new  method  of 
travel  an  unreasonable  use  of  the  public  Ways.^*  It 
having  become  well  settled  that  horse  railways  were 
within  the  highway  easement,  no  legal  distinction  was 
drawn  when  the  cars  gradually  became  more  and 
more  numerous  and  thereby  excluded  other  traffic 
from  the  space  between  the  rails,  or  when  cars  of 
the  same  type  and  carrying  the  same  class  of  passen- 
gers, but  propelled  by  electricity,  were  introduced.^" 
In  a  few  years,  however,  the  rapid  development  of 
electric  railways  raised  more  difficult  questions.  The 
cars  became  larger,  faster  and  more  numerous.   Often 


"  Grand  Eapids,  etc.,  H.  E.  Co.  v.  Heisel,  38  Mich.  62.  / 

IS  West  Jersey  Ey.  Co.  v.  Camden  Ey.  Co.,  52  N.  J.  Eq.  31,  29  AtL  423; 
Howe  V.  West  End  St.  Ey.  Co.,  167  Mass.  46,  44  N.  E.  386. 
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spaces  in  the  street  were  reserved  for  them,  to  the 
exclusion  of  other  traf&c,  and  finally  interurban  elec- 
tric railroads  were  introduced  differing  from  steam 
railroads  only  in  motive  power  and  in  the  absence  of 
long,  unsightly  freight  trains.  In  some  of  the  state 
jurisdictions  an  interurban  electric  railroad  when 
constructed -upon  a  public  highway  in  such  a  way 
as  to  exclude  other  traffic  from  a  portion  of  the  way 
has  been  held  by  the  courts  to  constitute  an  addi- 
tional servitude/^ 

Elevated  railroads,  whatever  their  motive  power, 
and  railroads  laid  upon  trestles  in  the  middle  of  a 
street,  are  clearly  additional  servitudes,"  but  an  un- 
derground railway,  or  subway  or  .tunnel  for  passen- 
ger travel,  does  not  interfere  with  the  use  of  the 
street  for  ordinary  purposes  or  deprive  the  abutting 
owners  of  light  and  air  and  may  be  constructed  in  a 
street  without  compensating  the  owners  of  the  fee/* 
The  fact  that  the  abutters  can  no  longer  maintain 
cellars  and  vaults  under  the  street  is  not  a  legal  dam- 
age for  reasons  already  stated, 

8.  Pipes  and  wires. — ^It  is  generally  considered 
that  pipes  may  be  laid  beneath  the  surface  of  a  high- 
way for  the  purpose  of  supplying  the  public  with  the 
necessities  and  conveniences  of  life  without  compen- 
sating the  owner  of  the  fee.  The  exercise  of  this  right 
does  not  materially  interfere  with  public  travel  and 

16  Kinsey  v.  Union  Traction  Co.,  169  Ind.  563,  81  N.  B.  922;  Younkin  v. 
Milwaukee,  etc.,  E.  E.  Co.,  120  Wis.  477,  98  N.  W.  215. 

17  Story  V.  New  York  Elevated  Ey.  Co.,  90  N.  Y.  122,  Leading  Illustra- 
tive Cases;  DeGeofroy  v.  Merchants'  Bridge  Term.  E.  E.  Co.,  179  Mo. 
698,  79  S.  W.  386. 

18  Chicago  V.  Eumsey,  87  111.  348;  Sears  v.  Crocker,  184  Mass.  586,  69 
N.  E.  329. 
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inflicts  little  if  any  injury  on  the  land  outside  the 
limits  of  the  way.  The  easement  of  a  highway  in- 
cludes every  reasonable  form  of  transmission  of 
matter,  and  liquids  may  be  as  lawfully  transmitted 
by  pipes  underground  as  by  tank  wagons  on  the  sur- 
face of  t,he  "Way.  Sewers,  water  pipes  and  gas  pipes 
are  consequently  not  additional  servitudes.^®  As  to 
overhead  wires  there  is  considerable  difference  of 
opinion.  Electric  light  wires  for  lighting  the  streets 
are  clearly  unobjectionable,  as  their  principal  object 
'  is  to  make  travel  on  the  streets  safe  and  conven- 
ient;^" but  wires  for  transmitting  electricity  to  pri- 
vate buildings  and  telephone  and  telegraph  wires 
must  depend  for  their  justification  upon  the  fact  that 
they  do  transmit  matter  and  that  the  injury  upon 
abutting  property  is  not  severe.  The  poles,  however, 
exclude  other  traffic  from  the  space  that  they  occupy, 
they  injure  the  adjoining  land  to  some  extent  at  least 
and  the  matter  that  they  transmit  is  not  tangible  and 
resembles  but  remotely  and  indirectly  the  subjects  of 
ordinary  highway  travel.  Accordingly,  there  is  a 
direct  conflict  of  authority  on  the  question  as  to 
whether  or  not  such  poles  and  wires  can  be  main- 
tained in  a  public  highway  without  paying  com- 
pensation to  the  owner  of  the  fee.^* 

9.  Country  roads  and  city  streets. — ^A  distinction 
has  been  drawn  in  some  jurisdictions  between  city 
streets  and  country  roads,  and  certain  uses  which 

loNew  England  Tel.,  etc.,  Co.  v.  Boston  Terminal  Co.,  182  Mass.  397, 
65  N.  E.  835. 

20  Palmer  v.  Larchmont  El.  Co.,  158  N.  Y.  231,  52  N.  E.  1092. 

21  American  Tel.  etc.,  Co.  v.  Pearce,  71  Md.  535,  18  Atl.  910;  Cater  T, 
Northwestern  Tel.  Exch.  Co.,  60  Minn.  539,  63  N.  W.  111. 
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are  held  proper  for  city  streets  have  been  held  to  con- 
stitute additional  servitudes  upon  country  roads.*^ 
It  has  never,  however,  been  actually  held  that  a  com- 
munity, however  rural,  which  desires  to  supply  itself 
with  the  conveniences  of  city  life,  such  as  sewers, 
water  or  gas,  should  be  deprived  of  the  use  of  its  own 
public  ways,  but  the  use  of  the  highways  in  a  sparsely 
settled  neighborhood  has  been  denied  an  undertaking 
of  no  benefit  to  the  community  through  which  it 
passes  or  to  the  abutters  upon  its  highways,  but  which 
seeks  to  secure  the  transmission  of  matter  from  one 
distant  point  to  another  without  paying  for  the  right 
of  way.  In  most  states  the  rights  of  the  public  in  a 
highway  are  held  to  be  the  same  throughout  the  state 
regardless  of  the  density  of  population.^^ 

10.  Fee  in  the  public. — ^It  is  not  universally  the 
case  that  a  highway  is  only  an  easement,  and  it  not 
infrequently  has  happened  that  a  city  or  town  has 
bought  or  retained  the  outright  ownership  of  land 
used  for  a  street.  Until  comparatively  recent  times 
the  ownership  of  the  fee  of  a  city  street  was  thought 
a  barren  and  useless  title  and  few  owners  knew  or 
cared  whether  their  line  went  to  the  center  of  the 
street  or  not.  When,  however,  steam  railroads  and 
elevated  railways  were  introduced  into  the  public 
streets,  and  abutting  oAvners  were  awarded  compen- 
sation on  the  ground  that  their  land  was  being  used 
in  a  manner  not  justified  by  the  easement  to  which 
it  was  subject,  it  seemed  a  great  hardship  to  deny 

22Kincaia  v.  Indianapolis  Nat.  Gas  Co.,  124  Ind.  577,  24  N.  E.  1066;  Eels 
V.  American  Tel.,  ett.,  Co.,  143  N.  Y.  133,  38  N.  E.  202. 

2?  Lincoln  v.  Conunonwealth,  164  Mass.  1,  41  N.  E.  112;  McDevitt  v. 
People's  Nat.  Gas  Co.,  160  Pa.  St.  367,  28  Atl.  948. 
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compensation  to  other  abutters  who  had  suffered 
equal  damage  but  who  had  no  title  to  the  land  within 
the  limits  of  the  street.  While  logically  it  is  not  easy 
to  see  why  a  city  or  town  that  buys  and  pays  for  a 
strip  of  land  cannot  use  it  for  any  purpose  for  which 
a  private  individual  might  lawfully  use  it,  the  hard- 
ship of  such  a  rule  seemed  so  severe  that  many  courts 
have  held  that  when  a  highway  is  established  in 
which  the  public  owns  the  fee  there  attach  to  the 
abutting  lands  easements  of  access,  light  and  air  from 
the  street  which  are  "taken"  in  the  constitutional 
sense  by  any  use  of  the  street  not  justified  by  the  usual 
highway  easement,  and  consequently  in  jurisdictions 
in  which  this  rule  prevails,  the  relative  rights  of  the 
public  and  of  the  abutting  owner  are  substantially 
the  same,  regardless  of  the  ownership  of  the^fee.^* 

11:  Other  public  easements. — Most  of  the  deci- 
sions relating  to  additional  servitudes  arose  in  con- 
nection with  public  highways,  but  when  land  is  taken 
for  any  other  public  purpose  the  rule  is  the  same, 
and,  if  the  fee  is  retained  by  the  owner,  the  easement 
taken  extends  to  all  uses  directly  or  incidentally 
conducive  to  the  advancement  of  the  purpose  for 
which  the  land  is  taken  and  to  no  other.^^  When  a 
railroad  company  has  acquired  the  easement  to  use  a 
strip  of  land  for  railroad  purposes  it  may  change  the 
grade  and  erect  stations,  freight  houses  and  similar 
structures,^®  but  it  cannot  lawfully  erect  buildings 

24  Story  V.  New  York  Elevated  By.  Co.,  90  N.  Y.  122,  Leading  Illustra- 
tive Cases;  De  Geofroy  v.  Merchants'  Bridge  Term.  E.  E.  Co.,  179  Mo. 
698,  79  S.  W.  386. 

a'Brainard  v.  Clapp,  10  Gush.  6  (Mass.). 

a«Elyton  Land  Co.  v.  South,  etc.,  E.  B.  Co.,  95  Ala.  631,  10  So.  270. 
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for  purposes  not  incidental  to  the  more  convenient 
operation  of  the  railroad.^^  It  may,  for  example, 
maintain  a  restaurant  for  employees  and  passengers, 
but  not  a  hotel  for  the  use  of  the  general  public.  For 
parks,  schoolhouses  and  public  buildings  generally, 
if  the  fee  is  not  actually  taken,  an  exclusive  right 
which  is  the  practical  equivalent  of  the  fee  passes  to 
the  town  and  deprives  the  owner  of  all  beneficial 
enjoyment  while  the  public  use  continues.^*  Thus, 
he  retains  only  a  possibility  of  reverter  in  case  the 
land  is  no  longer  used  for  the  purpose  for  which 
it  was  taken, 

12.  Injury  to  outside  land. — If  the  owners  of 
adjacent  land  are  entitled  to  receive  compensation 
for  the  injury  that  will  result  from  the  construction 
and  operation  of  a  public  improvement  when  it  is 
first  laid  out,  the  public  agency  in  charge  of  the  work 
acquires  the  right  to  infiict  upon  such  adjacent  land, 
then  or  at  any  future  time,  the  injuries  that  result 
naturally  from  the  construction  and  operation  of  the 
work  in  a  reasonable  manner  without  making  any 
further  compensation  when  such  injuries  are  actually 
infiicted.^^ 

13.  Discontinuance. — The  discontinuance  of  a 
public  work  does  not  of  itself  entitle  the  owner  of 
adjoining  land  to  compensation.^"  When,  however, 
the  only  highway  or  other  means  giving  access  and 
outlet  to  a  certain  parcel  of  land  is  not  only  discon- 

27  Lance 's  Appeal,  55  Pa.  St.  16. 

28  In  re  Harlem  Eiver  Bridge,  174  N.  T.  26,  66  N.  E.  584. 

29  Flagg  V.  Worcester,  13  Gray  601  (Mass.). 

so  Smith  T.  Boston,  7  Gush.  254  (Mass.) ;  Kings  County  Fire  Ins.  Co.  v. 
Stevens,  101  N.  Y.  417,  5  N.  E.  353. 
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tinued,  but  is  at  the  same  time  physically  obstructed 
by  some  other  public  work,  the  owner  is  in  substance 
not  only  deprived  of  all  beneficial  use  of  his  land, 
but  the  resulting  injury  is  so  severe  as  to  amount 
to  a  taking/^ 

14.  Waters  and  water  rights. — The  questions 
arising  from  the  taking  of  waters  and  from  injury 
to  water  rights  depend  largely  upon  the  substantive 
law  defining  the  relative  rights  of  the  public  and  of 
the  individuals  owning  land  adjoining  the  body  of 
water  affected.  "Water  courses  and  bodies  of  water 
are  either  public  or  private.  All  water  courses  are 
public  as  far  as  the  ebb  and  flow  of  the  tide  are  felt 
and  in  many  states  the  title  to  the  bed  of  large  fresh 
water  streams  and  ponds  is  also  in  the  public.  The 
legislature  may  authorize  the  use  of  public  waters 
for  any  public  purpose  without  compensating  indi- 
viduals thereby  injured  in  their  property*^  except 
that  it  is  generally  held  that  a  riparian  owner  has  a 
right  of  access  from  his  bank  to  the  channel  of  the 
stream,  which  cannot  be  cut  off  by  the  construction 
of  a  railroad  or  other  public  work  in'front  of  his  land 
without  compensation.^*  The  owner's  rights,  how- 
ever, are  subordinate  to  navigation  and  to  the  right 
of  the  public  authorities,  state  and  federal,  to  con- 
struct works  in  aid  of  navigation,  even  if  they  wholly 
cut  off  the  access  to  riparian  land.**  In  most  states 
a  riparian  owner  has  the  right  to  erect  wharves  in 

31  Brakkeu  v.  Minneapolis,  etc.,  Ey.  Co.,  29  Minn.  41,  11  N.  W.  124. 

32  Watuppa  Eeservoir  Co.  v.  Fall  Eiver,  147  Mass.  548,  18  N.  E.  465. 

33  Eumsey  v.  New  York,  etc.,  E.  E.  Co.,  136  N.  Y.  543,  32  N.  E.  979. 

34  Gibson  v.  United  States,  166  U.  S.  269;  Sage  v.  New  York,  154  N.  Y. 
61,  47  N.  E.  1096. 

353 


16  CONSTITUTIONAL  LAW 

front  of  Ms  land,  and  the  wharf  and  the  land  covered 
by  it  become  his  absolute  property.^®  The  legislature 
may  authorize  the  waters  of  a  public  water  course  to 
be  diverted,  or  polluted  with  sewage,  without  com- 
pensation to  the  riparian  owners.*® 

In  a  private  water  course  the  only  absolute  public 
right  is  that  of  navigation,  if  the  stream  is  navigable. 
The  diversion  of  the  water  constitutes  a  taking,*'^  and 
a  pollution  with  sewage  so  serious  as  to  constitute  a 
nuisance  it  has  been  held  cannot  be  authorized  with- 
out compensation  to  the  riparian  owners.*® 

35  Illinois  Central  E.  E.  Co.  v.  Illinois,  146  TJ;  S.  387. 

seWatuppa  Eeservoir  Co.  v.  Fall  Eiver,  147  Mass.  548,  18  N.  E.  465; 
Sayre  v.  Newark,  60  N.  J.  Law  361,  45  Atl.  985. 

37  Gardner  v.  Newburgh,  2  Johns.  Oh.  162  (N.  Y.),  Leading  Illusteativb 
Cases;  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781. 

ss  Piatt  Bros.  &  Co.  v.  Waterbury,  72  Conn.  351,  45  Atl.  154;  Grey  v. 
Paterson,  58  N.  J.  Eq.  1,  42  Atl.  749;  but  see  Valparaiso  v.  Hagen,  153 
Ind.  337,  54  N.  E.  1062. 
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CHAPTER  III. 

WHAT  CONSTITUTES  PROPERTY. 

15.  Every  interest  is  protected. — When  ther^  is 
a  taking  by  eminent  domain  every  person  holding 
any  estate  or  interest  in  the  subject-matter  of  the 
taking  is  entitled  to  compensation.  The  word  "prop- 
erty" in  the  Constitutions  of  the  United  States  and 
of  the  various  states  is  construed  as  to  include  every 
valuable  interest  that  can  be  enjoyed  as  property  and 
is  recognized  as  such.^*"  When  the  land  taken  is  occu- 
pied by  tenants,  both  the  landlord  and  the  tenants 
are  entitled  to  compensation  for  the  injury  to  their 
respective  interests,  although  the  aggregate  compen- 
sation should  not  exceed  the  fair  value  of  the  prop- 
erty. The  nature  of  the  different  estates  in  a  partic- 
ular parcel  of  land  and  contracts  between  the  owners 
of  the  various  interests  therein  cannot  affect  the 
public  right  to  take  the  land  by  eminent  domain,  or 
enlarge  the  duty  to  make  compensation  beyond  the 
value  of  the  land  itself.*"  Persons  holding  land  by 
adverse  possession  under  claim  of  right  are  entitled 
to  compensation  for  the  injury  to  their  interests  when 
the  land  is  taken  by  eminent  domain.  The  owners  of 
easements  or  rights  in  the  nature  of  easements  in  the 
land  taken  are  also  entitled  to  share  in  the  compen- 
sation. 

38  Stubbings  v.  Evanston,  136  HI.  37,  26  N.  B.  577;  Old  Colony,  etc,  E.  Co. 
V.  Plymouth,  14  Gray  155  (Mass.). 

o'Bnrt  V.  Merchants'  Ins.  Co.,  115  Mass.  1. 
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In  those  jurisdictions  in  whieli  a  mortgage  is  held 
to  constitute  merely  a  lien,  the  mortgagee  is  not 
constitutionally  entitled  to  compensation  when  the 
mortgaged  land  is  taken  for  public  use,  but  merely 
has  the  right  to  follow  the  award  in  equity,  and  the 
same  is  true  of  liens  generally ;  but  in  those  states  in 
which  a  mortgage  is  held  to  pass  the  title  to  the  land, 
the  mortgagee  is  entitled  under  the  constitution  to 
receive  compensation  to  the  extent  of  his  interest. 
The  matter  is  now  generally  governed  by  statute  so 
as  to  fully  protect  the  rights  of  both  mortgagor  and 
mortgagee.  The  wife's  right  of  dower  is  property 
after  the  husband's  death,  even  before  assignment, 
but  the  inchoate  right  of  dower  before  the  husband's 
delath  is  not  property  in  the  constitutional  sense. 

16.  Fixtures. — ^Personal  property  may  of  course 
be  taken  by  eminent  domain,  but  a  taking  of  real 
estate  does  not  include  the  personal  property  lying 
on  the  parcel  taken.  It  does,  however,  include  build- 
ings affixed  to  the  land  and  other  fixtures,  even  though 
as  between  landlord  and  tenant  they  constitute  per- 
sonal property.*^ 

17.  Owner  at  time  of  taking  considered. — ^It  is 
the  owner  at  the  time  of  the  taking  who  is  entitled  to 
compensation,  and  if  a  parcel  of  land  is  sold  after  a 
portion  of  it  has  been  taken  or  after  the  land  has 
been  injuriously  affected  by  the  construction  of  some 
authorized  public  work,  the  right  to  compensation 
does  not  run  with  the  land  but  remains  a  personal 
claim  in  the  hands  of  the  vendor.  A  person  who  has 
a  valid  agreement  for  the  purchase  of  land  which 

*i  In  re  Water  Front,  192  N.  Y.  295,  84  N.  B.  1105. 
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could  be  enforced  by  a  court  has,  it  would  seem,  an 
equitable  interest  in  the  land  which  should  be  treated 
as  property  if  the  land  is  taken  for  public  use  before 
the  time  set  for  conveyance.  If  an  owner  dies  after 
the  date  of  the  taking  the  right  to  compensation 
passes  to  his  executors  or  administrators  and  will  not 
be  included  in  a  devise  of  the  real  estate  taken.  If 
the  taking  was  not  completed  until  after  his  death, 
his  heirs,  or,  if  he  left  a  will,  the  devisees  of  the  land 
taken,  are  entitled  to  the  compensation.*^ 

18.  Franchises. — A  franchise  which  carries  obli- 
gations as  well  as  privileges  constitutes  a  contract, 
when  accepted,  which  is  protected  by  the  constitution, 
and  unless  in  |;erms  revocable  it  can  be  taken,  abro- 
gated or  infringed  only  by  the  exercise  of  the  power 
of  eminent  domain  and  upon  payment  of  compen- 
sation.** A  franchise,  however,  that  is  not  in  terms 
exclusive  may  be  constitutionally  impaired  in  value 
without  compensation  by  the  subsequent  grant  of  a 
similar  franchise  to  other  parties.** 

19.  Property  of  a  city  or  town. — The  property 
of  a  city  or  town  which  it  holds  merely  as  an  agency 
of  the  state  for  the  benefit  of  the  public  at  large,  such 
as  its  streets,  parks  and  police  stations,  is  not  pro- 
tected by  the  constitution,  and  the  legislature  may 
authorize  such  property  to  be  taken  for  the  public 
use  without  compensation  ;*^  but  the  property  which 
a  city  or  town  holds  for  the  "benefit  of  its  own  inhabi- 
tants or  as  a  partly  commercial  enterprise,  such  as 

<2  Nichols,  Power  of  Eminent  Domain,  chap.  35. 

<8  Dartmouth  College  v.  Woodward,  4  Wheat.  518  (TJ.  S.). 

**  Charles  Eiver  Bridge  v.  Warren  Bridge,  11  Pet.  420  (TJ.  S.). 

*o  Higginson  v.  Treasurer,  etc.,  of  Boston,  212  Mass.  583,  99  N.  E.  523. 
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waterworks,  lighting  plaints,  markets,  cemeteries 
and  libraries,  camiot  be  taken  from  it  without 
compensation.*® 

20.  Public  service  corporations. — ^A  public  serv- 
ice .corporation  which  has  acquired  private  land  by 
eminent  domain  or  otherwise  and  devoted  it  to  the 
public  use  is  within  the  protection  of  the  Constitu- 
tion, although  if  such  a  corporation  holds  only  an 
easement  the  imposition  of  another  public  easement 
on  the  same  land  does  not  entitle  it  to  compensation 
unless  actual  damage  is  inflicted.*''  A  public  service 
corporation  authorized  to  maintain  rails,  pipes  or 
wires  in  a  public  highway  gains  no  easement  in  the 
soil,  but  merely  a  revocable  license,  and  may  be 
required  to  yield  its  privileges  without  compensa- 
tion whenever  they  conflict  with  other  public  needs.** 

"  state  V.  Fox,  158  Ind.  126,  63  N.  E.  19. 

47  Chicago,  etc.,  E.  E.  Co.  v.  Chicago,  166  U.  S.  226. 

48  Chicago  V.  Eothschild,  212  ni.  590,  72  N.  E.  698. 
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CHAPTER  IV. 
THE  PUBLIC  USE. 

21.    Property  cannot  be  taken  for  private  use. — 

It  is  well  settled  that  property  cannot  be  taken  by 
eminent  domain  except  for  the  public  use.  Although 
a  taking  for  a  use  not  public  is  not  in  terms  pro- 
hibited in  the  constitution  of  any  state,  the  provision 
that  property  shall  not  be  taken  for  the  public  use 
without  compensation  has  been  held  to  prohibit  by 
implication  a  taking  of  property  for  a  use  not  public 
even  upon  payment  of  full  compensation.  A  taking 
of  property  by  authority  of  a  state  for  a  use  not 
public  is  also  a  taking  without  due  process  of  law 
and  a  violation  of  the  Fourteenth  Amendment  of  the 
Federal  Constitution.^"  The  constitutions  of  some  of 
the  states  in  terms  authorize  the  taking  of  land  for 
certain  purposes  not  generally  considered  public,  and 
the  courts  of  other  states  have  upheld  takings  even 
in  the  absence  of  specific  constituti.onal  authority  for 
purposes  which  in  the  absence  of  peculiar  local  con- 
ditions would  not  be  thought  proper  objects  of  emi- 
nent domain.  A  person  whose  land  is  taken  for  such 
purposes  may  appeal  to  the  federal  courts,  and  if  he 
satisfies  them  that  his  land  has  been  turned  over  to 
another  without  his  consent  for  private  use  he  will  be 
given  relief,  even  if  the  taking  is  authorized  by  the 
constitution  of  the  state,  for  of  course  the  Federal 

40  Fallbrook  Irrigation  District  v.  Bradley,  164  TJ.  S.  112. 
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Constitution  is  the  supreme  law  of  the  land;  but  the 
United  States  Supreme  Court  has  frequently  asserted 
that  what  constitutes  a  public  use  depends  so  much 
on  local  conditions  that  it  will  not  overturn  a  taking 
made  under  authority  of  a  law  sanctioned  by  the  con- 
stituted authorities  of  a  state,  with  their  intimate 
familiarity  with  the  necessities  of  their  own  people, 
except  in  a  case  which  admits  of  no  other  conclusion 
than  that  no  public  use  was  intended  to  be  subserved.®" 

22.  Public  use  defined. — ^Public  use  is  not  easy 
of  definition.  "Use"  has  two  meanings,  "employ- 
ment" and  "advantage,"  but  neither  of  these  words 
expresses  the  meaning  of  "use"  as  interpreted  by 
the  courts  in  construing  the  clause  of  the  constitution 
now  under  consideration.  Eminent  domain  is  not 
limited  to  such  undertakings  as  are  actually  employed 
and  used  by  the  public;  but  on  the  other  hand,  it 
cannot  be  invoked  on  behalf  of  every  undertaking 
that  can  fairly  be  said  to  be  of  advantage  to  the  public. 
Historical  considerations  affect  the  question,  and  in 
deciding  in  a  given  case  whether  the  object  falls  on 
one  side  or  the  other  of  the  line  the  courts  must  be 
governed  to  somTe  extent  by  the  usage  of  the  past. 
Whatever  is  sanctioned  by  time  and  the  acquiescence 
of  the  people,  especially  if  it  was  known  and  accepted 
when  the  constitution  was  adopted,  may  well  be  held 
to  belong  to  the  public  use. 

The  tendencies  which  have  shaped  public  opinion 
and  the  development  of  the  law  upon  this  subject  are 
somewhat  as  foUows.     First,  the  uses  which  seem 

00  Clark  v.  Nash,  198  TJ.  S.  361 ;  Strickley  v.  Highland  Boy  Gold  Mining 
Co.,  200  U.  S.  527. 
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least  public  but  which  are  considered  proper  subjects 
for  eminent  domain  were  exercised  upon  wild  land  in 
which  the  feeling  of  exclusive  proprietorship  was  not 
highly  developed.  Second,  courts  have  been  more 
ready  to  sustain  as  public  a  particular  undertaking 
when  it  was  of  such  a  character  that  it  would  be  diffi- 
cult or  impossible  to  carry  it  out  without  the  exercise 
of  eminent  domain.  Third,  public  convenience  and 
material  needs  have  been  looked  upon  more  favorably 
than  mere  amusement  or  aesthetic  enjoyment. 
Fourth,  the  courts  are  less  strict  when  the  taking  is 
to  be  made  by  the  state  or  by  a  city  or  town  than  when 
it  is  to  be  made  by  a  private  corporation.  Fifth,  the 
question  as  it  presents  itself  to  the  courts  is  not 
whether  the  purpose  for  which  the  property  is  taken 
is  a  public  one  but  whether  the  legislature  might  rea- 
sonably consider  it  a  public  one,  and  every  presump- 
tion is  in  favor  of  a  taking  authorized  by  the 
legislature  of  the  state. 

23.  Use  of  the  government. — The  United  States, 
a  state  or  a  municipal  corporation  may  unquestion- 
ably be  authorized  to  take  land  on  which  to  carry  on 
its  proper  public  functions.  Land  may  be  taken  for 
all  sorts  of  public  buildings,  such  as  a  courthouse, 
capitol,  city  hall,  schoolhouse,  customs  house  or  pub- 
lic library  and  for  navy  yards,  forts,  armories, 
arsenals  and  military  camps.®^  It  is  immaterial  that 
the  site  required  is  small  and  a  particular  situation 
is  not  important,  so  that  the  land  could  readily  be 
acquired  by  purchase.  If  the  use  is  public,  eminent 
domain  may  be  employed. 

51  Kohl  V.  tJnitecl  States,  91  TJ.  S.  367,  Leading  Illustrative  Cases. 
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24.  Public  service. — ^Besides  the  uses  already 
mentioned  which  affect  the  public  as  members  of  an 
organized  government  but  which  as  individuals  they 
may  not  be  permitted  to  enjoy,  there  is  the  vast  class 
of  takings  made  for  the  purpose  of  furnishing  each 
member  of  the  public  who  may  require  them  the 
necessities,  conveniences  and  pleasures  of  life.  The 
power  of  eminent  domain  may  for  such  purposes  be 
delegated  to  cities  and  towns,  or  to  private  corpora- 
tions, and  the  use  by  the  public  may  be  with  or  with- 
out'a  charge;  but  it  is  almost  always  held  necessary 
that  the  public  have  the  right  to  make  use  of  the 
commodity  or  the  convenience  furnished,  and  that  it 
be  of  a  nature  requiring  the  exercise  of  the  power  of 
eminent  domain  to  adequately  meet  the  public  needs. 

Highways  upon  which  every  member  of  the  public 
has  the  right  to  travel  may  be  laid  out  by  the  exercise 
of  eminent  domain.  The  reason  for  which  people 
m,ay  wish  to  travel,  the  amount  of  probable  use  and 
the  motive  of  the  authorities  in  laying  out  the  way 
are  not  questions  for  the  courts,  and  the  taking  of 
land  for  a  highway  for  pleasure  travel  only,  for  a 
road  that  leads  to  the  house  of  but  one  individual,  or 
for  a  street  whose  principal  object  is  the  development 
of  vacant  territory  violates  no  constitutional  rights.^^ 
Private  roads^  constructed  at  the  expense  of  indi- 
vidual landowners,  may  be  laid  out  by  eminent 
domain  if  open  to  the  public ;  otherwise  not."*  Turn- 
pikes and  toll-roads  open  to  the  public  use  on-pay- 

52  Higginson  v.  Nahant,  11  Allen  530  (Mass.) ;  Summerfield  v.  Chicago, 
197  111.  270,  64  N.  E.  490. 
°3  Sadler  v.  Langham,  34  Ala.  311 ;  Sherman  v.  Buick,  32  Cal.  241. 
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ment  of  a  fee  constitute  a  form  of  public  way  and 
may  be  laid  out  by  eminent  domain. 
,  I  Steam  railroads  acting  as  common  carriers  of  pas- 
sengers or  freigM  are  clearly  a  public  use — ^but  there 
have  been  some  difficulties  regarding  private  rail- 
roads and  spur  tracks  connecting  private  factories 
or  mines  and  business  establishments  with  railroads. 
The  tendency  is  to  treat  such  tracks  as  appurtenances 
of  the  railroads,  especially  when  the  statutes  provide 
that  the  public  may  use  them,  and  although  this 
privilege  is  seldom  availed  of,  it  has  generally  been 
held  sufficient  to  justify  the  exercise  of  eminent 
domain.  Spur  tracks  which  the  public  has  no  legal 
right  to  use  have  been  held  a  public  use  in  some  juris- 
dictions, but  the  contrary  rule  is  not  without  support 
and  is,  logically  at  least,  the  sounder.^*  Railroad 
companies  may  be  authorized  to  take  by  eminent 
domain,  in  addition  to  their  right  of  way  and  land 
outside  their  right  of  way  for  purposes  incidental  to 
the  construction  of  a  safe  roadbed,  land  for  stations 
and  for  freight  yards  and  for  other  purposes  con- 
nected with  the  complete  enjoyment' by  the  public  of 
the  facilities  of  travel  and  transportation ;  but  it  has 
been  held  that  land  cannot  be  condemned  SQlely  for 
the  convenience  of  the  railroad  company  for  such 
purposes  as  car  factories,  and  in  the  case  of  aui  elec- 
tric railroad,  for  a  power  house  at  a  point  several 
miles  distant  from  the  tracks.^® 
The  power  of  eminent  domain  may  be  employed 

64  Sholl  V.  German  Coal  Co.,  118  111.  427,  10  N.  B.  199 ;  In  re  Split  Eock 
Cable  Eoad  Co.,  128  N.  Y.  408,  28  N.  E.  506;  Maginnis  v.  Knickerbocker 
Ice  Co.,  112  Wis.  385,  88  N.  W.  300. 

«5  In  re  Ehode  Island  Suburban  Ey.  Co.,  22  E.  I.  455,  48  Atl.  590. 
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for  the  improvement  of  rivers  and  harbors,  or  for 
the  creation  of  a  wholly  artificial  system  of  navigation 
by  means  of  canals,  or  to  acquire  landing  places  for 
public  ferries.  It  may  be  employed  for  the  taking 
of  streams  and  ponds  and  for  the  laying  of  pipes  to 
furnish  the  public  with  water  for  such  needs  as  are 
fairly  incidental  to  living  in  cities  and  large  towns. 

25.  Distribution  of  commodities. — ^In  general, 
eminent  domain  may  be  employed  to  aid  in  the  dis- 
tribution of  any  conmiodity  which  the  public  requires 
but  which  cannot  be  conveniently  and  economically 
supplied  without  the  exercise  of  eminent  domain  or 
the  use  of  the  public  streets,  such  as  gas  or  electric 
light.  Constitutionar  questions  are  bound  to  arise 
-when  it  is  desired  to  distribute,  to  all  who  choose  to 
apply  for  it,  some  commodity,  necessary  or  conven- 
ient to  fhe  public,  but  which  does  not  require  pipes  or 
wires  for  distribution.  It  has  been  held  that  private 
property  may  be  condemned  by  a  city  or  town  for 
public  markets  in  which  stalls  are  leased  by  the 
municipality  to  individual  dealers,  but  ordinary  deal- 
ings in  provisions  and  fuel  have  not  hitherto  been 
thought  matters  proper  to  be  taken  out  of  the  hands 
of  private  venders.  If,  however,  by  reason  of  impend- 
ing famine  or  of  changed  or  unusual  economic 
conditions,  numerous  deaths  from  cold  or  starvation 
could  be  avoided  in  no  other  way,  it  would  seem  within 
the  constitutional  power  of  the  state  to  step  in  and 
seize  the  supply  of  fuel  or  food  from  the  owners  who 
were  unable  or  unwilling  to  dispose  of  it  to  the  public, 
and  thus  4vert  the  impending  calamity.  If  eminent 
domain  can  be  employed  for  obtaining  a  supply  of 
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water  and  ligM,  it  may  be  used  when  necessary  for 
food  and  heat.®"  But,  as  far  as  decided  cases  go,  and 
excepting  markets  which  have  the  sanction  of  ancient 
usage  in  occupying  public  squares,  from  the  point  of 
view  of  the  consumer  no  enterprise  is  public  unless 
a  commodity,  useful  to  him  as  one  of  the  public  and 
which  he  has  the  right  to  receive  without  discrimina- 
tion and  at  a  reasonable  rate,  is  delivered  to  him  by 
means  of  pipes  and  wires  which  cannot  be  laid  with-' 
out  the  exercise  of  eminent  domain  or  the  use  of  the 
public  streets.  Beyond  that  the  courts  have  ht)t  gone, 
and  the  legislatures  have  not  yet  attempted  to  go. 

26.  Public  pleasure. — Slightly  different  ques- 
tions arise  in  deciding  whether  a  use  is  public  which 
satisfies  no  material  needs  but  gratifies  the  artistic 
sense  of  the  public  or  supplies  means  for  public 
pleasure  and  recreation.  It  was  formerly  felt  that 
no  person  should  be  required  to  part  with  his  prop- 
erty for  purposes  of  public  pleasure  or  aesthetic 
satisfaction  alone,  but  this  doctrine  has  been  grad- 
ually swept  away,  so  that  while  courts  are  perhaps 
less  liberal  in  sustaining  a  use  as  public  which  does 
not  affect  the  public  in  a  material  way,  it  is  univer- 
sally recognized  that  the  gratification  of  the  senses 
may  constitute  a  public  use.  Parks  have  been  grad- 
ually developed  far  beyond  the  original  notion  of 
breathing  spaces  in  the  congested  parts  of  populous 
cities  which  were  justified  by  considerations  affecting 
the  health  and  comfort  of  a  dense  population,  and  it 
is  settled  that  such  devMopment  is  legitimate.  Park- 
ways for  pleasure  travel  may  be  laid  out  and  large 

»"  Opinion  of  the  Justices,  182  Mass.  604,  66  N.  E.  25. 
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parks  outside  the  city  limits,  and  vast  tracts  of  unin- 
habited  woodland,  or  spots  made  beautiful  by  nature 
may  be  taken  for  the  public  use,  and  the  whole  site 
of  a  famous  battle  may  be  reserved,  although  pleas- 
ure, sentiment  and  the  love  of  the  beautiful  are  the 
only  purposes  subserved.^''  When  an  attractive  park, 
square  or  boulevard  has  been  established,  an  easement 
may  be  constitutionally  imposed  by  the  exercise  of 
eminent  domain  upon  neighboring  land  preventing 
any  use  which  will  disfigure  the  surroundings  and 
thus  neutralize  the  benefit  derived  from  the  public 
expenditure.®® 

27.  Assistance  of  private  enterprise  improper. — 
It  may  be  laid  down  as  a  fundamental  rule  that  it  is 
not  one  of  the  proper  functions  of  a  constitutional 
government  to  directly  assist  private  enterprise. 
Under  ordinary  conditions  the  power  of  eminent 
domain  cannot  be  constitutionally  employed  to  enable 
private  individuals  to  carry  on  their  business  or  to 
cultivate  their  land  to  better  advantage,  even  if  the 
prosperity  of  the  community  will  be  enhanced  by 
their  success.  The  establishment  of  a  large  factory 
furnishing  employment  to  hundreds  of  hands  might 
be  of  the  greatest  material  benefit  to  a  community, 
but  it  is  well  understood  that  even  if  the  only  avail- 
able site  is  owned  by  one  who  capriciously  refuses  to 
part  with  it  at  any  price,  the  power  of  eminent 
domain  cannot  be  invoked  to  overcome  his  objections. 
The  building  of  a  new  department  store  is  often  made 


B7  Shoemaker  v.  United  States,  147  V.  S.  282;  Adirondack  By.  Co.  y.  New 
York,  176  IT.  S.  335. 
08  Attorney-General  v.  Williams,  174  Mass.  476,  55  N.  E.  77. 
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difficult  by  the  necessity  of  buying  up  outstanding 
leases  in  a  great  number  of  old  rookeries  occupying 
the  projected  site,  and  although  public  sentiment  may 
look  upon  the  new  construction  with  great  favor  the 
right  of  the  holders  of.  the  only  unpurchased  lease 
to  extort  an  unconscionable  price  from  the  pro- 
moters of  the  project  is  a  right  protected  by  the 
constitution.^® 

28.  Dominating  industries. — Manufactures  and 
commerce  can  be  and  ordinarily  are  carried  on  with- 
out the  aid  of  eminent  domain,  but  in  certain  sections 
of  the  United  States  the  prosperity  or  even  the  very 
existence  of  the  community  depends  upon  the  success 
of  a  particular  industry  which  could  not  be  carried 
on  at  all  if  the  absolute  rights  of  private  property 
recognized  elsewhere  could  be  asserted.  It  is  familiar 
law  that  as  soon  as  this  country  was  settled  the  public 
right  of  navigation  on  navigable  watercourses  above 
the  ebb  and  flow  of  the  tide  was  recognized,  and  that 
as  soon  as  the  West  was  occupied  the  common  law  doc- 
trine of  riparian  rights  in  the  use  of  the  water  of  a 
running  stream  was  discarded  as  inappropriate  to 
the  local  conditions.  In  a  like  manner  it  was  found 
that  unless  ditches  and  drains  and  private  joads  could 
be  constructed  across  private  property  in  certain 
parts  of  the  country,  the  land  was  useless  for  agri- 
cultural purposes;  and  other  sections  depending 
wholly  upon  mining  or  lumbering  could  not  be 
developed  without  similar  subordination  of  private 
rights.    In  such  states  either  by  the  decisions  of  th,e 

69  Brown  v.  Gerald,  100  Me.  351,  61  Atl.  785;  Townsend- v.  Epstein,  93 
Md.  537,  49  Atl.  629. 
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courts  or  by  constitutional  amendment  the  taking  of 
property  to  aid  in  such  enterprises  was  held  to  con- 
stitute a  public  use,  and  the  Supreme  Court  of  the 
United  States  has  held  that  under  such  cqnditions 
there  is  nothing  in  the  Fourteenth  Amendment  which 
requires  it  to  interfere.*" 

29.  The  mill  acts. — Another  exception  to  the  rule 
that  private  enterprise  cannot  be  aided  by  eminent 
domain  is  found  in  the  fact  that  almost  everywhere 
throughout  the  United  States  a  person  owning  land 
upon  both  sides  of  a  running  stream  is  authorized  by 
statute  to  construct  a  dam  across  the  stream  for  mill 
purposes  though  the  lands  of  owners  further  up  the 
stream  are  thereby  permanently  submerged,  pro- 
vided he  compensates  them  for  their  injuries.  When 
this  country  was  first  settled  grist  mills  and  saw  mills 
were  almost,  if  not  quite,  an  absolute  necessity  to  the 
community,  and  the  miller  was  bound  by  law  or  cus- 
tom to  serve  all  who  applied.  In  the  absence  of  any 
constitutional  restrictions  the  mill  acts  were  gen- 
erally accepted  without  discussion  as  necessary  and 
wholesome  legislation,  and  when  the  constitutions 
were  adopted  in  the  original  states  it  was  not  sup- 
posed that-  it  was  intended  that  such  laws  should  be 
invalidated.  It  was  not  until  later  that  mills  for 
mechanical  purposes  became  common,  but  they  were 
not  excluded  from  the  benefits  of  the  mill  acts,  and 
when  the  constitutionality  of  the  statutes  was  chal- 
lenged in  some  notable  cases  in  which  it  was  sought  to 
create   power  ample   for   a  whole   manufacturing 

80  Clark  v.  Nash,  198  U.  S.  361;  StrieMey  v.  Highland  Boy  Gold  Mining 
Co.,  200  U.  S.  527. 
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community,  it  was  held  that  the  public  benefit  to  be 
derived  from  the  establishment  of  the  manufactories 
was  sufficient  to  constitute  a  public  use.*^  The  newer 
states,  adopting  the  same  constitutional  provisions, 
interpreted  them  in  the  same  way,  and  mills  for  all 
purposes  and  of  aU  sizes  have  been  allowed  to  flood 
the  lands  situated  above  them. 

Several  courts  have  followed  the  earlier  decisions 
with  reluctance  and  a  few  have  held  that  under  pres- 
ent economic  conditions  the  mill  acts  are  u^iconsti- 
tutional.*^  The  reasoning  by  which  the  mill  acts  were 
supported  proves  too  much,  and  as  it  is  not  carried  to 
its  logical  conclusion  and  manufactories  in  general 
are  not  held  to  be  a  public  use,  the  mill  acts  raise  an 
unjust  discrimination  between  water  power  and 
power  created  in  other, ways,  defensible  only  upon 
historical  grounds. 

In  Massachusetts  and  some  other  states  it  is  held 
that  there  is  no  taking  of  property  by  eminent  domain 
under  the  mill  acts.*^  Under  a  branch  of  the  police 
power  of  the  state  when  property  iu  which  several 
persons  have  a  common  interest  cannot  be  fully  and 
beneficially  enjoyed  in  its  existing  condition  and  the 
parties  interested  cannot  agree  upon  a  scheme  for  the 
more  advantageous  use  of  the  property,  the  law  often 
provides  a  way  by  which  they  may  compel  one 
another  to  adopt  measures  necessary  to  secure  its 

01  Boston  &  Eoxbury  Mill  Corpn.  v.  Newman,  12  Pick.  467  (Mass.); 
Scudder  v.  Trenton  Del.  Falls  Co.,  1  N.  J.  Eq.  694. 

82Gaylord  v.  Sanitary  District,  204  HI.  576,  68  N.  E.  522;  Avery  v.  Ver- 
mont Electric  Co.,  75  Vt.  235,  54  Atl.  179. 

83  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9;  Lowell  v.  Boston,  111  Mass. 
454. 
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beneficial  enjoyment,  making  just  compensation  to 
any  of  the  proprietors  whose  control  of  the  property 
or  interest  therein  has  been  disadvantageously  af- 
fected by  the  new  arrangement.  The  exercise  of  this 
power  is  in  most  instances  upon  property  held  in 
common,  as  in  the  statutes  providing  for  the  repair 
of  houses,  mills  and  wharves,  the  employment  of 
ships,  the  partition  of  lan^d,  the  construction  and 
maintenance  of  party  walls  and  the  government  of 
the  proprietors  of  private  ways  and  bridges  and 
common  fields,  but  the  principle  is  the  same  if 
applied  to  a  tract  of  land  affected  by  common  neces- 
sities and  interests  although  divided  into  parcels  held 
by  individual  owners  in  severalty.  A  running  stream 
and  the  adjacent  lands  are  looked  upon  as  such  a 
tract,  capable  of  a  valuable  use  which  will  go  to  waste 
if  the  different  proprietors  cannot  amicably  agree, 
and  the  mill  acts  are  considered  as  an  exercise  of  the 
power  to  regulate  such  property  rather  than  as  emi- 
nent domain,  and  accordingly  statutes  authorizing 
the  erection  of  dams  are  justified  by  any  purpose 
which  enures  to  the  general  good ;  there  being  no  tak- 
ing of  property  the  question  of  public  use  is  not 
involved  at  all.®* 

30.  Drainage  and  irrigation. — Agriculture  stands 
no  higher  than  manufacture  and,  under  ordinary  con- 
ditions, to  enable  individual  farmers  to  cultivate 
their  land  to  better  advantage  is  not  a  public  use; 
but,  as  already  explained^  in  localities  in  which  the 
cultivation  of  land  by  ordinary  methods  is  impossible, 
the  constitution  does  not  require  the  whole  region  to 

84  Turner  v.  Nye,  154  Mass.  579,  28  N.  E.- 1048. 
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remain  a  desert  and  a  waste  if  it  can  be  saved  by 
authorizing  the  digging  of  ditches  and  drains  across 
the  holdings  of  private  owners  who  refuse  their  con- 
sent. The  principle  is  the  same  whether  the  land  is 
too  wet  or  too  dry,  or  whether  the  reclamation  is  per- 
formed by  the  state,  or  by  quasi  municipal  corpora- 
tions called  drainage  or  irrigation  districts,  or  by  the 
private  owners  themselves."®  Likewise  in  states  in 
which  the  reclamation  of  land  impossible  of  cultiva- 
tion by  ordinary  methods  is  not  essential  to  the  pros- 
perity of  the  community,  the  improvement  of  a 
particular  swamp  or  meadow  owned  by  several 
proprietors  can  be  undertaken  under  that  branch  of 
the  police  power  of  which  the  mill  acts  in  Massa- 
chusetts are  held  to  constitute  an  exercise,®*  and 
swamps  and.  lowlands  that  menace  the  public  health 
can  always  be  drained  or  filled  by  the  exercise  of  the 
power  of  eminent  domain.®^  There  are,  however,  in 
many  states,  in  which  agricultural  conditions  are 
normal,  statutes  authorizing  a  private  owner  of  low 
land  to  construct  a  drain  across  the  property  of  oth- 
ers upon  payment  of  compensation.  Some  such 
statutes  antedate  the  constitutions  of  the  states  and 
their  age  and  the  general  acquiescence  has  in  some 
instances  sustained  them ;  but  they  violate  the  funda- 
mental principles  of  constitutional  law  and  in  most 
jurisdictions  are  held  to  be  unconstitutional. 


«5  Pallbrook  Irrigation  District  v.  Bradley,  164  XJ.  S.  112 ;  Clark  v.  Nash, 
198  U.  S.  361 ;  Mound  City  Land,  etc.,  Co.  v.  Miller,  170  Mo.  240,  70  S.  W. 
721;  Talbot  v.  Hudson,  16  Gray  417  (Mass.). 

««Wurts  V.  Hoagland,  114  U.  S.  606;  Coster  v.  Tide  Water  Co.,  18  N.  J. 
Eq.  54. 

67  Sweet  V.  Bechel,  159  U.  S.  380;  Dingley  v.  Boston,  100  M'ass.  544. 
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31.  Excess  takings. — ^Very  important  questions 
in  regard  to  what  are  called  "excess  takings"  will 
require  careful  consideration.  It  is  settled  that  when 
a  taking  is  made  for  a  public  use  it  need  not  be 
limited  to  the  present  needs  of  the  public,  but  may 
be  made  with  a  reasonable  regard  for  future  require- 
ments, and  if  the  taking  is  made  in  good  faith  and 
includes  the  fee  of  the  property  there  is  nothing 
improper  in  the  action  of  those  who  have  made  the 
taking  in  deriving  a  private  revenue  by  leasing  the 
surplus  land  or  selling  the  surplus  water  or  other- 
wise making  a  temporary  use  of  the  property  until 
the  public  necessities  require  it.®*  In  some  states 
statutes  provide  that  if,  when  a  taking  is  made  of 
part  of  a  parcel  of  land  for  the  public  use,  a  remnant 
is  left  too  small  or  ill  shaped  to  be  of  any  practical 
value,  the  taking  may  be  extended  to  include  the 
whole  parcel,  and  under  extreme  conditions  such 
statutes  are  probably  constitutional,  as  authorizing  a 
taking  reasonably  incidental  to  the  public  work  for 
which  the  taking  is  made. 

In  many  of  the  older  and  more  densely  populated 
cities  of  the  world  the  commercial  prosperity  of  the 
city  is  retarded  by  the  narrowness  and  crookedness 
of  the  public  ways  in  the  business  section  and  by  the 
minute  subdivision  of  the  adjoining  estates.  When 
it  is  proposed  to  rectify  such  conditions  by  laying  out 
a  broad  straight  thoroughfare  through  the  heart  of 
the  congested  district  or  by  widening  and  straighten- 
ing the  existing  ways,  the  cost  of  such  an  improve- 
ment is  rendered  prohibitive  by  the  enormous  dam- 
ns Kaukauna:  Co.  V.  Green  Bay  Co.,  142' TJ.  S.  254. 
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ages  that  would  have  to  be  paid  the  owners  of  build- 
ings cut  in  halves  and  left  incapable  of  beneficial  use, 
and  a  large  part  of  the  benefit  of  the  improvement 
would  be  lost,  by  the  fact  that  the  lots  abutting  on  the 
new  thoroughfare  would  often.be  left  of  such  size  and 
shape  that  buildings  appropriate  to  the  improved 
conditions  could  not  be  erected  thereon.  In  European 
countries,  in  which  the  powers  of  the  government  are 
not  restricted  by  a  written  constitution,  the  difficulty 
is  solved  by  the  taking  of  a  wide  strip  of  land  on  both 
sides  of  the  projected  thoroughfare,  entire  parcels 
being  taken  and  paid  for  and  no  questions  of  dam- 
ages to  remaining  land  being  left  open,  and  after  the 
new  street  is  buUt  the  land  is  cut  up  into  lots  of 
appropriate  size  and  shape  and  sold  to  private  pur- 
chasers, the  profit  from  the  transaction  often  going 
far  toward  paying  for  the  whole  improvement.  Such 
an  enterprise,  however,  involves  the  taking  of  prop- 
erty for  a  use  not  public,  and  was  impossible  until 
recently  anywhere  within  the  United  States  on 
account  of  the  provisions  of  the  state  constitutions.®® 
In  some  of  the  states,  however,  the  constitutions  have 
been  recently  amended  to  permit  of  just  such  under- 
takings, but  until  the  Supreme  Court  of  the  United 
States  has  passed  on  the  question  it  cannot  be  safely 
said  whether  such  takings  would  be  held  to  violate 
the  Fourteenth  Amendment,  or  the  court  would  yield 
to  the  local  interpretation  of  the  public  needs  as  it 
did  in  the  cases  of  mining  and  irrigation  in  the  west- 
em  states. 

89  Opinion  of  the  Justices,  204  Mass.  607,  91  N.  E.  405,  Leading  Illus- 
TRATiYE  Cases. 

373 


CHAPTER  V. 

JUST  COMPENSATION. 

32.  Compensation  must  be  certain. — ^A  statute 
which  authorizes  the  taking  of  land  by  eminent 
domain  and  fails  to  provide  for  compensation  is  un- 
constitutional.'^''  The  compensation  provided  for 
must  be  in  money.  In  many  of  the  states  the  con- 
stitutions provide  in  terms  that  property  cannot  be 
taken  unless  compensation  is  paid  in  advance,  or,  in 
some  instances,  deposited  and,  in  others,  secured. 
In  the  absence  of  such  provision  it  is  settled  that  there 
is  no  absolute  requirement  that  compensation  be  paid 
in  advance,''^  and  in  the  case  of  a  taking  by  a  state  or 
a  municipal  corporation,  a  definite  statutory  obliga- 
tion to  make  compensation  is  suf&cient.'^^  .  When  the 
taking  is  made  by  a  private  corporation  a  mere  right 
of  action  against  the  corporation  by  the  ordinary 
processes  of  law  is  not  enough,  and  some  further* 
security  which  as  a  practical  matter  gives  the  land- 
owner reasonable  protection  is  required.''*  An  owner, 
of  land  taken  for  the  public  use,  who  does  not  receive 
compensation  in  advance  is  constitutionally  entitled 
to  interest  from  the  time  that  he  is  deprived  of  pos- 
session of  the  property,  at  a  rate  which  will  constitute 
a  fair  compensation  for  the  detention  of  the  money.''* 

70  Chicago,  etc.,  E.  E.  Co.  v.  Chicago,  166  U.  S.  226. 
'1  Backus  V.  Fort  St.  Union  Depot  Co.,  169  V.  S.  557. 

72  Sweet   V.   Eechel,   159  IT.   S.   380;    Talbot  v.   Hudson,   16   Grajr  417 
(Mass.). 

73  Cherokee  Nation  v.  Kansas  Ey.  Co.,  135  V.  S.  641. 

74  Parks  V.  Boston,  15  Pick.  198,  208  (Mass.). 
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33.  Injury  to  remaining  lands. — When  part  of  a 
particular  parcel  of  land  is  taken  by  eminent  domain, 
tlie  owner  is  constitutionally  entitled  to  compensation 
for  the  injury  to  the  remainder  of  that  parcel/^  but 
not  for  the  injury  to  his  other  lands.''®  Difficulties 
frequently  arise  in  determining  what  constitutes  a 
separate  or  independent  parcel  of  land.  Ordinarily 
it  is  a  practical  question  of  fact.  The  land  itself 
rather  than  the  map  should  be  looked  at.  When  land 
is  actually  in  use  unity  of  use  is  the  chief  crit;erion, 
and  a  parcel  used  for  a  single  purpose  is  treated. as 
such  although  cut  in  two  by  a  highway  or  railroad. 
When  land  is  not  in  use,  a  physical  division. by 
wrought  roads  makes  the  parcels  so  divided  inde- 
pendent as  a  matter  of  law,  and  when  a  large  tract 
of  unoccupied  land  is  cut  up  into  lots  which  are 
offered  for  separate  sale,  each  lot  may  be  held  to 
constitute  an  independent  parcel. 

34.  Set-off  of  benefits. — ^It  is  the  view  of  the 
Supreme  Court  of  the  United  States  and  of  many  of 
the  state  courts,  that  when  part  of  a  parcel  of  land 
is  taken  by  eminent  domain  and  devoted  to  some  pub- 
lic use  which  enhances  the  value  of  the  neighboring 
land,  special  and  peculiar  benefits,  not  shared  by  the 
community  at  large,  should  be  set  off  from  the  dam- 
ages incurred  by  the  taking.'''^  In  other  words,  the 
parcel  is  looked  at  as  a  whole  and  the  owner  is  paid 
the  difference  between  its  value  as  it  stood  before  the 

76  Bauman  v.  Boss,  167  TJ.  S.  548,  574,  Leading  Illustrative  Cases. 

"  Sharp  V.  United  States,  191  U.  S.  341,  Leading  Illustbative  Cases. 

7'  Bauman  v.  Eoss,  167  U.  S.  548,  Leading  Illusteative  Cases  ;  Meacham 
V.  Pitchburg  E.  E.  Co.,  4  Cush.  291  (Mass.) ;  Schuylkill  Navigation  Co.  v. 
Thoburn,  7  S.  &  B.  411  (Pa.).  ' 
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taking  and  its  value  after  the  taking,  disregarding 
any  rise  in  value  or  general  benefit  common  to  the 
whole  community.  In  a  few  states  even  the  general 
benefits  are  set  ofE  from  the  damages.  In  the 
majority  of  states,  however,  it  is  said  that  the  legis- 
lature may  compensate  disadvantages  with  ad- 
vantages, but  the  value  of  the  property  taken  must 
be  paid  for  in  money,  and,  while  special  (in  some 
states  also  general)  benefits  may  be  set  off  against 
the  damages  to  the  remlaining  land,  they  cannot  be 
set  off  against  the  value  of  the  land  actually  taken; 
and  this  rule  is  confirmed  in  some  of  the  state  con- 
-stitutions.''®  The  distinction  between  gei\eral  and 
special  benefits  is  not  always  easy  to  draw,  but  it  may 
be  said  that,  roughly,  the  general  benefits  are  those 
which  result  from  the  enjoyment  of  the  facilities 
provided  by  the  new  public  work  and  the  increased 
general  prosperity  resulting  from  such  enjoyment, 
and  that  special  benefits  are  ordinarily  merely  inci- 
dental and  may  result  from  physical  changes  in  the 
land,  from  proximity  to  a  desirable  object  or  in 
similar  ways.  They  must  be  special  and  peculiar, 
and  must  differ  in  kind  rather  than  in  degree  from 
the  benefits  which  are  shared  by  the  public  at  large ; 
but  a  benefit  does  not  necessarily  cease  to  be  special 
because  it  is  enjoyed  by  all  the  other  residents  upon 
the  same  street.''® 

78  In  re  Water  Front,  190  N.  Y.  350,  S3  N.  E.  299;  Wagner  v.  Gage 
County,  3  Neb.  237. 
■">  Peoria,  etc..  Traction  Co.  v.  Vance,  225  HI.  270,  80  N.  B.  134. 
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DUE  PROCESS  OF  LAW. 

35.  What  questions  are  judicial.— The  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States,  besides  preventing  a  state  from  authorizing 
the  taking  of  property  for  a  use  not  public  or  without 
just  compensation,  prohibits  the  employment  of  any 
form  of  procedure  not  sanctioned  by  ancient  prac- 
tice, or  which  if  new  will  deprive  the  owner  of  prop- 
erty, taken  by  eminent  domain,  of  a  fair  opportunity 
to  present  his  claims  and  to  protect  his  rights. 

If  a  statute  authorizing  the  taking  of  land  for 
public  use  is  unconstitutional,  the  landowner  does  not 
lose  his  rights  in  the  land  by  any  mere  paper  taking 
under  the  supposed  authority  of  the  statute,  and  if 
physical  entry  on  his  land  is  made,  ;the  statute  is  no 
justification,  and  the  courts  will  restore  his  posses- 
sion and  award  him  damages  as  in  the  case  of  any 
other  unauthorized  trespass.  If  land  is  taken  under 
a  valid  statute,  the  owner's  only. right  is  to  assert 
his  claim  for  damages.  The  question  whether  the 
exigency  is  such  as  to  necessitate  the  taking  of  land 
by  eminent  domain  is  a  political  and  not  a  judicial 
question.*"  The  owner  has  no  constitutional  right 
to  have  the  necessity  or  expediency  of  the  taking  sub- 
mitted to  a  court  or  jury.    The  legislature,  or  the 

80  Shoemaker  v.  United  States,  147  U.  S.  282 ;  In  re  Niagara  Falls,  etc., 
E.  E.  Co.,  108  N.  Y.  375,  15  N.  E.  429. 
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body  to  wMeli  the  power  has  been  delegated  by  the 
le^slature,  may  decide  in  each  instance  whether  a 
particular  public  improvement  shall  be  undertaken, 
what  land  shall  be  taken  for  it,  and  what  estate  or 
interest  in  the  land  so  taken  shall  pass ;  but  property 
cannot  be  arbitrarily  taken  from  one  party  and 
turned  over  to  another  under  pretense  of  eminent 
domain,  and  if  the  court  can  see  that  there  is  not  and 
cannot  be  any  public  necessity  for  a  particular  taking 
it  will  interfere.^^  If  an  easement  is  all  that  can  be 
reasonably  required  for  the  public  use  the  fee  cannot 
be  constitutionally  taken. 

36.  Record  and  hearing. — The  owner  is  entitled 
to  know  definitely  the  extent  of  the  taking.  The 
legislature  may  authorize  a  taking  by  eminent  do- 
main by  an  act  which  purports  to  be  done  under  the 
authority  of  the  statute  and  which  clearly  indicates 
an  intention  to  appropriate  permanently  the  desig- 
nated property  to  a  public  use;  but  there  are  good 
reasons  why  a  taking  should  be  witnessed  by  a  writ- 
ing, and  it  is  only  when  a  statute  plainly  permits  a 
taking  by  an  act  not  appearing  of  record  and  the  act 
is  of  such  a  kind  as  to  show  with  reasonable  definite- 
ness  what  is  taken  that  a  title  can  be  acquired  in 
this  way.^^  i 

The  owner  is  entitled  to  notice  of  the  taking,  so 
that  he  can  assert  his  right  to  compensation;  but  it 
would  be  impracticable  to  require  that  the  validity  of 
a  taking  of  property  for  the  public  use  should  depend 

81  Fairchiia  v.  St.  Paul,  46  Minn.  540,  49  N.  W.  325 ;  Gary  Library  v. 
Bliss,  ,151  Mass.  364,  25  N.  E.  92. 

82  Bryant  v.  Pittsfield,  199  Mass.  530,  85  N.  E.  739. 
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upon  the  service  of  personal  notice  upon  all  such  per- 
sons, resident  and  non-resident,  as  might  have  some 
property  right  in  the  various  parcels  of  land  taken. 
Personal  notice  is  not  absolutely  necessary  upon  own- 
ers who  are  known  and  occupy  the  land  taken,  but  it 
should  be  made  reasonably  certain  that  aU  persons 
who  can  reasonably  be  reached  wiU  be  informed  of 
the  proceedings.  Constructive  notice,  as  by  posting 
or  publication,  is  sufficient  in  the  case  of  non-resi- 
dents or  unknown  owners,  who  may  reasonably  be 
expected  to  keep  in  touch  with  what  is  going  on  in 
the  place  where  their  land  is  situated,  under  penalty 
of  losing  their  rights  to  compensation  if  they  neglect 
this  duty.** 

The  owner  is  entitled  to  be  heard  on  the  amount  of 
compensation  by  some  impartial  judicial  tribunal, 
but  not  necessarily  by  a  jury.  It  was  the  custom 
almost  everywhere  when  the  constitutions  of  the 
various  states  were  adopted,  for  commissioners,  of  a 
number  less  than  twelve,  to  estimate  the  damages 
resulting  from  the  taking  of  land  for  public  use,  and 
consequently  a  jury  trial  in  such  cases  is  not  essen- 
tial to  due  process  of  law  or  to  the  usual  provisions 
in  the  state  constitutions  to  the  effect  that  the  right 
to  jury  trial  shall  be ' '  preserved. "  ®*  In  a  few  states, 
however,  the  constitutions  specifically  require  a  jury 
trial  either  in  all  eases  of  this  character  or  when  the 
taking  is  made  by  a  private  corporation;  and  in 
Massachusetts  as  the  right  to  jury  trial  in  land  dam- 

83  Huling  V.  Kaw  Valley  E.  E.  Co.,  130  U.  S.  559. 

»■»  Secombe  v.  Eailroad  Co.,  23  Wall.  108  (U.  S.) ;  Shoemaker  v.  United 
States,  147  U.  S.  282;  Ealeigh  &  Gaston  B.  E.  Co.  v.  Davis,'  19  N.  0.  451. 
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age  cases  had  been  given  by  statutes  in  force  when 
the  constitution  of  the  state  was  adopted,  it  was 
crystallized  by  the  adoption  of  the  constitution  into  a 
constitutional  right.  In  those  states  in  which  a  jury 
is  not  required  the  owner  is  entitled  to  a  hearing  be- 
fore an  impartial  judicial  tribunal,  and  to  a  chance 
to  put  in  evidence  of  the  value  of  his  property  and 
the  amount  it  has  been  damaged.*' 

37.  Limitations  and  costs. — The  duration  of  the 
period  for  applying  for  compensation  is  largely 
within  the  discretion  of  the  legislature  and  is  usually 
much  shorter  than  the  period  of  limitations  for 
enforcing  ordinary  civil  rights.*®  For  a  statute  of 
limitations  to  be  unconstitutional  it  must  provide  a 
period  too  short  to  furnish  the  owner  of  the  property 
reasonable  opportunity  to  assert  his  rights;  and  what 
is  a  reasonable  period  may  well  vary  ia  the  different 
states  or  in  different  parts  of  the  same  state.  If  a 
statute  allows  the  owners  of  land  taken  an  oppor- 
tunity to  apply  for  damages  in  such  cases  as  may  be 
reasonably  expected  to  arise,  the  courts  cann6t  con- 
sider the  hardship  or  injustice  it  may  work  in  a 
particular  instance. 

An  owner  cann'ot  be  constitutionally  obliged  to  pay 
the  costs  of  proceedings  brought  for  the  purpose  of 
taking  his  land  and  assessing  compensation;*''  but  if 
he  unsuccessfully  contests  the  validity  of  the  taking 
he  may  be  compelled  to  pay  costs,  and  if  he  appeals 
from  the  award  of  the  tribunal  which  first  assessed 


8S  United  States  v.  Jones,  109  V.  S.  513,  519. 

88  Eexf  ord  v.  Knight,  11  N.  Y.  308. 

87  Eieker  v.  Danville,  204  Hi.  191,  68  N.  B.  403. 
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his  damages  and  fails  to  have  the  award  increased  he 
may  be  compelled  to  pay  the  costs  of  the  appeal. 

38.  What  can  be  taken. — ^All  property,  whatever 
its  nature,  is  subject  to  the  power  of  eminent  domain ; 
but  a  case  in  which  money  could  be  taken  for  the 
public  use  without  the  violation  of  some  provision 
of  the  constitution  would  be  very  unusual.*^  Prop- 
erty of  a  private  corporation  devoted  to  a  particular 
public  use  cannot  be  taken  by  another  private  cor- 
poration to  be  used  for  the  same  purpose  in  the  same 
manner,  for  no  public  use  or  necessity  could  be  sub- 
served by  such  a  taking  f^  but  such  property  may  be 
taken  to  be  used  for  the  same  purpose  in  a  different 
manner,  as  for  example,  by  an  improved  method  of 
transportation ;  or  to  be  used  in  the  same  manner  for 
a  different  purpose,  as  for  example  a  railroad  be- 
tween two  points  may  be  taken  for  a  railroad  between 
one  of  the  same  points  and  a  more  distant  terminus  f° 
and  a  municipal  corporation  may  be  authorized  to 
take  the  property  of  a  private  corporation  to  be  used 
for  the  same  purpose  and  in  the  same  manner.^^ 
Although  there  is  no  question  that  the  legislature  has 
the  power  to  authorize  the  taking  of  land  devoted  to 
one  public  use  for  a  different  public  use  such  a  taking 
cannot  be  made  under  authority  of  a  general  delega- 
tion of  the  power  of  eminent  domain,  unless  it  can  be 
clearly  inferred,  from  the  nature  and  situation  of 


88  Burnett  v.  Saeramento,  12  Cal.  76;  Hammett  v.  Philadelphia,  65  Pa. 
St.  146. 

89  Philadelphia,  etc.,  St.  By.  Co.'s  Petition,   203   Pa.  St.   354,  53  Atl. 
191. 

80  Lake  Shore,  etc.,  By.  Co.  v.  Chicago,  etc..  By.  Co.,  97  111.  506. 
»i  Lopg  Island  Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  685. 
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the  proposed  work  and  from  the  impracticability  of 
constructing  it  in  any  other  way,  that  the  legislature 
intended  to  authorize  such  a  taking.®^ 

92  Nichols,  Power  of  Eminent  Domain,  §  333. 
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CHAPTER  VII. 
PROCEDURE,  DAMAGES  AND  EVIDENCE. 

39.  Taking  and  remedy. — In  many  states,  espe- 
cially in  those  in  which  compensation  is  required  to 
precede  entry  upon  the  land,  the  corporation  desir- 
ing to  make  a  taking  by  eminent  domain  and  having 
the  proper  authority  from  the  legislature  files  a 
petition  in  court  asking  for  the  condemnation  of  cer- 
tain specified  property  and  in  the  same  proceeding 
in  which  the  taking  is  effected  the  damages  are  ascer- 
tained and  awarded.  In  other  jurisdictions  the  tak- 
ing is  effected  by  the  passing  of  a  vote  or  the  filing  of 
a  paper  in  the  registry  of  deeds,  and  persons  whose 
land  is  taken  or  who  consider  themselves  entitled  to 
compensation  for  any  other  reason  institute  the  pro- 
ceedings for  the  award  of  damagfes  by.  filing  petitions 
in  court  asking  that  damages  be  ascertained  and  paid. 

Whatever  the  method  prescribed,  it  is  well  settled 
that,  when  the  statute  authorizing  the  taking  is  con- 
stitutional and  its  provisions  have  been  complied 
with,  the  owners  of  land  taken  or  injuriously  affected 
are  confined  to  the  statutory  remedy  and  cannot  have 
their  damages  ascertained  in  an  ordinary*  civil  action 
of  trespass.®'  The  corporation,  in  doing  what  it  has 
been  authorized  by  law  to  do,  is  not  a  wrongdoer  and 
cannot  be  sued  as  such.  "When,  however,  the  statute 
authorizing  the  taking  is  imconstitutional,  or  the 

o>  Stevens  t.  Middlesex  Canal,  12  Mass.  466;  Lewis,  Eminent  Domain 
(3rd  ed.),  §873. 
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corporation  making  the  taking  lias  failed  to  comply 
with  the  requirements  of  the  statute,  or  has  exceeded 
its  authority  under  the  statute,  or  has  encroached 
beyond  the  Mmits  of  the  taking,  or  in  doing  the  work 
has  acted  negligently  and  inflicted  unnecessary  injury 
upon  adjacent  land,  the  statute  cannot  be  invoked  as 
a  justification,  and  the  owner  of  the  land  has  all  the 
remedies  he  would  have  for  any  private  trespass.** 
A  court  of  equity  will  unhesitatingly  protect  an 
owner  of  land  from  a  threatened  invasion  under  color 
of  an  unconstitutional  statute,  and  the  cases  are 
nmnerous  in  which  the  imposition  of  an  additional 
servitude  upon  a  public  highway  has  been  arrested 
by  injunction.®^  In  such  a  case  equity  will  some- 
times retain  jurisdiction  to  ascertain  the  damages, 
and  will  keep  the  injunction  in  force  until  the  dam- 
ages are  paid.*® 

40.  Damages  when  whole  parcel  is  taken. — ^When 
an  entire  parcel  of  land  is  taken,  the  owner  is  entitled 
to  recover  the  fair  market  value  of  the  land,  that  is, 
the  probable  purchase  price,  as  between  a  wUling 
seller  and  a  willing  buyer,  with  reference  to  aU  the 
uses  to  which  the  land  is  reasonably  adapted  and  for 
which  it  is  plainly  available,  prospective  as  well  as 
present.*'^  What  the  owner  intended  to  do  with  the 
land  is  of  no  consequence ;  and  a  sentimental  attach- 
ment or  a  desire  to  keep  it  regardless  of  price  cannot 
be  considered.**   The  extent  of  the  business  conducted 

9*  Boston  Belting  Co.  v.  Boston,  183  Mass.  254,  67  N.  E.  428. 
85  Lewis,  Eminent  Domain  (3rd  ed.),  §§  901-922  inc. 

96  Galway  v.  Metropolitan  El.  By.  Co.,  128  N.  Y.  132,  28  N.  E.  479. 

97  Boom  Co.  V.  Patterson,  98  U.  S.  403. 

9S  Decatur  v.  Vaughn,  233  ni.  50,  84  JST.  E.  50. 
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on  the  land  is  not  material,  but  its  value  for  any  pur- 
pose, not  excepting  that  for  which  it  is  used,  may  be 
shown.  All  features  that  add  to  its  value  may  be 
considered,  even  if  the  owner  has  no  legal  right  to 
their  continuance.**  Part  of  the  realty  should  not 
be  separately  valued  as  personal  property,  but  build- 
ings, fixtures,  trees,  quarries,  sand  and  the  like  may 
be  considered  as  enhancing  the  value  of  the  land  as 
such,^  The  prospective  increase  in  values  in  the 
neighborhood  due  to  the  very  improvement  for  which 
the  land  is  taken  should  not  be  considered.  In  some 
cases  land  is  of  such  a  peculiar  character  that  it  is 
impossible  to  ascertain  its  market  value,  and  its  real 
value  to  the  owner  may  then  be  the  only  available 
test.'' 

41.  Damages  when  part  is  taken. — ^When  part  of 
a  parcel  of  land  is  taken  for  the  public  use,  the  meas- 
ure of  damages  is  the  decrease  in  the  market  value  of 
the  original  parcel  by  reason  of  the  taking,  and  the 
award  accordingly  includes  the  injury  to  the  remain- 
ing land  as  well  as  the  value  of  the  land  taken.*  As 
anything  which  has  an  appreciable  effect  on  the  mar- 
ket value  of  the  remaining  land  is  to  be  considered,  a 
harmful  or  tinpleasant  use  of  the  land  taken  is  a 
legitimate  element  in  the  damages,  even  if  it  is  not 
such  a  use  as  would  amount  to  a  nuisance  at  common 
law.*  When  the  land  is  taken  for  a  particular  pur- 
s'Low  V.  Eailroad  Co.,  63  N.  H.  557;  New  York,  ete.,  E.  E.  Co.  t. 
Blanker,  178  Mass.  386,  59  N.  B.  1020. 

1  Peoria,  etc..  Traction  Co.  v.  Vance,  234  111.  36,  84  N.  E.  607. 

2  Beale  v.  Boston,  166  Mass.  53,  43  N.  E.  1029. 

3  Bauman  v.  Boss,  167  XT.  S.  548,  574,  Leading  Illusteative  Cases. 
*  Metropolitan,  etc..  By.  Co.  v.  Stiokney,  150  Dl.  362,  37  N.  E.  1098. 
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pose,  damages  are  to  be  assessed  in  view  of  the 
reasonably  probable  consequences  of  its  use  for  that 
purpose.® 

42.  Damages  when  no  land  is  taken. — ^An  owner, 
no  part  of  whose  land  is  taken  but  who  suffers  dam- 
age by  the  construction  of  a  public  work,  is  not  con- 
stitutionally entitled  to  compensation  except  in  such 
states  as  require  compensation  when  property  is 
damaged,  but  in  most  of  the  other  states  it  is  custom- 
ary, in  statutes  authorizing  the  taking  of  land  by 
eminent  domain,  to  include  a  provision  that  all 
damages  resulting  from  the  taking  shall  be  paid  for. 
For  practical  reasons,  however,  even  under  the  most 
liberal  constitutions  and  statutes,  a  decrease  in  mar- 
ket value  of  adjacent  land  due  to  the  construction  of 
a  public  work  does  not  necessarily  constitute  a  legal 
damage.  A  use  that  would  be  actionable  at  common 
law  is  a  legal  damage  and  injury  need  not  necessarily 
even  be  such  as  would  be  actionable  at  common  law, 
but  it  must  be  special  and  peculiar  and  different  in 
kind  from  that  suffered  by  the  general  public.  Ordi- 
narily a  merely  unpleasant  use  of  adjacent  land  or 
a  more  inconvenient  use  of  the  streets  is  not  such 
damage.®  A  change  of  grade  or  the  discontinuance 
of  a  street  is,  however,  a  legal  damage  to  the  lots 
abutting  upon  the  portion  of  the  street  affected. 
Similarly,  the  draining  of  wells  and  throwing  of 
dust  upon  land  are  also  considered  special  and 
peculiar  damage.'' 

B  Lincoln  v.  Commonwealth,  164  Mass.  368,  41  N.  E.  489. 
«rrazer  v.  Chicago,  186  111.  480,  57  N.  E.  1055. 
T  Chicago  V.  Taylor,  125  U.  S.  161. 

386 


PROCEDURE,  DAMAGES  AND  EVIDENCE  49 

43.  Expert  and  opinion  evidence. — The  value  of 
land  and  buildings  taken  by  eminent  domain  and  the 
damage  to  remaining  land  are  matters  of  opinion  and 
may  be  proved  by  opinion  evidence.  Experts  in  land 
values,  such  as  dealers  in  real  estate,  may  testify  as 
to  the  value  and  damage  if  in  addition  to  a  general 
knowledge  of  the  subject  they  have  some  acquaint- 
ance with  the  locality  in  which  the  land  in  question 
lies,  and  persons  not  strictly  experts  but  having  a 
greater  knowledge  than  the  public  at  large  of  the 
facts  on  which  to  base  an  opinion  may  testify  as  to 
the  value  of  land.®  In  this  class  fall  local  officials 
whose  public  duties  have  given  them  a  knowledge  of 
land  values  in  the  vicinity,  and  especially  assessors 
of  taxes.®  When  farming  land  is  taken,  farmers 
who  own  land  in  the  neighborhood  and  are  familiar 
with  the  land  taken  are  competent  witnesses,^"  and, 
in  general,  persons  who  own  land  in  the  neighbor- 
hood and  have  acquainted  themselves  with  prices 
and  values  may  give  their  opinions.  The  owner  him- 
self is  generally  considered  qualified  to  testify.  To 
a  great  extent  the  qualification  of  a  witness  is  in 
the  discretion  of  the  trial  court.  An  expert  may  not, 
under  the  guise  of  stating  his  reasons,  describe  sales 
of  other  lands  which  are  in  themselves  inadmis^ble. 
On  cross-examination,  however,  he  may  be  asked 
his  opinion  as  to  the  value  of  neighboring  and  ad- 
joining land. 

Ordinarily  witnesses  who  do  not  know  the  market 


>Shaw  V.  Charlestown,  2  Gray  107  (Mass.).  ' 

8  Chandler  y.  Jamaica  Pond  Aqueduct  Corp.,  125  Mass.  544. 

10  Jacksonville,  etc.,  E.  E.  Co.  v.  Caldwell,  21  ni.  75. 
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value  of  the  land  are  not  competent,  though  they 
know  its  value  for  a  special  purpose ;  but  when  the 
value  of  property  of  a  class  not  commonly  bought  and 
sold  is  in  issue,  testimony  of  its  value  for  the  special 
purpose  for  which  it  is  used  may  be  given  by  persons 
qualified  only  by  experience  in  their  own  business 
with  similar  property." 

44.  Sales  of  similar  land. — To  show  the  value  of 
land  taken  by  eminent  domain  the  price  paid  for  the 
land  in  question  or  other  similar  land  at  about  the 
same  time  is  admissible."  It  is  largely  within  the 
discretion  of  the  trial  judge  whether  the  other  lands 
are  sufficiently  like  the  land  taken  and  the  sales  suffi- 
ciently near  in  point  of  time  to  make  the  evidence  of 
their  price  competent.  The  distance  and  time  within 
which  sales  are  competent  vary  with  the  character  of 
the  property  and  the  rapidity  with  which  values  are 
changing. 

An  actual  voluntary  sale  of  the  land  is  necessary 
to  the  admissibility  of  the  evidence.  The  assessed 
value,  offers,  or  a  price  agreed  upon  but  not  paid, 
even  for  the  land  itself,  are  inadmissible."  Opinion 
evidence  must  be  confined  to  the  land  in  controversy. 
The  price  paid  for  neighboring  land  when  taken  by 
eminent  domain  either  as  an  award,  a  verdict  or  a 
settlement  is  not  admissible,  as  it  is  not  a  sale  in  open 
market ;  but  a  sale  is  admissible  although  part  of  the 

i»  Boteler  v.  Philadelphia,  etc.,  E.  E.  Co.,  164  Pa.  St.  397,  30  Atl.  303. 

laWigmore,  Evidence,  §463;  St.  Louis,  etc.,  E.  E.  Co.  v.  Haller,  82 
m.  211;  Paine  v.  Boston,  4  Allen  168  (Mass.).  This  is  the  prevailing  rule, 
but  see  Matter  of  Thompson,  127  N.  Y.  463,  28  N.  E.  389;  Pittsburg,  etc., 
B.  E.  Co.  V.  Patterson,  107  Pa.  St.  461,  holding  evidence  of  sales  of  other 
lands  not  admissible. 

IS  Sharpe  v.  United  States,  191  17.  S.  341,  Leading  Iixubtrative  Cases. 
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purchase  price  was  secured  by  a  mortgage  from  the 
purchaser." 
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TAXATION 


BY 


PHILIP  NICHOLS,  A.B.,  LL.B.* 

CHAPTER  I. 
THE  POWER  OF  TAXATION. 

1.  Definition. — The  power  of  taxation  may  be 
defined  as  tlie  power,  inherent  in  a  sovereign  state, 
to  require  a  contribution  of  money  or  other  property 
in  accordance  with  some  reasonable  rule  of  appor- 
tionment from  the  persons,  property  or  occupations 
within  its  jurisdiction  for  the  purpose  of  defraying 
the  public  expenses.^ 

2.  Distinguished  from  sale. — ^A  state  or  one  of 
its  subdivisions,  such  as  a  county,  city  or  town,  fre- 
quently raises  revenue  or  at  least  defrays  the  expense 
of  one  of  its  undertakings  by  selling  to  the  public  or 
to  its  own  inhabitants  a  commercial  commodity,  either 
as  a  matter  of  general  convenience  and  to  supply  a 
demand  which  cannot  readily  be  met  by  individual 
enterprise,  or  to  dispose  of  some  by-product  of  the 
public  works  or  some  property  no  longer  needed  by 

*  Of  the  Boston  Bar.  Author :  ' '  The  Law  of  Land  Damages  in  Massa- 
chusetts," "The  Power  of  Eminent  Domain,"  and  "Taxation  in  Massa- 
chusetts." 

iCooley,  Taxation  (3rd  ed.),  p.  1. 
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it  for  the  public  use.  The  raising  of  funds  in  this 
manner  is  not  taxation,  and  is  not  subject  to  the  con- 
stitutional liinitations  upon  the  power  of  taxation.^ 
The  distinction  between  a  tax  and  the  sale  of  a  com- 
modity is  usually  not  difficult  to  draw,  for  although 
the  state,  in  taxing  an  occupation  which  it  has  the 
power  to  regulate  or  prohibit,  in  a  certain  sense  sells 
the  privilege  of  engaging  in  that  occupation,  such  a 
transaction  depends  for  its  effectiveness  entirely 
upon  an  exercise  of  governmental  power,  while  the 
sale  of  a  commodity  by  the  state  to  members  of  the 
public  is  an  assumption  by  the  state,  for  the  public 
convenience,  of  commercial  functions,  and  voluntary 
payment  for  the  commodity  is  no  more  a  tax  when  it 
is  paid  to  the  state  than  when  it  is  paid  to  the  indi- 
vidual vendor. 

3.  Distinguished  from  police  power. — ^As  an  ex- 
ercise of  the  police  power  it  is  often  found  desirable 
to  restrict  the  performance  of  an  act  harmless  in 
itself  but  which  if  done  too  frequently  will  be 
injurious  to  the  public  welfare,  and,  instead  of  devis- 
ing an  arbitrary  limit  to  the  number  of  persons  who 
may  perform  the  act  or  to  the  number  of  times  it 
may  be  performed,  the  legislature  frequently  imposes 
a  fee  or  charge  upon  the  performance  of  the  act 
which  automatically  effects  the  desired  result.  If  the 
legislative  body  which  establishes  the  imposition  has 
both  the  power  to  tax  and  the  power  to  regulate  the 
subject-matter  and  the  enactment  does  not  violate 
the  constitutional  limitations  upon  either  power,  it 
is  of  no  importance  whether  the  power  of  taxation 

zCooley,  Taxation  (3rd  ed.),  p.  4;  Huse  v.  Glover,  119  U.  S.  543. 
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or  the  police  power  was  intended  to  be  invoked,  and 
the  imposition  may  well  be  intended  to  provide  both 
revenue  and  regulation.*  For  example,  Congress, 
having  both  power  to  lay  taxes  generally  and  to  regu- 
late foreign  commerce,  may  impose  a  tariff  on  im- 
ports either  as  a  means  of  raising  revenue  or  for  its 
indirect  effect  upon  commercje,  or  for  both  purposes, 
and  the  primary  motive  is  immaterial.  A  state  legis- 
lature, having  both  power  to  lay  taxes  generally  and 
the  police  power,  may  impose  an  excise  on  the  sale 
of  intoxicating  liquors  either  as  a  means  of  raising 
revenue  or  for  the, purpose  of  regulating  a  traffic 
injurious  to  public  morals  or  for  both  purposes.  If 
the  primary  purpose  is  to  raise  revenue,  the  impo- 
sition is  a  tax;  if  the  primary  purpose  is  to  regu- 
late, the  imposition  is  an  exercise  of  the  police  power. 
To  ascertain  the  real  purpose  of  such  legislation 
is  of  interest  from  the  point  of  view  of  the  econ- 
omist or  the  statesman,  but  it  can  have  no  bear- 
ing upon  the  constitutionality  of  the  enactment. 
When,  however,  the  legislative  body  has  the  power  to 
tax  and  has  not  the  power  to  regulate  the  subject- 
matter,  or  has  the  power  to  regulate  and  has  not  the 
power  to  tax  it,  or  the  enactment  in  controversy  vio- 
lates the  constitutional  restrictions  upon  the  power 
of  taxation  but  not  those  upon  the  police  power,  it 
may  be  of  great  importance,  in  deciding  whether  the 
enactment  is  constitutional,  to  determine  in  the  first 
place  under  which  power  it  falls.  In  such  a  case  the 
courts  in  deciding  whether  the  real  object  of  the  act 
is  revenue  or  regulation  will  not  be  bound  by  a  legis- 

3  Gunaiing  v.  Chicago,  177  XT.  S.  183. 
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lative  declaration  of  intent,  but  will  examine  the  act 
itself  and  its  probable  effect,  giving  weight  to  the 
usual  presiunption  in  favor  of  constitutionality,  so 
that  the  act  will  be  construed  to  be  an  exercise  of 
the  power  of  which  it  would  be  a  valid  exercise  if 
such  construction  is  reasonably  possible.* 

4.  Effect  of  the  distinction. — ^If  the  legislature 
has  power  to  prohibit  a  certain  act  altogether  it  may 
establish  a  pecuniary  imposition  upon  its  perform- 
ance intended  as  a  substantial  prohibition  or  as  a 
drastic  limitation  of  the  number  of  persons  who  wUl 
perform  the  act  f  if,  however,  the  legislature  has  no 
power  to  prohibit  the  act  it  cannot  establish  a  pecun- 
iary imposition  really  intended  as  a  prohibition.  For 
example,  a  state  may  constitutionally  impose  an 
excessive  fee  upon  the  sale  of  intoxicating  liquor  or 
upon  the  setting  up  of  a  lottery,  because  it  may  pro- 
hibit such  sale  or  setting  up  altogether  as  injurious  to 
public  morals,  and  what  it  may  do  directly  it  may  do 
indirectly ;  but  the  inheritance  of  the  goods  of  a  de- 
ceased person  is  the  exercise  of  a  privilege  which  the 
state  may  tax,  but  which  it  may  not  prohibit,  because 
it  is  hot  injurious  to  the  public  welfare.®  Accord- 
ingly, a  pecuniary  imposition  upon  inheritances  is 
subject  to  the  Htnitations  of  the  taxing  power  and 
must  be  reasonable.  When  the  legislature  has  power 
to  tax  but  not  to  regulate  the  subject-matter  and 
establishes  a  pecuniary  imposition,  the  payment,  of 
the  imposition  is  not  a  license  to  perform  the  act, 

*  Commonwealth  v.  People's  Saringa  Bank,  5  Allen  428,  432  (Mass.)- 

5  Veazie  Bank  v.  Fenno,  8  Wall.  533  (U.  S.). 

6  Minot  T.  Winthrop,  162  Mass.  113,  38  N.  E.  512. 
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and  the  act  may  be  proMbited  by  the  body  which  has 
power  to  regulate  it,  notwithstanding  the  payment 
©f  the  taxJ 

5.  Taxes  and  excises. — The  power  of  taxation, 
using  the  word  taxation  in  its  generic  sense  to  indi- 
,cate  all  pecuniary  impositions  laid  by  public  authprity 
for  the  purpose  of  raising  revenue,  embraces  two 
divisions,  namely,  taxes,  properly  so  called,  and 
excises. 

6.  Two  classes  of  taxes. — Taxes,  in  their  specific 
sense,  ai*  burdens  laid  directly  upon  persons  or  prop- 
erty and  include  (1)  general  taxes,  laid  on  all  the 
persons  and  property  or  all  the  persons  and  prop- 
erty of  a  certain  class  in  a  particular  state,  county, 
city,  town  or  other  governmental  or  territorial 
division,  for  the  purpose  of  defraying  the  public 
expenses  of  that  governmental  or  territorial  division, 
and  (2)  special  assessments  laid  on  the  property 
specially  benefited  by  a  local  improvement  in  propor- 
tion to  the  benefit,  for  the  purpose  of  defraying  the 
cost  of  the  improvement.  In  either  case  the  obliga- 
tion to  pay  is  absolute  and  unavoidable  and  is  not 
based  upon  any  voluntary  action  of  the  person 
assessed. 

7.  Distinction  between  general  and  special  tax. 
— The  system  of  general  taxation  which  has  grown 
up  under  our  customs,  laws  and  constitutions  con- 
sists of  the  assessment  at  definitely  fixed  intervals 
of  a  simi  sufficient  to  meet  the  public  expenses  of  each 
political  subdivision  upon  all  the  persons  or  all  the 
property  contained  therein  at  a  uniform  rate,  and  no 

1  License  Tax  Cases,  5  Wall.  462  (U.  S.), 
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attempt  to  assess  each  taxpayer  for  the  benefit  he 
receives,  either  from  the  public  expenditures  as  a 
whole  or  from  the  different  items  of  such  expendi- 
tures, is  required.  In  some  instances,  however,  a  par- 
ticular public  improvement,  whUe  enhancing  the  gen- 
eral public  convenience  to  a  certain  extent,  is  so 
peculiarly  advantageous  to  a  definite  territory  which 
does  not  happen  to  coincide  with  one  of  the  exist- 
ing political  subdivisions  of  the  state  that  it  is  deemed 
more  just  to  assess  the  cost  of  the  improvement  upon 
the  benefited  area  than  to  include  it  in  the  general 
tax  levy  upon  the  entire  community.  For  example, 
the  cost  of  maintaining  a  bridge  is  sometimes  imposed 
upon  certain  designated  counties  or  towns,  and  in 
other  cases  quasi  corporations  called  districts  are 
created  to  support  the  schools,  to  furnish  a  water 
supply  or  to  provide  for  the  extinguishment  of  fires 
in  the  territory  embraced  in  the  district.  Although 
the  funds  in  such  instances  are  raised  by  a  tax  as- 
sessed upon  all  property  within  the  district  at  a  uni- 
form rate,  yet  they  represent  a  departure  from  the 
fundamental  principle  of  general  taxation  in  at- 
tempting to  impose  the  expense  of  a  particular  item 
or  branch  of  public  enterprise  upon  the  territory 
actually  benefited  by  it.  One  step  farther  takes  us 
to  the  true  special  assessment  or  betterment  in  which 
the  cost  of  a  particular  improvement  is  assessed  in 
whole  or  in  part  upon  the  territory  benefited  by  the 
improvement  in  proportion  to  the  benefit  received 
by  each  parcel  of  land  within  such  territory. 

8.    Special  assessments. — The  special  assessment 
is  no  modern  innovation.    As  early  as  1658  a  public 
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way  was  laid  out  by  the  general  court  of  the  colony 
of  Massachusetts  Bay  and  power  was  given  to 
impose  the  cost  on  "all  such  as  shall  have  benefit  pf 
the  way."  Similar  statutes  were  enacted  at  inter- 
vals throughout  the  whole  of  the  colonial  and  pro- 
vincial periods  in  the  other  colonies.  Statutes  were 
also  common  which  provided  that  persons  receiving 
any  benefit  from  common  sewers  should  pay  to  the 
persons  who  had  built  the  sewers  a  proportional  part 
of  the  cost,  that  damages  caused  by  the  laying  out 
of  particular  and  private  ways  should  be  paid  by  the 
persons  benefited,  that  sidewalks  in  cities  should  be 
built  at  the  expense  of  the  abutters,  and  that  the  cost 
of  the  drainage  of  swamps  and  meadows. should  be 
apportioned  according  to  benefit. 

Subjected  to  modern  critical  analysis  not  all  of 
these  statutes  appear  to  be  an  exercise  of  the  power 
of  taxation;  some  of  them  seem  to  fall  within  the 
police  power  and  others  are  very  close,  at  least,  to  the 
power  of  eminent  domain  in  imposing  the  obligation 
of  paying  the  land  damages  caused  by  a  particular 
improvement  upon  the  persons  who  were  responsible 
for  its  construction.  Nevertheless  these  statutes, 
although  difficult  or  impossible  to  classify,  paved  the 
way  for  the  true  special  assessment  in  its  present 
form,  which  unquestionably  is  imposed  under  the 
power  of  taxation,  although  pecuniary  impositions 
under  the  police  power  have  also  a  recognized  place 
in  our  jurisprudence.  Special  assessments  in  their 
modern  form,  imposed  by  administrative  officers 
upon  the  land  specially  benefited  by  a  public  im- 
provement and  paid  directly  to  the  public  authori- 
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ties,  have  become  common  only  in  the  last  seventy 
years.  A  special  assessment,  though  justified  as  an 
exercise  of  the  taxing  power  and  itself  undoubtedly 
a  form  of  taxation,  is  not  necessarily  a  "tax"  when 
that  word  is  used  without  qualification  in  a  statute 
or  contract,  and  whether  the  word  "tax"  so  used  is 
intended  to  include  special  assessments  must  be 
gathered  from  the  surrounding  circumstances.* 

9.  Excises  defined. — ^Excises,  in  their  original 
sense,  were  something  cut  off  from  the  price  paid  on 
a  sale  of  goods  as  a  contribution  to  the  support  of 
government.  The  word  has  now  come  to  have  a 
broader  meaning  and  to  include  every  pecuniary 
imposition  established  under  the  power  of  taxation 
which  is  not  a  burden  laid  directly  upon  persons  or 
property,  or  in  other  words,  every  charge  imposed 
by  public  authority  for  the  purpose  of  raising  reve-^ 
nue  upon  the  performance  of  an  act,  the  enjoyment 
of  a  privilege  or  the  engaging  in  an  occupation.  The 
obligation  to  pay  an  excise  is  based  upon  the  volun- 
tary action  of  the  person  taxed  in  performing  the 
act,  enjoying  the  privilege  or  engaging  in  the  occu- 
pation which  is  the  subject  of  the  excise,  and  the  ele- 
ment of  absolute  and  unavoidable  demand  is  lacking. 

10.  Two  classes  of  excises. — ^Excises  are  divided 
naturally  into  two  classes,  namely,  those  laid  on  the 
importation  of  foreign  goods,  and  those  laid  on 
domestic  goods,  privileges  or  transactions.  Excises 
of  the  former  class  were  introduced  into  England  in 
the  time  of  James  I,  but  those  of  the  latter  did  not 

sHiteheock  v.  Galveston,  96  IT.  S.  341;  Bridgeport  v.  New  York,  etc., 
B.  B.  Co.,  36  Conn.  255. 
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appear  in  that  country  until  1643.  Numerous  statutes 
imposing  excises  of  both  classes  were  enacted  in  the 
American  colonies,  the  duties  on  imports  forming  an 
important  source  of  income  to  the  local  governments. 
The  domestic  excises  were  at  first  chiefly  on  the  sale 
of  wines  or  distilled  liquors  at  retail,  but  were  ex- 
tended to  include  a  great  variety  of  subjects. 

11.  Excises  in  common  use. — ^During  the  first 
twelve  years  after  the  Declaration  of  Independence, 
the  states  had  and  exercised  the  power  of  laying 
duties  on  imports,  but  upon  the  adoption  of  the  Con- 
stitution of  the  United  States  this  power  passed  to 
Congress,  leaving  in  the  states  the  power  concurrently 
with  Congress  of  laying  excises  on  domestic  trans- 
actions. During  the  war  of  revolution  excises  had 
been  laid  by  the  states  with  great  freedom,  not  only 
upon  the  sale  of  liquors  and  tea  and  the  use  of  car- 
riages, but  upon  articles  of  various  kinds  manu- 
factured within  the  states.  After  the  close  of  the 
war  many  of  the  more  burdensome  excises  were 
abolished,  but  others  were  continued  in  force,  espe- 
cially the  excise  on  the  sale  of  liquors  at  retail,  which 
is  still  employed  in  every  state  in  which  such  sale  is 
not  wholly  forbidden.  -Although  a  large  revenue  is 
often  derived  from  liquor  licenses,  it  is  now  generally 
considered  that  the  license  fee  is  an  incident  of  regu- 
lation and  is  imposed  under  the  police  power  rather 
than  the  power  of  taxation.  In  recent  times  new 
excises  have  been  introduced  yielding  very  large 
returns,  one  of  the  most  important  being  the  inheri- 
tance or  succession  tax  by  which  the  passing  of  the 
goods  of  deceased  persons  to  the  heirs  or  devisees  is 
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subjected  to  the  payment  to  the  state  of  a  certain 
proportion  increasing  with  the  size  of  the  legacy  or 
distributive  share  and  the  distance  of  the  relation- 
ship of  the  beneficiary  to  the  deceased.  Other  impor- 
tant excises  in  common  use  are  upon  the  franchises 
of  domestic  corporations,  and  upon  the  privilege 
granted  by  a  state  to  a  foreign  corporation  to  do  busi- 
ness within  its  limits,  and  upon  the  sale  of  shares  of 
stock. 

12.  Importance  of  distinction  between  tax  and 
excise. — ^lii  the  constitutions  of  many  of  the  states 
different  limitations  apply  to  taxes  and  to  excises  and 
it  is  consequently  important  in  every  case  in  which 
the  constitutionality  of  an  attempted  exercise  of  the 
power  of  taxation  is  assailed  to  determine  whether 
the  pecuniiary  imposition  under  consideration  is  a 
tax  or  an  excise.  The  substance  of  the  distinction  is 
guarded  by  the  courts,  and  it  would  not  be  permissible 
to  evade  the  limitations  upon  the  power  .of  laying 
taxes  upon  property  by  imposing  an  excise  upon  the 
privilege  of  owning  property,^  nevertheless  every 
excise  is  indirectly  a  tax  upon  property  and  it  is  per- 
fectly legitimate  to  base  the  amount  of  an  excise  upon 
the  value  of  the  privilege  taxed,  and  to  estimate  the 
value  of  the  privilege  by  taking  into  consideration 
the  value  of  the  property  to  which  the  privilege  re- 
lates. 

Such  an  excise,  however,  is  in  no  sense  a  tax  on 
the  property,  and  the  value  of  property  which  is 
not  subject  to  taxation  may  be  considered  in  deter- 

9 Pollock  V.  Planners'  Loan  &  Trust  Co.,  158  U.  S.  601,  Leading  Illus- 
TBATivE  Cases. 
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mining  the  value  of  a  privilege  for  the  purpose  of 
fixing  the  amount  of  an  excise/" 

13.  Distinction  in  the  Federal  Constitution. — ^In 
the  Constitution  of  the  United  States  it  is  provided 
that  Congress  shall  have  power  "to  lay  and  eoUect 
taxes,  duties,  imposts  and  excises  *  *  *  but  all 
duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States,""  and  that  "no  capitation  or 
other  direct  tax  shall  be  laid  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to 
be  taken.""  There  has  been  great  difficulty  oyer 
the  meaning  of  the  last  clause,  and  it  was  held  or  inti- 
mated in  the  earlier  decisions  that  the  only  direct 
taxes  besides  poll  taxes  were  taxes  on  real  estate,  the 
theory  being  that  the  landowner  ultimately  paid  all 
taxes  and  so  a  tax  on  land  was  direct  and  other  taxes 
indirect."  Later  decisions  repudiated  this  doctrine 
and  held  a  tax  on  the  income  of  personal  property  a 
direct  tax  which  to  be  constitutional  must  be  appor- 
tioned among  the  states  in  proportion  to  population,^* 
so  that  there  does  not  seem  to  be  now  any  substantial 
difference  in  the  distinction  usually  recognized 
between  taxes  and  excises  and  that  between  "capita- 
tion and  other  direct  taxes"  and  "duties,  imposts  and 
excises"  in  the  Constitution  of  the  United  States. 

10  Hamilton  Co.  v.  Massachusetts,  6  Wall.  632   (TJ.  S.);  Flint  v.  Stone 
Tracey  Co.,  220  TJ.  S.  107. 

11  Art.  I,  §  8,  el.  1. 

12  Art.  I,  1 10,  cl.  4. 

13  Hylton  V.  United  States,  3  DaU.  171  (U.  S.) ;  Springer  v.  United  States, 
102  U.  S.  586. 

"Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  158  U.  S.  601, 
Leading  Illustkative  Cases. 
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CHAPTER  II. 

TAXATION  BY  THE  UNITED  STATES  AND  OF 
UNITED  STATES  PROPERTY. 

14.  Direct  taxes. — As  already  stated,  direct  taxes 
levied  by  the  United  States  must  be  apportioned 
among  the  several  states  according  to  population, 
and  excises  must  be  uniform  throughout  the  United 
States.  A  direct  tax  apportioned  according  to  popu- 
lation would  have  to  be  assessed  at  a  much  higher 
rate  on  property  in  a  poor  but  populous  state  than 
upon  property  of  the  same  class  in  a  state  ia  which 
more  of  the  property  was  owned  but  the  population 
was  no  greater,  and  as  the  wealth  per  capita  of  the 
different  states  varies  so  widely  a  direct  federal  tax 
has  not  been  looked  upon  with  favor.  A  tax  upon 
incomes  not  apportioned  was  at  first  sustained  as  an 
excise ;  but  when  ia  1895  it  was  held  to  be  a  direct  tax 
a  federal  income  tax  ceased  to  be  practicable.  In 
1913,  however,  an  amendment  to  the  Constitution 
was  adopted  authorizing  the  laying  of  an  income  tax 
without  apportionment. 

15.  Duties  and  excises. — The  revenue  of  the  fed- 
eral government  is  principally  derived  from  excises 
such  as  the  duty  on  imports  and  the  internal  revenue 
tax  upon  the  manufacture  of  intoxicating  liquors  and 
tobacco.  The  power  of  the  United  States  to  levy 
excises  within  tiie  limits  of  the  several  states  is  not 
limited  to  such  acts,  occupations  and  privileges  as 
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pertain  to  the  functions  of  the  federal  government, 
but  is  as  complete  as  if  the  separate  sovereignty  of 
the  states  did  not  exist."  The  only  limitations  upon 
the  power  in  this  regard  is  that  the  exercise  of  the 
governmental  functions  of  a  state  cannot  be  subjected 
to  a  tax ;  the  issuance  of  bonds  by  a  state,  the  salary 
of  a  state  officer  and  proceedings  in  a  state  court  are 
constitutionally  exempt  from  any  federal  excise." 
Franchises  and  privileges  created  by  a  state  are  fully 
subject  to  federal  taxation,"  and  even  the  state  itself 
may  be  taxed  if  it  carries  on  business  of  a  private 
character." 

16.  Regulation  under  guise  of  taxation. — There 
is  a  further  limitation  that  the  United  States  cannot, 
under  the  pretense  of  imposing  a  tax,  regulate  a  sub- 
ject-matter properly  within  the  police  power  of  the 
states,  but  this  is  a  restriction  which  must  largely  be 
left  to  the  discretion  of  Congress.  The  courts  could 
not  interfere  and  hold  that  a  statute  purporting  to 
constitute  an  exercise  of  the  taxing  power  was  reaUy 
an  encroachment  on  the  reserved  powers  of  the  states 
except  in  the  most  flagrant  and  obvious  case. 

17.  Property  of  the  United  States.— It  follows 
from  the  supremacy  of  the  United  States  under  the 
Constitution  that  no  state  can  burden  the  government 
of  the  United  States  in  the  performance  of  the  func- 
tions assigned  to  it  by  that  instrument.  No  state  can 
tax  the  property  of  the  United  States  within  the 

15  Knowlton  v.  Moore,  178  U.  S.  41. 

18  Collector  v.  Day,  11  Wall.  113  (TT.  8.) ;  Mercantile  Bank  v.  New  York, 
121  TJ.  S.  138;  Fifield  v.  Close,  15  Mich.  505. 
"  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107. 
18  South  Carolina  v.  United  States,  199  TJ.  S.  437. 
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limits  of  the  state ;  but  property  in  which  the  title  of 
the  United  States  is  less  than  exclusive  is  subject  to 
taxation  to  the  extent  of  its  private  ownership.^*  Per- 
sons who  reside  on  lands  within  a  state  purchased  by 
or  ceded  to  the  United  States,  when  there  has  been 
no  other  reservation  of  jurisdiction  by  the  state  than 
the  right  to  serve  civil  and  criminal  process  on  such 
lands,  are  not  subject  to  taxation  for  their  polls  and 
personal  estate  by  the  state. 

18.  Bonds — Officers'  salaries. — ^No  state  may  tax 
the  instrumentalities  which  the  United  States  em- 
ploys to  execute  the  powers  conferred  upon  it  by  the 
Constitution.  For  this  reason  a  state  cannot  tax  in 
any  form  the  obligations  of  the  United  States  issued 
in  the  exercise  of  the  power  to  borrow  money  upon 
the  credit  of  the  United  States.*"  While  a  state  may 
not  tax  the  whole  capital  stock  of  a  corporation  if 
part  of  its  property  consists  of  United  States  bonds, 
an  excise  may  be  imposed  though  based  on  a  valu- 
ation which  includes  such  bonds,*^  ^nd  United  States 
bonds  may,  be  seized  on  distress  for  non-payment  of 
taxes  due  on  taxable  property.^*  The  compensation 
of  an  officer  of  the  United  States  cannot  be  taxed  by 
a  state,^*  but  an  employee  of  the  United  States  not 
a  public  officer  may  be  taxed  on  his  income,  and  when 
the  salary  of  an  officer  has  been  paid  to  him  by  the 

19  Van  Brocklin  v.  Tennessee,  117  IT.  S.  153;  Wisconsin  Central  E.  E. 
Co.  V.  Price  County,  133  V.  S.  496. 

20McCulloch  V.  Maryland,  4  Wheat.  316,  436  (IT.  S.),  Leading  Illustra- 
tive Cases;  Weston  v.  Charleston,  2  Pet.  449  (V.  S.) ;'  Home  Savings 
Bank  V.  Des  Moines,  205  U.  S.  503. 

21  Plummer  v.  Coler,  178  IT.  S.  117. 

2*  Scottish  ITnion  &  Nat.  Insurance  Co.  v.  BoTrland,  196  IT.  S.  611. 

23  Dobbins  v.  Erie  County,  16  Pet.  435  (U.  S.). 
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government  and  has  come  into  Ms  possession,  it  loses 
its  identity  as  salary  and  becomes  personal  property 
liable  to  taxation  by  the  state.^*- 

19.  National  banks — Transcontinental  railroads. 
— The  United  States  has  in  many  instances  seen  fit  to 
charter  private  corporations  for  purposes  justified 
by  the  Constitution,  and  it  is  v^ell  settled  that  no  state 
can  tax  such  corporations  for  the  privilege  of  exer- 
cising the  functions  allotted  to  them  by  the  United 
States  or  -tax  their  property  in  such  a  way  as  to 
impede  or  prevent  the  performance  of  such  func- 
tions ;  but  the  property  of  such  corporations  within 
the  jurisdiction  of  a  state  is  taxable  unless  specifically 
exempted  by  Congress.  The  taxation  of  national 
banks  has  been  permitted  under  certain  restrictions 
by  Congress.^®  It  is  settled  that  Congress  may  exempt 
them  from  taxation  if  it  sees  fit,  or  permit  the  states 
to  tax  them,  v^ithout  exceeding  its  powers  under  the 
Constitution.^*  The  transcontinental  railroads  were 
chartered  by  Congress  and  given  subsidies  and  grants 
of  land,  and  they  agreed  to  serve  the  government  for 
a  reasonable  compensation.  It  was  held  that  the 
exemption  of  such  federal  agencies  from  state  taxa- 
tion depended  upon  the  effect  of  the  *tax,  and  if  it 
deprived  the  agent  of  power  to  serve  the  government 
efficiently,  it  was  invalid.  A  tax  upon  their  property, 
it  was  held,  had  no  such  necessary  effect,  but  a  tax 
upon  their  operations  was  held  to  be  a  direct  obstruc- 
tion to  the  exercise  of  federal  powers."'^ 

24  Dyer  v.  Melrose,  215  IT.  S.  594. 

SB  U.  S.  Eev.  Stats.,  §  5219. 

2«  Van  Allen  v.  The  Assessors,  3  Wall.  573  (TJ.  S.). 

2T  California  v.  Central  Pacific  E.  E.  Co.,  127  TJ.  S.  1. 
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CHAPTER  III. 

TAXATION  OF  FOREIGN  AND  INTERSTATE 
COMMERCE. 

20.  Duties  on  imports  and  exports. — The  power 
of  levying  duties  on  imports,  exports  and  tonnage  is 
specifically  forbidden  to  the  states  without  the  con- 
sent of  Congress,  by  Article  I,  §  10,  of  the  Con- 
stitution of  the  United  States.  Imports  and  exports 
within  the  meaning  of  this  provision  include  only 
property  arriving  in  the  United  States  or  sent  there- 
from, from  or  to  a  foreign  country,  and  it  accord- 
ingly does  not  apply  to  goods  sent  from  one  state  to 
another,  to  passengers  traveling  from  one  state  to 
another,  or  to  passengers  entering  the  United  States. 
It  is  not  competent  for  a  state  to  tax  imported  goods 
until  they  have  lost  their  character  as  imports  after 
arriving  at  their  destination  and  becoming  mingled 
with  the  other  property  in  the  state.^^  Such  mingling 
is  effected  by  their  being  taken  from  their  original 
packages,  sold,  or  offered  for  sale.  It  is  clearly  uncon- 
stitutional for  a  state  to  require  a  license  for  the  sale 
of  imported  goods,  or  to  attempt  to  make  an  excise, 
imposed  on  sales  generally,  applicable  to  the  sale  of 
foreign  goods  in  the  original  package  by  the  person 
who  imported  them.^® 

21.  Duties  of  tonnage. — ^A  duty  of  tonnage  is  a 
charge  upon  a  vessel,  according  to  its  size  or  capacity, 

28  Brown  v.  Maryland,  12  Wheat.  419  (U.  S.),  Leading  Iixcsteative 
Cases. 

2»  Cook  V.  Pennsylvania,  97  TJ.  S.  566. 
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for  the  privilege  of  navigating  the  waters  of  a  state 
or  of  entering  or  leaving  a  port  therein,  and  any  such 
charge  is  forbidden  by  this  clause  of  the  Constitu- 
tion, even  if  the  vessel  so  taxed  belongs  to  citizens  of 
the  state  imposing  the  tax,  and  plies  only  within  the 
waters  of  the  state.'"  A  tax  upon  vessels  as  property, 
imposed  by  the  state  in  which  they  belong  and  based 
upon  their  value  as  property,  is  not  a  duty  of 
tonnage.^^ 

22.  States  cannot  tax  interstate  commerce. — 
Article  I,  §8,  of  the  Constitution  of  the  United 
States  provides  that  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and  among 
the  several  states.  It  is  to  be  noted  that  this  provi- 
sion of  the  Constitution  does  not  in  terms  prohibit 
the  states  from  regulating  interstate  commerce,  and 
it  has  not  been  interpreted  as  in  itself  excluding  them 
from  all  control  over  such  commerce.  It  is  only  with 
regard  to  matters  upon  which  Congress  has  acted  or 
which  in  their  nature  require  uniform  treatment  that 
the  states  are  precluded  from  acting.  Applied  to 
the  state  power  of  taxation,  the  interstate  commerce 
clause  prohibits  a  state  from  taxing  in  any  manner 
the  privilege  of  engaging  in  interstate  commerce 
within  its  limits,  or  from  imposing  a  tax  upon  prop- 
erty engaged  in  interstate  commerce  at  a  higher  rate 
than  is  imposed  upon  other  property. 

23.  Rights  of  foreign  corporations. — ^A  resident 
of  another  state  or  even  a  foreign  corporation  cannot 
be  prohibited  by  a  state  from  engaging  in  interstate 

30  State  Tonnage  Tax  Cases,  12  Wall.  204  (TJ.  S.). 
»i  Transportation  Co.  v.  Wheeling,  99  U.  S.  273. 
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commerce  withia  its  limits  or  be  taxed  for  the  privi- 
lege of  so  engaging;*^  but  a  corporation  doing  both, 
interstate  and  local  business  may  be  subjected  to  an 
excise  for  the  privilege  of  doing  the  local  business 
within  the  state.**  When,  however,  the  interstate  and 
the  local  business  of  a  corporation  are  so  closely  con- 
nected that  it  would  be  difficult  if  not  impracticable 
to  separate  them,  as  is  usually  the  case  with  a  railroad 
or  a  telegraph  company  doing  business  outside  the 
state  of  its  origin,  the  state  has  not  the  right  to  impose 
an  unreasonable  tax  on  the  local  business  which  the 
corporation  would  as  a  practical  matter  be  obliged 
to  pay  or  abandon  its  interstate  business,  nor  can  the 
state  under  like  circumstances  require  the  corpora- 
tion to  pay  a  tax  on  its  interstate  business  or  upon 
property  situated  outside  the  state  as  the  price  for 
permitting  it  to  engage  in  local  commerce.**  When 
the  interstate  and  the  local  business  of  a  foreign  cor- 
poration are  separable,  as  is  usually  the  case  with 
a  purely  private  corporation  engaged  in  ordinary 
mercantile  transactions,  a  tax  on  the  local  business 
is  clearly  valid  even,  it  would  seem,  if  unreasonably 
high,  or  based  upon  the  entire  business  of  the  cor- 
poration, which  could  readily  confine  itself  to  its 
interstate  transactions  if  unwilling  to  pay  the  tax. 
At  any  rate,  a  reasonable  charge  upon  the  privilege 
of  doing  a  local  business  is  not  necessarily  objection- 
able merely  because  its  amount  depends  upon  the 
entire  capital  of  the  corporation. 


82  Crutcher  v.  Kentucky,  141  U.  S.  47. 

as  Osborne  v.  Florida,  164  V.  S.  650. 

34  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  1. 
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24.  Valuation  of  interstate  lines. — It  is  well  set- 
tled that  the  property  of  a  corporation  engaged  in 
interstate  commerce  which  lies  within  the  jurisdic- 
tion of  a  state  may  be  taxed  by  the  state  in  the  same 
manner  as  other  property  without  violating  the  pro- 
visions of  the  Constitution  relating  to  interstate  com- 
merce ;  and  the  franchise  of  the  corporation  may  also 
be  taxed.^®  There  is  nonobjection  to  fixing  the  value 
of  the  property  of  such  a  corporation  within  the 
state  by  taking  the  proportion  of  the  total  value 
of  its  capital  stock  that  the  miles  of  its  line  within 
the  state  bear  to  its  total  mileage,  or  by  any  other 
similar  method  which  is  not  unreasonable.*®  A 
tax  cannot  be  imposed  upon  the  business  done  or 
upon  the  gross  receipts,  but  the  gross  receipts  may 
be  taken  as  a  guide  to  the  value  of  the  fran- 
chise. The  court  will  look  at  the  substance  rather 
than  the  form  and  will  sustain  a  tax  which  appears 
on  its  face  to  be  an  excise  on  the  privilege  of  engaging 
in  interstate  commerce,  if  the  amount  of  the  tax  is 
made  dependent  upon  the  value  of  the  property,  or 
even  of  the  gross  receipts  within  the  jurisdiction 'of 
the  state  of  the  corporation  taxed,  and  no  other  tax 
is  imposed  upon  the  corporation  and  payment  of  the 
tax  is  not  made  a  condition  precedent  to  doing  busi- 
ness within  the  state;  for  such  a  tax  is  in  substance 
a  tax  upon  the  property  of  the  corporation  within  the 
state.*'' 

25.  Peddlers  and  drummers. — ^There  is  no  doubt 

8»  Old  Dominion  Steamship  Co.  v.  Virginia,  198  TJ.  S.  299;  Delaware  Bail- 
road  Tax,  18  WaU.  206  (TJ.  S.). 

s« Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  XT.  S.  18. 
»7  United  States  Express  Co.  v.  Minnesota,  223  V.  S.  335. 
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that  a  state  may  tax  the  occupation  of  a  peddler,  that 
is,  a  person  traveling  from  place  to  place  selling  goods 
which  he  carries  with  him,  although  the  goods  are 
manufactured  in  another  state  and  the  peddler  is 
really  the  agent  of  a  dealer  located  in  another  state  ;'* 
but  a  drummer  or  commercial  traveler  who  takes 
orders  in  one  state  for  goods  to  be  shipped  from 
another  is  so  closely  identified  with  interstate  com- 
merce that  his  occupation  cannot  be  taxed  by  the 
state.*^  A  privilege  tax  on  all  dealers  may,  however, 
be  collected  from  a  person  whose  principal  business 
is  in  soliciting  orders  for  manufacturers  outside  the 
state. 

26.  Goods  in  transit. — Goods  imported  from  a 
foreign  country  cannot  be  taxed  by  the  state  before 
they  are  sold,  not  because  such  a  tax  would  in  itself 
be  an  unconstitutional  interference  with  foreign  com- 
merce, but  because  such  a  tax  would  be  a  duty  on 
imports  which  the  states  are  specifically  forbidden 
to  impose  and  also  an  interference  with  the  acts  of 
Congress  laying  duties  on  imports  the  payment  of 
which  carries  the  right  to  sell  the  goods ;  but  goods 
brought  into  one  state  from  another  may  be  taxed 
while  in  the  original  package  and  before  they  have 
been  sold  if  there  is  no  discrimination  in  favor  of 
goods  made  within  the  state.*"  Similarly,  goods 
brought  together  and  prepared  for  export  may  be 
made  subject  to  a  general  tax.*^  Goods  while  actually 
in  transit  between  two  states  are  not  subject  to  local 

88  Emert  v.  Missouri,  156  U.  S.  296. 

89  Bobbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489. 
«>  Woodruff  V.  Parham,  8  Wall.  123  (U.  S.). 

41  Coe  V.  Errol,  116  IJ.  S.  517. 
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taxation,*^  and  do  not  forfeit  their  exemption  by  short 
halts  incidental  to  the  journey;  but  property  brought 
in  from  another  state  and  held  for  the  convenience 
of  the  owner  prior  to  completing  its  journey  in  the 
same  state  is  taxable. 

27.  Discrimination  against  products  of  other 
states. — No  state  can  constitutionally  impose  a  tax 
which  operates  in  such  a  way  as  to  discriminate 
against  goods  brought  in  from  another  state.** 

*2  Kelley  v.  Ehoads,  188  U.  S.  1,  7. 

*s  Darnell  &  Son  v.  Memphis,  208  U.  S.  113. 
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CHAPTER  IV. 

IMPAIBMENT   OF   THE   OBLIGATION   OF    GONTBACTS 

AND  DISGBIMINATION  AGAINST  CITIZENS 

OF  OTHER  STATES. 

28.  Contracts  of  exemption. — ^Article  I,  §10,  of 
the  Constitution  of  the  United  States  provides  that 
no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts.  It  is  now  well  established  that  the 
legislature  of  a  state  may  enter  into  a  binding  con- 
tract that  certain  property  shall  be  forever  exempt 
from  taxation  and  that  a  grant  of  exemption  to  an 
individual  or  corporation  made  upon  valuable  con- 
sideration is  a  contract  which  a  subsequent  legisla- 
ture cannot  alter  or  rescind  without  violating  the 
Constitution.  When  the  exemption  is  part  of  the 
consideration  of  the  sale  of  lands,  or  the  state  receives 
payment  for  the  grant  of  exemption,  the  case  is  clear ; 
and  even  when  there  is  no  consideration  other  than 
the  acceptance  of  a  charter  and  the  undertaking  of 
public  or  quasi-public  duties  by  the  corporation  char- 
tered, an  exemption  from  taxation  contained  in  the 
charter  cannot  be  taken  away.**  An  exemption  which 
is  a  pure  gratuity  and  not  given  in  consideration  for 
any  undertaking  or  obligation  upon  the  part  of  the 
grantee  is  not  a  contract  and  may  be  repealed  when- 
ever the  legislature  sees  fit.*^    A  contract  of  exemp- 

"  New  Jersey  v.  Wilson,  7  Cranch  164^(11.  S.) ;  State  Bank  of  Ohio  t. 
Knoop,  16  How.  369  (IT.  S.). 

<!> Christ's  Church  v.  Philadelphia,  24  How.  300  (TJ.  S.). 
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tioirfrom  taxation  is  construed  strictly  and  is  never 
extended  )Sy  implication  in  the  slightest  degree. 

29.  General  laws  not  a  contract. — The  same  rules 
are  applied  to  a  charter  provision  fixing  the  taxation 
of  a  corporation  in  a  limited  or  peculiar  manner ;  if 
such  a  charter  contains  the  attributes  of  a  contract  it 
cannot  be  impaired  by  the  state.  The  grant  of  exemp- 
tion, to  constitute  a  contract,  must  be  a  special  one ; 
a  corporation  chartered  at  a  time  when  by  the  gen- 
eral laws  in  force  it  would  not  be  subject  to  taxation 
cannot  insist  that  the  general  laws  so  far  as  it  is  con- 
cerned shall  forever  remain  unchanged.*®  When  by 
the  Constitution  or  the  general  laws  in  force  at  the 
time  a  special  charter  of  exemption  is  granted,  the 
charters  of  all  corporations  are  issued  subject  to 
alteration,  amendment,  or  repeal  by  the  legislature, 
the  exemption  is  held  subject  to  the  will  of  the 
legislature.*^ 

30.  Contracts  of  exemption  limited. — ^No  contract 
can  arise  from  an  unconstitutional  law ;  and  in  those 
states  in  which  the  power  of  the  legislature  to  grant 
exemptions  from  taxation  is  limited  by  the  provisions 
of  the  state  constitution  no  exemption  even  upon  val- 
uable consideration  would  constitute  a  valid  contract 
unless  it  was  based  upon  a  lawful  subject  of  exemp- 
tion. Moreover,  since  1819  charters  of  incorporation 
in  most  of  the  states  have  been  granted  subject  to  the 
right  of  alteration,  amendment,  and  repeal,  so  that 
there  are  very  few  special  exemptions  which  are 
above  the  power  of  the  legislature  to  withdraw. 

*»  Providence  Bank  v.  Billings,  4  Pet.  514  (XJ.  S.). 
"  Tomlinson  v.  Jessup,  15  Wall.  454  (TJ.  S.). 
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31.  Creditors'  rights  to  continuance  of  tax. — 

There  is  another  condition  under  which  the  constitu- 
tional provision  now  imder  consideration  has  been 
invoked  so^as  to  restrict  the  power  of  a  state  legisla- 
ture over  the  laws  relating  to  taxation.  When  a 
municipal  corporation  incurs  an  indebtedness  by 
authority  of  the  legislature  and  the  statutes  in  force 
at  the  time  provide  for  the  assessment  and  collection 
of  taxes  sufficient  to  meet  the  indebtedness  when  it 
falls  due,  a  subsequent  statute  amending  or  repeal- 
ing the  statutes  in  such  a  way  as  to  substantially 
impair  the  ability  of  the  municipal  corporation  to 
pay  the  debt  impairs  the  obligation  of  the  contract 
and  is  unconstitutional  and  void.  So  far  as  the  cred- 
itors are  concerned,  the  old  statutes  are  still  in  force, 
and  upon  the  application  of  a  judgment  creditor  who 
has  been  unable  to  enforce  his  judgment  a  federal 
court  will  issue  a  writ  of  mandamus  compelling  the 
local  authorities  to  collect  taxes  under  the  statutes  in 
force  when  the  debt  was  incurred.**  "When,  however, 
the  state  itself  is  the  debtor  such  a  remedy  is  not 
available,  as  a  state  cannot  be  sued  without  its  con- 
sent either  directly  or  through  its  officers.  Hence 
a  state,  if  it  wishes  to  aid  a  municipality  in  avoid- 
ing its  obligations,  can  deprive  its  creditors  of  all 
possible  remedy  for  non-payment  of  the  debts  by 
abolishing  the  municipality.** 

32.  Change  in  law  making  tax  unlawful. — ^If 
municipal  indebtedness  is  incurred  by  authority  of 
statute  for  a  lawful  purpose,  the  legislature  or  even 

48  Von  Hoffman  v.  Quincy,  4  Wall.  535  (TJ.  S.). 
«  Meriwether  v.  Ganett,  102  U.  8.  472. 
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the  people  of  a  state  by  a  change  in  the  constitution 
cannot  subsequently  make  the  purpose  unlawful  so 
as  to  deprive  the  creditor  of  his  rights  to  enforce  the 
debt ;  and  when  the  purpose  has  been  held  lawful  by 
the  highest  court  of  the  state  a  subsequent  decision 
holding  the  'purpose  unlawful  is  as  against  persons 
who  have  advanced  money  to  the  municipality  on  the 
faith  of  the  earlier  decision  an  impairment  of  the 
obligation  of  the  contract,  which,  under  the  pro- 
vision of  the  Constitution,  the  Supreme  Court  of 
the  United  States  will  not  permit.^'* 

33.  What  constitutes  discrimination.— Article  IV, 
§2,  of  the  Constitution  of  the  United  States  pro- 
vides that  the  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states.  Primarily  this  clause  of  the 
Constitution  prohibits  a  state  from  taxing  the  prop- 
erty of  non-residents  at  a  higher  rate  than  the  prop- 
erty of  its  own  citizens  and  from  imposing  upon  non- 
residents a  greater  excise  for  the  privilege  of  doing 
business  within  the  state  than  that  imposed  upon  its 
citizens.  A  state  statute  prohibiting  persons  not  resi- 
dents of  the  state  from  selling  goods  within  the  state 
except  upon  payment  of  a  license  fee  higher  thah  that 
imposed  upon  resident  merchants  is  in  violation  of 
this  provision,^'^  but  a  uniform  tax  upon  all  sales 
within  the  state,  whether  made  by  a  citizen  of  the 
state  or  by  a  citizen  of  another  state,  is  unobjection- 
able.*^   If  a  state  attempts  to  tax  shares  of  stock  in 

BOGelpcke  v.  Dubuque,  1  Wall.  175  (TJ.  S.). 
51  Ward  V.   Maryland,   12  Wall.  418    (tJ.  S.). 
62  Woodruff  V.  Parham,  8  Wall.  123  (XT.  S.). 
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a  domestic  corporation  owned  by  non-residents,  it 
must  not  tax  them  more  severely  than  shares  held  by 
its  own  citizens.^* 

34.  Rights  of  foreign  corporations. — ^A  corpora- 
tion is  not  a  citizen  within  the  meaning  of  this  clause 
of  the  Constitution  and  it  consequently  has  no  con- 
stitutional rights  as  such  to  transact  business  in  any 
state  other  than  that  from  which  it  received  its  char- 
ter.^* A  state  can  accordingly  impose  whatever  tax 
it  sees  fit  upon  a  foreign  corporation  seeking  to  do 
a  purely  local  business  within  its  limits,  and  if  the 
corporation  wishes  to  avail  itself  of  the  privilege  it 
must  take  it  subject  to  the  accompanying  burden.^" 
When,  however,  a  corporation  is  in  the  service  of  the 
United  States,  or  engaged  in  foreign  or  interstate 
commerce,  the  state  cannot  lawfully  exclude  it  from 
its  limits,  or  tax  it  for  the  privilege  of  entering  them, 
but  these  exemptions  arise  from  other  provisions  of 
the  Constitution  than  that  now  under  consideration.^" 
When  a  foreign  corporation  has  already  come  into  a 
state  in  compliance  with  the  laws  of  the  state  and 
has  acquired  property  of  a  fixed  and  permanent 
nature  therein,  the  state  cannot  thereafter  subject  it 
to  a  new  and  additional  franchise  tax  which  is  not 
imposed  upon  domestic  corporations  doing  a  similar 
business.^'' 

ss  Williams  v.  Fears,  179  IT.  S.  270. 

o*Paul  V.  Virginia,  8  Wall.  168  (U.  S.). 

05  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305, 

58  See  §§19  and  23. 

67  Southern  By.  Co.  v.  Greene,  216  TI.  S.  400. 
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CHAPTEE  V. 
THE  PUBLIC  USES  FOR  WHICH  TAXES  CAN  BE  LEVIED. 

35.  The  use  must  be  public. — The  principle  that 
money  cannot  be  raised  under  the  form  of  taxation 
to  be  devoted  to  a  use  not  public  is  expressed  in  vari- 
ous ways  in  the  constitutions  of  the  different  states, 
and  indeed  may  be  said  to  follow  from  the  existence 
of  any  restrictions  upon  the  power  of  taxation  found 
in  the  grant  of  that  power  to  the  legislature,  a  grant 
of  power  which  is  intended  to  cover  the  whole  subject 
of  legislation  for  the  purpose  of  revenue  and  to 
exclude  any  arbitrary  imposition  which  could  not 
rightly  be  dignified  by  the  name  of  tax.^*  Taxation 
for  a  use  not  public  is  also  forbidden  by  the  Consti- 
tution of  the  United  States,  as  not  constituting  due 
process  of  law.®"  The  power  to  levy  taxes  is  founded 
on  the  right,  duty  and  responsibility  of  maintaining 
and  administering  the  governmental  functions  of  the 
state  and  of  providing  for  the  public  welfare.  To 
justify  any  exercise  of  the  power  requires  that  the 
expenditure  which  it  is  intended  to  meet  shall  be 
for  some  public  service  or  some  object  which  concerns 
the  public  welfare.  The  promotion  of  the  interests 
of  individuals,  and  the  incidental  benefit  to  the  pub- 
's The  power  of  Congress  to  levy  taxes  is  only  ' '  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  welfare  of  the  United  States." 
U.  S.  Const.,  Art.  I,  §  8. 

59  Loan  Association  v.  Topeka,  20  Wall.  655  (IT.  S.),  Leading  Illustba- 
TivE  Cases. 
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lie  whicli  may  result  from  their  prosperity,  does  not 
justify  the  grant  to  them  of  public  money  raised  by 
taxation  to  enable  them  either  to  use  their  property 
or  to  carry  on  their  business  to  better  advantage.®" 

36.  Public  service  a  public  use. — The  test  of  a 
public  use  for  the  purpose  of  taxation  is,  however, 
much  the  same  as  that  employed  in  ascertaining 
proper  subjects  for  the  power  of  eminent  domain, 
and  it  is  well  settled  that  private  corporations  which 
furnish  the  public  with  the  necessities  and  conve- 
niences of  life  and  are  of  such  a  character  that  it 
is  customary  and  proper  to  entrust  them  with  the 
power  of  eminent  domain  may  be  aided,  if  the  legis- 
lature deems  it  advisable,  by  public  funds  raised  by 
taxation.®^ 

37.  Business  enterprises. — ^It  would  not  be  a 
public  use  of  money  for  the  government  to  expend  it 
in  the  establishment  of  stores  and  shops  for  the  pur- 
pose of  carrying  on  a  business  of  manufacturing  or 
selling  goods  in  competition  with  individuals  with 
a  view  either  to  the  profit  that  could  be  made  through 
the  income  to  be  derived  from  the  business  or  to  the 
indirect  gain  that  might  result  to  purchasers  if  prices 
were  reduced  by  governmental  competition.*'*  It  is, 
however,  permissible  for  the  government  to  embark 
in  the  enterprise  of  furnishing  the  public  with  the 
necessities  and  conveniences  of  life  whenever  the 

soLoan  Association  v.  Topeka,  20  Wall.  655  (IJ.  S.),  Leading  Illustra- 
tive Cases;  Lowell  v.  Boston,  111  Mass.  454. 

«i  See  subject,  Eminent  Domain,  §§  24,  25.  Public  funds  m&j  be  given 
to  a  railroad  company:  Ballroad  Co.  v.  County  of  Otoe,  16  Wall.  667 
(TJ.  S.). 

«2  Opinion  of  the  Justices,  155  Mass.  598,  30  N.  E.  1142;  182  Mass.  605, 
66  N.  E.  25;  211  Mass.  624,  98  N.  E.  611. 
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exercise  of  a  governmental  function  sucli  as  the  exclu- 
sive use  of  a  portion  of  tlie  public  streets  or  the  exer- 
cise of  the, power  of  eminent  domain  is  required  to 
carry  on  the  enterprise.** 

38.  Moral  obligations  —  Gratuities.  —  Another 
phase  in  which  the  power  of  the  legislature  to  dispose 
of  funds  raised  by  taxation  has  frequently  been  con- 
sidered consists  of  the  payment  to  individuals  who 
have  performed  meritorious  services  to  the  public  of 
sums  of  money  when  there  is  no  legal  obligation  to 
make  such  payment.  It  is  well  settled  that  a  statute 
providing  for  the  payment  of  moral  obligations  is 
constitutional,  and  there  is  no  objection  to  reimburs- 
iag  individuals  for  money  they  have  paid  on  behalf 
of  the  public  or  expenses  they  have  incurred  in  the 
performance  of  public  service  or  the  defense  of  pub- 
lic rights.®*  When,  however,  persons  formerly  in  the 
service  of  the  state  have  received  their  allotted  com- 
pensation and  it  is  sought  to  allow  them  an  additional 
unstipulated  reward,  such  payment  cannot  constitu- 
tionally be  made  with  the  public  funds  unless  it  can 
fairly  be  thought  that  the  result  will  be  to  encourage 
loyalty  and  faithful  service  and  that  the  public  good 
will  be  thereby  served.®^ 

39.  The  use  must  be  of  the  district  taxed. — Tax- 
ation must  be  for  the  public  uses  of  the  district  taxed. 
It  is  not  competent  for  the  legislature  of  a  state  to 

«3  Opinion  of  the  Justices,  150  Mass.  592,  24  N.  E.  1084;  State  v.  Toledo, 
48  Ohio  St.  112,  26  N.  E.  1061. 

8*Cooley,  Taxation  (3rd  ed.),  p.  209;  Bristol  v.  Johnson,  34  Mich.  123. 

«5  Opinions  of  the  Justices,  166  Mass.  589,  44  N.  E.  625;  175  Mass.  599, 
57  N.  B.  675;  186  Mass.  603,  72  N.  E.  95;  190  Mass.  611,  77  N.  E.  820; 
211  Mass.  608,  98  N.  E.  338;  Brodhead  v.  Milwaukee,  19  Wis.  624. 

419 


30  CONSTITUTIONAL  LAW 

donate  money,  raised  by  taxation  upon  the  persons 
and  property  within  the  state,  for  the  relief  of  resi- 
dents of  other  states  or  of  foreign  countries  who  may 
be  suffering  from  famine,  flood  or  other  disaster.  It 
would  not  be  within  the  power  of  the  legislature  to 
impose  arbitrarily  upon  one  city  or  town  the  whole 
cost  of  a  public  improvement  in  a  city  or  town  situ- 
ated in  a  distant  part  of  the  state  or  to  require  the 
municipality  in  which  a  state  institution  happened 
to  be  established  to  sustain  the  whole  cost  of  main- 
taining it.  Nevertheless,  the  legislature  has  a  wide 
discretion  in  the  apportionment  of  public  burdens 
among  the  different  subdivisions  of  the  state,  and  a 
statute  imposing  the  cost  of  maintaining  a  particular 
public  improvement  upon  the  counties,  cities  or  towns 
that  may  in  the  opinion  of  the  legislature  be  benefited 
by  the  establishment  of  the  improvement  is  unques- 
tionably constitutional  unless  the  court  can  plainly 
see  that  it  was  not  enacted  in  good  faith  and  was 
intended  as  the  mere  spoliation  of  a  district  in  dis- 
favor with  the  prevailing  party  in  the  legislature.®* 
A  town  may  be  compelled  to  pay  the  whole  or  part 
of  the  cost  of  a  state  institution  within  its  limits  if 
the  town  receives  most  of  the  benefit  from  its  estab- 
lishment or  if,  as  in  the  case  of  public  highways,  such 
provision  is  a  fair  and  convenient  way  of  distributing 
a  general  public  burden  among  the  cities  and  towns 
of  the  state. 

88  Merrick  v.  Amherst,  12  Allen   500    (Mass.) ;   Steiner  v.  Sullivan,  74 
Minn.  498,  77  N.  W.  286;  Kirby  v.  Shaw,  19  Pa.  St.  258. 
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CHAPTER  VI. 

THE  SITUS  OF  PROPERTY  FOR  THE  PURPOSE  OF 
TAXATION. 

40.  State  cannot  tax  property  not  within  its 
jurisdiction. — ^It  is  well  settled  that  no  state  can  ta^ 
property  tlia^  is  not  within  its  jurisdiction.  This  rule 
as  a  moral  obligation  is  inherent  to  the  very  existence 
of  a  constitutional  government  and  it  is  established 
by  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  as  a  practical  restriction  enforced 
by  the  federal  courts.  An  attempt  by  a  state  to 
require  property  not  within  its  jurisdiction  to  con- 
tribute to  the  support  of  the  government  thereof 
would  not  be  taxation,  but  spoliation;  and  it  would 
deprive  the  owner  of  his  property  without  the  essen- 
tial "due  process  of  law."*^  It  is  not,  however, 
always  easy  to  determine  the  location  or  situs  of 
property,  as  it  is  called,  so  as  to  fix  the  jurisdiction 
for  the  purpose  of  taxation. 

41.  Real  estate — Unit  system. — Real  property  is 
of  course  taxed  only  in  the  state  in  which  it  is  situ- 
ated. Nevertheless  a  railroad,  telegraph  line  or  other 
similar  system  extending  through  two  or  more  states 
may  be  valued  as  a  unit,  and  the  proportion  of  the 
total  value  which  the  mileage  within  one  state. bears 
to  the  total  mileage  may  be  used  as  a  basis  of  taxa- 
tion within  that  state,  unless  there  are  some  peculiar 

•estate  Tax  on  Foreign  Held  Bonds,  15  Wall.  300  (TT.  S.). 
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circumstances  which  render  such  a  method  so  unjust 
as  to  constitute  it  a  mere  subterfuge  for  taxing  prop- 
erty outside  the  state.  In  determining  the  total  value 
in  such  a  case  it  is  proper  to  include  the  value  of  the 
franchise  of  the  company,  and  a  reasonable  method 
of  determining  the  total  value  of  the  franchise  and 
the  other  property  employed  in  the  system  considered 
as  a  going  concern  is  to  take  the  total  value  of  the 
capital  stock,  deducting  property  located  in  another 
state  and  not  used  in  the  business.®*  An  express  com- 
pany doing  business  in  several  states,  although  its 
property  is  not  physically  bound  together  like  a  rail- 
road or  a  telegraph  line,  may  be  taxed  in  accordance 
with  the  method  above  described.*® 

42.  Tangible  personal  property. — The  situs  of 
personal  property  was  formerly  governed  by  the 
maxim  that  movable  property  follows  the  owner,  and 
it  was  the  practice  theoretically  at  least  to  tax  an 
individual  in  the  state  of  his  domicile  for  all  his 
personal  property,  tangible  and  intangible,  .wherever 
situated,  although  the  propriety  of  taxing  tangible 
personaL  property  in  the  state  in  which  it  is  per- 
manently located,  regardless  of  the  domicile  of  its 
owner,  has  long  been  recognized.'''*  Thus  tangible 
property  kept  by  its  owner  in  a  state  other  than  that 
in  which  he  dwelt  might  have  been  subject  to  double 
taxation.  Recently,  however,  the  Supreme  Court  of. 
the  United  States  has  held  that  a  state  has  no  power 
to  tax  tangible  personal  property  permanently  located 

•8 Pullman's  Palace  Car  Co.  v.  Pennsylvania,   141  TJ.  S.   18;   Western 
Union  Telegraph  Co.  v.  Massachusetts,  125  U.  S.  530. 
89  Fargo  V.  Hart,  193  U.  S.  490. 
10  Old  Dominion  Steamship  Co.  v.  Virginia,  198  tJ.  S.  299. 
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outside  the  limits  of  the  state,  although  owned  by  one 
of  its  own  citizens  or  by  a  domestic  corporation^^  A 
state  does  not,  however,  lose  the  power  to  tax  the 
tangible  personal  property  of  a  resident  or  of  a 
domestic  corporation  to  its  full  value  by  reason  of  the 
fact  that  it  is  frequently  taken  into  other  states ;  the 
rule  that  movable  property  follows  the  owner  pre- 
vails unless  the  property  in  question  has  acquired  a 
definite  location  in  another  state,''^  but  property  regu- 
larly used  in  several  states  may  be  taxed  in  each  state 
in  proportion  to  the  average  amount  within  the  limits 
of  the  state  imposing  the  tax/* 

43.  Intangible  property. — ^With  regard  to  intan- 
gible property,  or  even  property  evidenced  by  tangi- 
ble pieces  of  paper  such  as  notes,  bonds  or  stock 
certificates,  as  a  general  rule  the  old  maxim  prevails 
and  the  situs  of  the  property  for  the  purpose  of  taxa- 
tion is  the  domicile  of  its  owner,  the  creditor  and  not 
the  debtor  being  of  course  the  owner  of  a  debt.''*  In- 
tangible property  may,  however,  be  so  identified  with 
a  certain  locality  by  being  used  in  connection  with  a 
business  carried  on  therein  that  it  is  proper  to  tax 
it  in  that  locality.'^*  Shares  of  stock  in  a  corporation 
may  be  made  taxable  in  the  state  in  which  the  cor- 
poration is  organized,  whether  owned  by  residents  or 
non-residents  f^  and  it  is  also  customary  to  tax  such 
shares  in  the  domicile  of  their  owner. 

TiXJiiion  Transit  Co.  v.  Kentucky,  199  XJ.  S.  194. 
T2  Southern  Pacific  Co.  v.  Kentucky,  222  V.  S.  63. 
T3 Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  IT.  S.  18,  26. 
7*  State  Tax  on  Foreign  Held  Bonds,  15  Wall.  300  (U.  S.) ;  Kirtland  v. 
Hotehkiss,  100  TJ.  S.  491. 
"  Buck  V.  Beach,  206  U.  S.  392. 
"  Corry  v.  Baltimore,  196  TJ.  S.  466. 
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CHAPTER  VII. 
UNIFORMITY,  EQUALITY  AND  DUE  PROCESS  OP  LAW. 

44.  Classification  not  forbidden  by  Fourteenth 
Amendment. — It  m'ay  be  taken  as  fundamental  that 
taxes  must  be  apportioned  by  a  general  rule  applied 
without  any  arbitrary  discrimination  against  any 
individual  or  class  of  individuals,  and  that,  it  would 
not  be  competent  for  the  legislature  to  tax  the  prop- 
erty or  the  privileges  and  occupations  of  a  designated 
person,  or  of  persons  of  a  certain  race,  or  political 
party,  or  religious  belief,  at  a  greater  or  less  rate 
than  similar  property  or  the  same  privileges  and 
occupations  when  owned  or  exercised  by  the  rest  of 
the  community.  Mere  arbitrary  discrimination  and 
distinctions  based  upon  immaterial  differences  would 
deprivethe  victims  of  the  equal  protection  of  the  laws 
in  violation  of  the  Fourteenth  Amendment  as  well 
as  of  corresponding  provisions  in  many  of  the  state 
constitutions.  It  may  be  taken  as  equally  weU  set- 
tled that  there  is  nothing  in  the  Fourteenth  Amend- 
ment which  requires  a  state  to  tax  all  property  within 
its  jurisdiction  at  the  same  rate.  Different  classes  of 
property  may  bie  taxed  at  different  rates  as  the  pub- 
lic policy  of  the  state  may  seem  to  require  and  excises 
may  be  imposed  upon  certain  occupations  and  not 
upon  others  without  violating  the  provisions  of  the 
amendment  unless  there  is  a  clearly  hostile  discrimi- 
nation against  certain  persons  or  classes  not  based 
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upon  any  reasonable  distinction."  Certain  classes  of 
property  may  be  wholly  exempted  from  taxation 
without  giving  rise  to  an  occasion  for  interference 
by  the  federal  courts^* 

45.  Classification  prohibited  in  some  states. — 
There  are,  however,  special  provisions  in  the  consti- 
tutions of  many  of  the  states  requiring  that  taxes 
shall  be  uniform,  or  proportional  or  imposed  equally 
upon  all  property,  and  in  such  states  the  legislature 
has  not  the  power  to  classify  property  for  the  pur- 
pose of  taxation  or  to  exempt  property  of  a  certain 
class  as  a  matter  of  public  policy  or  for  the  encour- 
agement of  a  particular  industry.  All  property  with- 
in the  jurisdiction  of  the  state  which  is  owned  and 
held  in  such  a  way  that  it  ought  to  be  available  to 
its  owner  to  increase  his  ability  or  enlarge  his  duty 
to  assist  in  defraying  the  expenses  of  the  government 
must  be  included  in  the  aggregate  of  property  upon 
which  assessments  are  made  and  all  such  property 
in  a  given  taxing  district  must  be  assessed  at  the 
same  rate.  Exact  proportion  is  of  course  impossible, 
but  the  aim  of  every  statute  must  be  equality,  and  a 
statute  which  tends  directly  and  necessarily  to  pro- 
duce disproportion  is  unconstitutional.  A  statute 
exempting  property  from  taxation  is  accordingly 
invalid  unless  it  applies  only  to  property  already 
taxed,  directly  or  indirectly,  in  some  other  way,  to 
property  devoted  to  a  public  or  semi-public  use,  or 
to  property  of  insignificant  value  and  of  such  char- 
acter that  it  may  be  supposed  to  be  owned  by  every 

"Bell's  Gap  Eailroad  Co.  v.  Pennsylvania,  134  TJ.  S.  232. 
"Missouri  v.  Doekery,  191  XT.  S.  165. 
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one  alike.''®  It  is  not  necessary  in  order  to  meet  the 
requirement  that  taxes  shall  be  proportional  that  the 
rate  shall  be  identical  in  all  the  municipal  corpora- 
tions throughout  the  state ;  uniformity  in  each  city, 
town  or  other  taxing  district  is  all  that*  is  required.*" 

46.  Exemptions. — The  property  of  a  state  or  of' 
a  municipal  corporation  is  universally  held  to  be 
exempt  f rotn  taxation  even  in  the  absence  of  a  statute 
specifically  exempting  it,  because  it  cannot  be  sup- 
posed that  the  legislature  intended  that  property 
paid  for  by  taxation  should  be  taxed.*^  It  is  the  law 
in  every  state  that  the  property  of  charitable,  educa- 
tional and  religious  organizations  shaU  not  be  taxed, 
and  such  exemptions  do  not  violate  the  requirement  of 
uniformity,  because  such  organizations,  though  in  a 
sense  private,  relieve  the  public  of  a  burden  which  it 
would  otherwise  have  to  bear  itself.  It  is  also  cus- 
tomary to  exempt  the  clothes,  household  furniture  and 
tools  of  every  individual  to  a  limited  extent  and  such 
exemptions  are  sanctioned  in  part  by  custom  and  gen- 
eral acquiescence  and  in  part  by  the  slight  effect  that 
they  have  toward  producing  disproportion. 

47.  Excises. — ^It  is  nowhere  required  that  excises 
must  apply  alike  to  all  occupations,  privileges  and 
acts  which  might  be  the  subjects  of  taxation,  and  no 
such  requirement  would  be  practicable.  The  only 
limits  upon  the  discretion  of  the  legislature  in  impos- 

T9  People  V.  McCreery,  34  Cal.  432;  Hunsaker  v.  Wright,  30  Bl.  146; 
Opinions  of  the  Justices,  195  Mass.  607,  84  N.  E.  499;  208  Mass.  616,  94 
N.  E.  1043. 

so  Providence  Institution  for  Savings  v.  Boston,  101  Mass.  575;  Oilman 
V.  Sheboygan,  2  Black  510   (IT.  S.). 

81  Eoehester  ,v.  Eush,  80  N.  Y.  302;  Erie  County  v.  Erie,  113  Pa.  St. 
360,  6  Atl.  136. 
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ing  excises  are  that  each  excise  must  apply  to  all 
persons  performing  the  same  act  or  enjoying  the 
same  privilege,  and  a  distinction  founded  upon  an 
immaterial  difference  is  consequently  unconstitu- 
tional f^  that  the  legislature  cannot  impose  an  unrea- 
sonable excise  upon  the  doing  of  an  act  which  it  has 
not  the  power  to  prohibit;®^  and,  it  has  sometimes 
been  held,  the  permissible  subjects  of  excise  are  con- 
fined to  such  undertakings  as  one  may  not  lawfully 
follow  in  the  exercise  of  a  natural  right  without  aid 
from  the  government  and  without  affecting  the  rights 
or  interests  of  others  in  such  a  way  as  properly  to 
call  for  governmental  regulation;  and  that  conse- 
quently the  legislature  cannot  constitutionally  lay  an 
excise  upon  such  natural  rights  as  the  performance 
of  simple  labor  or  the  making  of  simple  contracts.** 

48.  Notice  and  hearing. — The  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  pro- 
vides that  no  state  shall  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law.  In 
all  cases  of  interference  with  property  rights  by  pub- 
lic authority  the  owner  of.  the  property  is  entitled 
under  this  provision  to  notice  and  a  hearing  appro- 
priate to  the  occasion,  but  when  the  interference  con- 
sists of  the  levying  of  the  annual  general  tax,  the 
statute  itself  which  provides  for  the  time  and  manner 
of  the  levy  is  sufficient  notice  to  the  taxpayers  of  the 
assessment  of  the  tax  to  satisfy  the  Constitution.*'* 

82  Atchison,  etc.,  R.  E.  Co.  y.  Clark,  60  Kan.  826,  58  Pac.  477;  Muhlen- 
brinck  v.  Oommissioners,  42  N.  J.  L.  364. 
88  See  §4. 

8*  Opinion  of  the  Justices,  196  Mass.  602,  85  N.  E.  545. 
85 Merchants'  Bank  v.  Pennsylvania,  167  TJ.  S.  461. 
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The  person  assessed  is  entitled  to  a  hearing  upon  the 
validity  and  amount  of  the  tax  before  it  is  conclu- 
sively established  against  him;*®  but  due  process  in 
matters  of  taxation  does  not  necessarily  mean  a  judi- 
cial proceeding;  the  Constitution  is  satisfied  by  a 
hearing  .before  a  board  of  revision  or  even  before 
the  assessors  themselves.®'^  A  hearing  denotes  an 
opportunity  to  the  taxpayer  to  offer  evidence  and 
submit  arguments.** 

49.  Penalty  for  not  filing  list. — ^It  is  customary 
to  require  persons  subject  to  taxation  to  furnish  the 
assessors  with  a  list  of  their  taxable  property  and  to 
restrict  their  right  to  an  abatement  if  they  fail  to  file 
such  a  list.  It  has  been  held  that  a  provision  which 
precludes  a  taxpayer  from  contesting  an  excessive 
tax  in  any  form  of  action  because  he  omitted  from  his 
list  property  which  he  honestly  believed  to  be  not 
taxable  is  unconstitutional  ;**  but  statutes  which  pro- 
vide merely  that  a  person  failing  without  good  cause 
to  file  any  list  at  all  shall  be  precluded  from  appeal- 
ing from  an  adverse  decision  by  the  assessors  upon 
his  application  for  abatement  are  unobjectionable.*" 

50.  Permissible  methods  of  collection. — ^As  far  as 
the  collection  of  taxes  is  concerned,  due  process  does 
not  require  judicial  proceedings,  and  the  payment  of 
taxes  may  be  constitutionally  enforced  by  distress  of 
the  goods  and  arrest  of  the  person  if  there  is  an 

88  Davidson  v.  New  Orleans,  96  U.  S.  97. 

8T  Palmer  v.  McMahon,  133  TJ.  S.  660;  Michigan  Central  B.  R.  Co.  v. 
Powers,  201  V.  S.  245. 

88  Londoner  v.  Denver,  210  U.  S.  373. 

89  Central  of  Georgia  By.  Co.  v.  Wright,  207  TJ.  S.  127. 

noGlidden  v.  Harrington,  189  U.  S.  255;  Sears  v.  Assessors  of  Nahant, 
208  Mass.  208,  94  N.  E.  467. 
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oppc|rtunity  at  some  stage  to  contest  the  validity  of 
the  tax.**  Taxes  on  land  may  be  collected  by  proceed- 
ings in  rem  and  a  personal  notice  to  the  owner  of  land 
of  a  sale  for  non-pa,yment  of  taxes  is  not  essential  to 
due  process."^  New  remedies  created  by  statute  may 
be  applied  to  taxes  already  due  and  penalties  may 
be  imposed  applicable  only  to  certain  classes  of  cor- 
porations upon  their  failure  to  pay  taxes  when  due.®* 

«i  Palmer  v.  MeMahon,  133  U.  S.  660. 
•    oaTurpin  v.  Lemon,  187  U.  S.  51. 
93  League  v.  Texas,  184  TJ.  S.  156. 
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CHAPTER  VIII. 
ASSESSMENT  OF  TAXES. 

51.  The  process  of  assessment. — The  actual  as- 
sessment of  taxes  is  ordinarily  performed  by  a  board 
of  local  officials  called  assessors,  who,  after  the  city, 
town,  county  or  district  for  which  they  act  has  voted 
to  appropriate  a  certain  sum  from  the  tax  levy,  are 
charged  with  the  duty  of  apportioning  the  sum  so 
voted  upon  the  persons  and  property  subject  to  taxa- 
tion within  their  district.  This  apportionment  con- 
stitutes the  assessment,  and  the  process  of  assessment 
consists  of  listing  the  persons  and  items  of  property 
to  be  taxed,  and  fixing  the  value  of  such  items,  the  tax 
rate  being  fixed  by  the  proportion  that  the  sum  to  be 
raised  bears  to  the  total  valuation  of  taxable  prop- 
erty within  the  district. 

52.  Mandatory  and  directory  provisions. — The 
laws  of  each  state  prescribe  in  detail  the  manner  in 
which  the  assessment  should  be  made,  but  compliance 
with  such  provisions  is  not  necessarily  essential  to 
the  validity  of  a  tax.  All  those  provisions  which  are 
intended  for  the  security  of  the  citizen,  for  ensuring 
an  equality  of  taxation  and  to  enable  everyone  to 
know  with  reasonable  certainty  for  what  poUs  and 
for  what  real  and  personal  estate  he  is  taxed  and  for 
what  all  those  who  are  liable  with  him  are  taxed  are 
conditions  precedent,  and  if  they  are  not  observed  he 
is  not  legally  taxed;  but  many  regulations  are  made 
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by  statute,  designed  for  the  information  of  assessors 
and  other  ofl&cers  and  intended  to  promote  method, 
system  and  uniformity  in  the  modes  of  procedure, 
the  compliance  or  non-compliance  ,with  which  in  no 
respect  affects  the  rights  of  taxpaying  citizens.  Such 
provisions  may  be  considered  directory  merely,  and 
non-compliance  with  them  does  not  affect  the  validity 
of  the  tax.**  The  assessors  may  delegate  the  clerical 
work  of  their  office  to  subordinates  and  may  even 
divide  up  the  different  parts  of  the  town  among  them- 
selves, but  each  act  of  assessment  must  be  the  act  of 
at  least  a  majority  of  the  assessors  themselves.®^ 

53.  Assessment  made  as  of  a  certain  day.-^As- 
sessments  are  usually  made  once  each  year  and  as 
of  a  certain  date  in  the  year  which  determines  the  lia- 
bility of  persons  and  property  to  taxation  for  the 
year.  A  change  in  the  domicile  of  a  person  or  in 
the  ownership  of  property  after  that  date  is  not 
material,  even  if  it  occurs  before  the  assessment  has 

■.actually  taken  place.®®  In  many  of  the  states  tax- 
payers are  notified  to  bring  in  lists  of  their  property, 
and  are  liable  to  various  penalties  if  they  faU  to 
comply  with  the  notice. 

54.  Real  and  personal  estate.r— It  has  been  the 
custom  from  the  first,  settlement  of  this  country  to 
divide  taxable  'property  into  two  classes,  real  and 
personal,  and  to  assess  these  two  classes  on  different 
principles.    Eeal  estate  is  assessed  where  it  lies  to 

»*San  Francisco,  etc.,  B.  E.  Co.  v.  State  Board,  60  Cal.  12;  Slaughter  v. 
Lonisvaie,  89  Ky.  112,  8  S.  W.  917;  Torrey  v.  Millbury,  21  Pick.  64 
(Mass.). 

»5  People  V.  Hagadorn,  104  N.  T.  516,  10  N.  E.  891. 

B*Harman  v.  New  Marlborough,  9  Cush.  525  (Mass.). 
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the  person  appearing  of  record  to  be  the  owner,  and 
separate  parcels  must  be  separately  assessed.  Per- 
sonal property  is  assessed  to  the  owner  in  the  place 
of  his  domicile  and  may  be  either  itemized  or  assessed 
in  a  lump  sum,  in  the  discretion  of  the  assessors. 

55.  Domicile. — ^Every  man  must  have  a  domicile; 
and  he  can  have  but  one  at  any  given  time.  His  domi- 
cile is  the  place  in  which  he  lives  with  the  intent  to 
make  it  his  home,  and  domicile  thus  embraces  both 
act  and  intent.®^  One  intends,  however,  certain  things 
to  which  the  law  gives  their  necessary  legal  conse- 
quences, and  a  person  who  lives  in  a  place  for  an 
indefinite  period  without  the  intent  of  returning  to 
his  former  home  acquires  a  domicile  there  regardless 
of  his  personal  sentiments.®®  A  person  who  owns 
dwelling  houses  in  more  than  one  town  and  occupies 
each  of  them  a  substantial  portion  of  the  year  may 
as  a  practical  matter  elect  in  which  town  he  shall  be 
taxed,  for  his  own  intent  in  such  a  case  is  almost 
always  decisive;  and  if  he  forms  such  intent  while 
actually  living  in  one  of  the  houses  he  thereby  ac- 
quires a  domicile  in  the  town  in  which  it  is  situated. 
Motive,  as  distinguished  from  intent,  is  immaterial. 
One  may  change  his  domicile  from  one  town  to  an- 
other merely  to  diminish  the  amount  of  his  taxes  if 
the  act  and  intent  are  both  present. 

A  domicile  once  established  remains  until  a  new 
one  is  acquired ;  and  consequently  one  who  has  aban- 
doned his  original  home  with  intent  never  to  return 

87 Lyman  v.  Fiske,  17  Pick.  231  (Mass.);  Hall  v.  Murdock,  114  Mich.  233, 
72  N.  W.  150. 

»8  Beecher  v.  Detroit,  114  Mich.  228,  72  N.  W.  206. 
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does  not  lose  Ms  domicile  until  he  has  acquired  a  new 
one  by  arriving  at  a  different  place  with  the  intent 
to  stay  there  an  indefinite  period.®'  Domicile  once 
acquired  is  presumed  to  continue  and  the  burden  of 
proof  is  on  him  who  seeks  to  establish  a  change. 
Domicile  is  not  lost  by  absence  for  a  merely  tempo- 
rary purpose  with  intent  to  return.  An  intent  to 
return  at  a  remote  and  indefinite  period  will  not, 
however,  control  an  actual  dwelling  at  a  different 
place  with  all  the  characteristics  of  a  permanent 
home  and  place  of  abode.  In  some  cases  domicile 
may  be  acquired  without  physical  presence ;  as  in  the 
case  of  a  minor  supported  by  his  parents,  or  of  a 
married  woman.  In  such  cases  the  domicile  generally 
follows  that  of  the  father  or  husband. 

5^.  Evidence  of  domicile. — A  question  of  domi- 
cile not  uncommonly  requires  for  its  solution  an 
inquiry  into  the  habits,  character,  pursuits,  domestic 
relations  and  in  general  the  whole  history  of  the 
person  assessed  from  his  youth  to  the  time  of  the 
assessment,  and  any  evidence  having  a  legitimate 
bearing  upon  the  facts  which  establish  domicile  is 
admissible.  Upon  the  question  of  intent  the  person 
assessed  may  testify  himself,  and  he  may  introduce 
in  his  own  iavor  declarations  made  by  himself  at  the 
time  he  was  removing  or  performing  some  other  act 
,  affecting  his  domicile.  Such  declarations  accompany- 
ing an  act  are  admitted  oil  general  principles  of  the 
law  of  evidence  as  part  of  the  res  gestae;  but  mere 
declarations  not  accompanying  an  act  are  not  admis- 
sible in  his  favor.    Past  declarations  of  the  person 

»»  Warren  v.  Thomaston,  43  Me.  406;  Borland  v.  Boston,  132  Mass.  89. 
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assessed  as  to  his  domicile  or  intentions  may  be  used 
against  him  whether  they  accompanied  an  act  or  hot, 
as  admission  against  interest. 

57.  Tangible  personal  property. — ^The  simple  sys- 
tem of  taxing  all  personal  property  at  the  domicile 
of  the  owner  has  been  much  broken  in  on  by  legis- 
lation, and  it  is  now  customary  to  tax  machinery, 
stock  in  trade  and  even  sometimes  all  tangible  prop- 
erty in  the  city  or  town  in  which  it  is  kept  or  main- 
tained during  the  year. 

58.  The  tax  list. — ^After  the  assessment  is  com- 
pleted the  assessors  enter  it  in  a  formal  list  or  roU 
and  the  list  is  committed  to  another  local  official 
usually  called  a  collector,  with  a  warrant  signed  by 
the  assessors,  calling  upon  the  collector  to  collect  the 
tax.  It  is,  however,  provided  in  most  states  that 
even  after  the  tax  list  is  committed  to  the  collector 
taxable  property  omitted  from  the  list  may  be  added 
thereto  and  committed  to  the  collector  by  a  supple- 
mental warrant. 
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CHAPTER  IX. 
COLLECTION  AND  REMEDIES. 

59.  Summary  methods  permissible. — ^It  has  al- 
ways been  the  practice  under  every  form  of  govern- 
ment to  enforce  the  payment  of  taxes  by  much  more 
summary  methods  than  are  available  to  collect  pri- 
vate debts,  for  if  the  rule  were  otherwise  all  the 
functions  of  government  might  be  crippled  by  the 
concerted  refusal  of  a  discontented  minority  to  pay 
taxes  duly  assessed  or  even  by  a  general  tendency 
to  procrastination  on  the  part  of  the  taxpayers.  The 
prompt  and  unembarrassed  collection  of  taxes  is  con- 
sidered of  more  importance  than  a  possible  incon- 
venience to  one  or  more  citizens,  and  there  is  no  con- 
stitutional objection  to  a  system  by  which  a  tax  is 
summarily  collected  without  recourse  to  judicial  pro- 
ceedings if  the  persons  from  whom  the  tax  was  col- 
lected have  the  right  to  recover  it  back  in  an  action 
at  law  if  it  proves  to  have  been  wrongfully  assessed.^ 
A  tax  is  not  a  debt  and  cannot  be  collected  by  an 
action  at  law  unless  the  statutes  specifically  provide 
such  a  means  for  collection.^ 

60.  Distress  and  arrest. — The  primary  method 
for  the  collection  of  taxes  is  by  distress,  that  is,  the 
seizure  and  sale  of  personal  property  in  advance  of 
judicial  proceedings.   Distress  is  not  the  enf  orcemjent 

1  Palmer  v.  MeMahon,  133  TJ.  S.  660;  State  v.  Allen,  2  McCord  55  (S.  C). 

2  Lane  County  v.  Oregon,  7  Wall.  71  (U.  S.). 
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of  a  lien,  and  in  the  absence  of  a  statute  to  tlie  con- 
trary the  property  seized  must  be  the  property  of 
the  person  taxed  when  it  is  seized,^  and  it  need  not 
have  been  the  property  on  account  of  which  the  tax 
was  assessed.  Upon  the  failure  of  the  collector  to 
find  goods  to  distrain  he  was  formerly  authorized 
almost  everywhere  to  arrest  and  imprison  the  person 
of  the  delinquent.  This  method  of  collection  has  been 
done  away  with  in  many  of  the  states ;  it  is  not,  how- 
ever, affected  by  a  statute  abolishing  in^risonment 
for  debt.* 

61.  Tax  sales. — Taxes  upon  real  estate  are  col- 
lected by  a  sale  of  the  lands  themselves.  Real  estate 
is  subject  to  a  lien  for  taxes  from  the  date  as  of  when 
the  taxes  are  assessed  which  is  not  lost  by  a  transfer 
of  the  property.^  This  remedy  is  generally  in  addi- 
tion to  the  remedies  against  the  owner,  except  in  the 
case  of  special  assessments  imposed  upon  the  land 
itself.  The  sale  of  land  for  non-payment  of  taxes  is 
such  an  extreme  interference  with  private  property 
that  the  law  guards  the  rights  of  the  owner  with  the 
utmost  care.  The  due  performance  of  every  step  in 
the  proceedings  even  in  the  most  minute  particulars 
is  a  condition  precedent  to  the  validity  of  the  sale,® 
and  the  deed  to  the  purchaser  must  contain  all  the 
recitals  required  by  law  or  it  will  convey  no  title.'' 
The  title  conveyed  by  a  tax  deed  is  a  new  and  para- 

3  Jaffray  v.  Anderson,  66  Iowa  718,  24  N.  W.  527. 

*  Poll-Tax,  Collection  of,  21  E.  I.  582,  44  Atl.  805. 

0  Osterberg  v.  Union  Trust  Co.,  93  TJ.  S.  424. 

8  Lyon  V.  Alley,  130  U.  S.  177;  Brown  v.  Veazie,  25  Me.  359;  Wilson  v. 
Doe  e.  a.  Bell,  7  Leigh  22   (Va.). 

7  Duncan  v.  Gillette,  37  Kan.  156,  14  Pae.  479;  Dameron  v.  Jamison, 
143  Mo.  483,  45  S.  W.  258. 
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mount  title  and  not  a  sum  of  all  the  existing  interests 
in  the  property,  and  it  wipes  out  all  existing  liens, 
leases,  mortgages,  easements  or  restrictions.^  After 
the  sale  the  owner  is  allowed  a  certain  period  in  wliich 
to  redeem  the  property,  and  the  statutes  giving  the 
right  of  redemption  are  liberally  construed  in  favor 
of  the  owner.'  The  right  of  redemption  extends  to 
all  persons  having  an  interest  in  the  property  in 
question. 

62.  Petition  for  abatement. — ^In  every  state  there 
is  provision  made  by  statute  for  the  abatement  of 
taxes  on  petition  of  the  person  assessed.  Such  peti- 
tion is  in  some  states  heard  by  the  assessors  them- 
selves, in  some  by  a  higher  board  of  administrative 
officers,  and  in  some  by  a  court ;  but  there  is  no  con- 
stitutional right  to  a  hearing  by  a  judicial  body. 
Findings  of  fact  by  the  designated  tribunal  are  final, 
but  rulings  df  law  may  be  taken  by  certiorari  to  the 
highest  court  of  the  state.  Petition  for  abatement  is 
the  only  remedy  for  an  excessive  tax,  whether  the 
fault  is  in  including  property  not  owned  by  the  per- 
son assessed,  or  in  valuing  too  high  the  property  he 
owns.*"  If  he  fails  to  apply  for  abatement  he  cannot 
show  that  the  tax  was  excessive  even  in  proceedings 
to  enforce  its  collection. 

63.  Suit  against  town. — If  a  tax  is  wholly  invalid 
by  reason  of  having  been  assessed  either  under  an 
unconstitutional  statute,  or  without  compliance  with 
some  mandatory  provisions  of  law,  or  for  an  illegal 

8  Hefner  v.  Northwestern  Life  Insurance  Co.,  123  TJ.  S.  747. 

sQault's  Appeal,  33  Pa.  St.  94. 

loBeeson  v.  Johns,  124  TJ.  S.  56;  In  re  Munn,  165  N.  Y.  149,  58  N.  E.  881. 
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purpose,  or  upon  a  person  not  subject  to  taxation  in 
the  city  or  town  in  whieli  it  was  assessed,  and  has 
been  collected  by  compulsory  process,  the  person 
assessed  may  recover  the  sum  so  collected  in  an  action 
in  the  nature  of  assumpsit  for  money  had  and  re^ 
ceived  against  the  city  or  town."  He  cannot,  how- 
ever, sue  the  city  or  town  in  tort  and  recover  dam- 
ages for  imprisonment  or  for  the  value  of  goods 
distrained." 

,  64.  Injunction. — ^It  is  the  original  and  sounder 
rule  that  for  reasons  of  public  policy  equity  will  not 
interfere  with  the  collection  of  taxes,  at  any  rate 
unless  one  of  the  recognized  grounds  of  equity  juris- 
diction is  present.^*  Ordinarily  the  person  assessed 
has  an  adequate  remedy  at  law,  by  paying  the  tax 
under  duress  and  recovering  it  back.  Jn  many  juris- 
dictions, however,  this  rule  has  been  broken  in  on  so 
frequently  that  an  injunction  is  the  usual  recourse  of 
a  person  confronted  with  a  demand  for  the  payment 
of  an  illegal  tax. 

65.  Suit  against  assessors. — ^An  action  in  tort  will 
lie  against  assessors  for  the  illegal  assessment  of  a 
tax,  as  when  they  fail  to  comply  with  the  provisions 
of  statute,  or  when  the  purpose  of  the  tax  is  illegal, 
or  the  person  assessed  was  not  subject  to  taxation  in 
their  district."  They  are  not  liable  for  irregulari- 
ties in  the  vote  of  the  town,  or  for  errors  of  judgment 

"Avery  v.  East  Saginaw,  44  Mich.  587,  7  N.  W.  177;  Bruecher  v.  Port 
Chester,  101  N.  Y.  240,  4  N.  E.  272. 

12  Lorillard  v.  Monroe,  11  N.  Y.  392. 

isCooley,  Taxation  (3rd  ed.),  pp.  1411-1461;  Loud  v.  Charlestown,  99 
Mass.  208. 

i«  National  Bank  v.  Elmira,  53  N.  Y.  49. 
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in  assessing  a  person  subject  to  their  jurisdiction/" 
The  collector  is  protected  by  his  warrant  if  it  is  good 
on  its  face,  and  is  not  liable  for  any  irregularity  in 
the  assessment/®  He  is  liable  fpr  enforcing  a  war- 
rant invalid  on  its  face  or  for  violating  the  provisions 
of  law  relating  to  the  collection  of  taxes/'' 

15  State  V.  Reed,  159  Mo.  77,  60  S.  W.  70 ;  Fawoett  v.  Dole,  67  N,  H. 
168,  29  Atl.  693  j  Williams  -v.  Weaver,  75  N.  Y.  30. 
uNowell  V,  Tripp,  61  Me.  426;  Abbott  v.  Yost,  2  Denio  86   (N.  Y.). 
"  Kean  y.  Kinnear,  171  Ea.  St.  639,  33  Atl,  325. 
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CHAPTER  X. 
SPECIAL  ASSESSMENTS. 

66.  Special  assessments  constitutional. — ^In  view 
of  the  early  development  of  special  assessments  and 
their  long  and  unquestioned  usage,  it  is  not  surpris- 
ing that  when  objection  to  the  constitutionality  of 
this  form  of  taxation  was  finally  made  it  was  not  sus- 
tained by  the  courts.  It  was  universally  held  that 
none  of  the  requirements  of  the  Constitution  were 
violated  by  a  tax  levied  for  public  purposes  of  a  local 
character  although  imposed  only  on  a  certain  town 
or  district  or  on  persons  residing  or  owning  property 
in  a  particular  locality,  and  that  an  assessment  made 
on  persons  in  respect  of  their  ownership  of  certain 
property  which  received  a  peculiar  benefit  from  the 
expenditure  of  the  money  raised  by  the  tax  or  by 
reason  of  their  residence  in  the  vicinity  of  a  proposed 
public  improvement  and  the  special  advantage  or 
convenience  which  will  accrue  to  them  and  their 
property  therefrom,  is  not  invalid,  although  it  does 
not  operate  on  all  persons  and  property  in  the  com- 
munity in  the  same  manner  as  taxes  levied  for  gen- 
eral purposes.^®  Although  special  assessments  are 
not  in  themselves  unconstitutional,  the  opportunity 
for  unfairness  and  oppression  offered  by  their  use  is 
so  much  greater  than  is  offered  by  general  taxation 
that  the  constitutional  provisions  affecting  the  power 

18  People  V.  Brooklyn,  4  N.  Y.  419;   Dorgan  v.  Boston,  12  Allen  22S 
(Mass.). 
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of  taxation  have  been  liberally  construed  in  favor 
of  the  individual  in  their  application  to  special 
assessments. 

67.  Public  use  required. — The  well  established 
principle  that  public  funds  raised  by  taxation  cannot 
be  devoted  to  any  use  not  public  is  not  limited  in  its 
application  to  funds  raised  by  general  taxation,  but 
applies  to  special  assessments  as  well.^^ 

68.  Benefit  must  be  local. — ^A  public  improve- 
rbent,  to  be  the  basis  of  a  special  assessment,  must 
have  an  actual  and  beneficial  effect  upon  a  well  de- 
fined and  limited  area.  The  only  departure  permis- 
sible from  the  system  of  general  taxation  by  which 
all  the  property  in  a  given  territorial  unit  is  assessed 
at  a  uniform  rate  is  the  local  special  assessment  justi- 
fied by  the  local  character  of  the  improvement.'*"  The 
general  benefit  to  all  the  property  in  a  city  or  town 
arising  from  a  particular  public  improvement  must 
be  met  by  general  taxation. 

69.  Lawful  objects  of  assessments.  —  Certain 
classes  of  public  undertakings  are  not  in  the  nature 
of  things  proper  objects  of  special  assessments;  but 
for  others  if  they  do  in  fact  confer  a  benefit  of  a 
local  character  a  special  assessment  can  be  constitu- 
tionally levied.  In  the  latter  class,  it  has  been  held, 
faU  the  construction  and  alteration  of  public  streets, 
the  construction  of  sewers  for  house  sewage  and 
drains  for  surface  water;  the  construction  of  side- 
walks, of  parks  and  even  of  railroad  stations.*^  Ordi- 

iB  Morse  v.  Stpcker,  1  Allen  150  (Mass.). 

20  State  V.  Eeis,  38  Minn.  371,  38  N.  W.  97. 

21  Cooley,  Taxation  (3rd  ed.),  pp.  1159-1179. 
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narily  local  benefit  is  not  derived  from  a  public  im- 
provement unless  it  is  constructed,  but  there  may  be 
improvements  of  such  a  nature  that  the  mere  formal 
laying  out  confers  a  benefit,  and  the  construction  may 
confer  another  benefit.*^  Local  benefit,  to  be  the 
basis  of  an  assessment,  need  not  be  of  a  permanent 
character,  and  assessments  have  been  sustained  for 
watering  a  street  or  for  maintaining  a  sewer.  It 
is  no  objection  to  the  validity  of  an  assessment  that 
the  owner  of  the  land  assessed  has  no  legal  right  to 
have  the  improvement  for  which  he  is  assessed  main- 
tained f  orever.^^ 

70.  Assessment  must  not  exceed  the  cost. — The 
assessment  must  not  exceed  the  cost  of  the  improve- 
ment. A  special  assessment  is  a  tax  and  the  benefit 
is  estimated  only  as  a  means  of  apportioning  the  tax 
and  providing  a  fixed  limit  of  the  amount  to  be 
assessed  upon  each  estate.  The  fact  of  such  benefit 
from  the  improvement  furnishes  a  justification  for 
the  imposition  of  the  tax  upon  a  particular  class  of 
estates  instead  of  a  levy  in  the  general  way  of  ordi- 
nary taxation,,  but  such  benefit  would  not  of  itself 
warrant  the  exaction  of  money  by  way  of  compensa- 
tion therefor.  The  estates  are  assessed  not  for  the 
benefit  conferred  but  for  the  cost  of  the  public  im- 
provement. The  essential  point  in  the  proceeding  is 
the  expenditure  for  a  public  service  for  which  taxa- 
tion in  some  form  is  requiredi,"* 

In  ascertaining  the  cost  which  is  to  be  the  basis  of 

22  Foster  v.  Park  Commissioners,  133  Mass.  321. 

23  Sears  v.  Street  Commissioners,  180  Mass.  274,  62  N.,  E.  397. 

2*  People  V.  McWethy,  165  111.  222,  46  N.  E.  187;  State  v.  District  Court, 
80  Minn.  293,  83  N.  W.  183. 
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an  assessment  and  the  benefit  in  accordance  with 
which  the  whole  or  part  of  the  cost  is  to  be  assessed, 
there  is  no  objection  to  joining  different  features  of 
what  are  really  part  of  the  same  public  improvement. 
There  is  no  constitutional  objection  to  the  enactment 
of  a  statute  authorizing  the  levying  of  an  assessment 
for  a  public  improvement  completed  before  the  enact- 
ment of  the  statute,^®  even  if  changes  of  ownership 
in  the  lands  assessed  have  intervened,  and  the  reas- 
sessment of  an  assessment  held  void  for  irregularity 
or  error  is  equally  unobjectionable. 

71,  Relation  of  kssessment  to  benefit. — It  has 
long  been  a  mooted  point  among  constitutional  law- 
yers in  the  country  at  large  whether  a  special  assess- 
ment can  be  constitutionally  imposed  upon  a  parcel 
of  land  in  accordance  with  a  rule  which  excludes 
all  inquiry  upon  the  question  of  actual  benefits  and 
which  may  result  in  the  assessment  of  an  amount  in 
substantial  excess  of  such  benefits.  Many  eminent 
authorities,  among  them  the  Supreme  Court  of  the 
United  States,  hold  that  it  is  no  violation  of  the  gen- 
eral prohibitions  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution  or  of  similar  pro- 
visions of  the  constitutions  of  the  states  if  the  legis- 
lature designates  a  certain  area  as  benefited  by  a 
public  improvement  and  directs  that  the  whole  or  a 
part  of  the  cost  of  the  iinprovement  be  assessed  upon 
the  various  parcels  of  land  situated  within  the  desig- 
nated area  in  proportion  to  the  size,  frontage  or  value 
of  the  respective  parcels,^®  unless  it  plainly  appears 

25  Seattle  v.  Kelleher,  195  TJ.  S.  351. 

28  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  324. 
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that  the  so-called  assessment  is  an  abuse  and  not  an 
exercise  of  the  taxing  power  and  a  mere  act  of  confis- 
cation under  the  guise  of  law.*^ 

In  some  of  the  states,  however,  it  has  in  recent 
years  become  definitely  settled  that  the  provisions  of 
the  state  constitution  protect  an  owner  of  land  from 
being  obliged  to  pay  a  special  assessment  in  excess 
of  the  benefit  actually  received  by  his  land.  Even  an 
assessment  of  the  whole  or  a  specified  portion  of  the 
cost  of  a  public  improvement  upon  the  parcels  bene- 
fited in  proportion  to  the  benefits  actually  received 
cannot  be  sustained  unless  it  can  be  inferred  from  the 
statute  authorizing  such  assessment  that  the  actual 
benefit  to  each  parcel  assessed  is  not  to  be  exceeded. 

While  the  statutes  have  in  some  instances  required 
the  assessing  board  to  determine  the  actual  benefit  to 
each  parcel  assessed,  even  those  courts  which  have 
adopted  the  stricter  rule  have  recognized  that  the 
accurate  ascertainment  of  the  exact  amount  of  benefit 
may  be  no  easy  matter  and  have  sanctioned  the  adop- 
tion of  rules-of -thumb  which  reach  reasonably  cor- 
rect results,  especially  when  such  rules  are  authorized 
by  the  legislature  itself  and  have  been  employed  for 
many  years  without  objection.  Assessments  propor- 
tioned to  the  area,  the  valuation  or  the  frontage  of 
the  parcels  of  land  affected  by  a  public  improvement 
were  all  sustained  ^s  valid  almost  everywhere  before 
the  stricter  rule  was  adopted,  and  it  is  stiU  held  that 
in  thickly  settled  localities,  where  the  different  par- 
cels of  land  are  of  the  same  general  character,  such 
methods  of  assessment  may  be  treated  as  reasonably 

27  Norwood  V.  Baker,  172  TI.  S.  269. 
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accurate  schemes  of  ascertaining  the  actual  benefit. 
In  the  absence  of  evidence  that  assessments  Ijy  such 
methods  work  actual  injustice  the  court  will  not 
assume  that  they  are  invalid  or  set  them  aside  at  the 
eomplaiut  of  an  owner  who  is  not  himself  aggrieved; 
but  such  an  assessment  it  is  held  cannot  be  constitu- 
tionally enforced  upon  an  estate  which  is  assessed 
more  than  it  is  in  fact  benefited.  An  assessment  made 
in  accordance  with  a  method  which  is  plainly  likely 
to  result  in  disproportionate  taxation  may  be  treated 
as  invalid  in  any  proceeding  in  which  it  comes  before 
the  court,  and  the  application  of  one  of  the  customary 
methods  to  a  whole  municipality  which  contains  dis- 
tricts of  divergent  characteristics  falls  within  the 
scope  of  this  principle.^® 

72.  Hearing.— It  is  now  well  settled  that  no  stat- 
ute is  constitutional  which  authorizes  the  final  and 
.conclusive  determination  of  the  amount  of  the  assess- 
ment upon  each  parcel  of  land  without  giving  the 
owner  of  such  land  an  opportunity  for  a  hearing.^® 
It  is  not,  however,  necessary  that  the  owner  be  heard 
when  the  assessment  is  made  in  the  first  instance  if 
he  is  given  an  opportunity  for  application  for  abate- 
ment or  for  appeal.*" 

It  is  sometimes  provided  that  the  application  for 
abatement  may  be  heard  by  a  jury,  but  it  is  weU  set- 
tled that  there  is  no  constituticmal  right  to  a  jury  trial 
in  such  cases,  or  even  to  a  hearing  before  a  judicial 

28  White  V.  Gove,  183  Mass.  333,  67  N.  E.  359;  New  York,  etc.,  E.  E.  Co. 
V.  Kearney,  55  N.  J.  L.  463,  26  Atl.  800;  Philadelphia  v.  Eule,  93  Pa.  St.  15. 
2»  Spencer  v.  Merchant,  125  U.  S.  345. 
so  Hodge  V.  Muscatine  County,  196  U.  S.  276. 
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tribunal.  The  hearing  may  be  before  the  board  which 
made  the  original  assessment,  or  before  another  board 
which  while  acting  judicially  in  this  instance  is  not  a 
court  and  is  composed  of  executive  officers.^^  The 
findings  of  fact  of  such  boards  are  conclusive  and 
cannot  be  contested  in  courts  of  law.  The  law  must 
entrust  the  final  disposition  of  such  questions  to  some 
one  and  it  is  at  least  as  satisfactory  to  entrust  it  to  a 
tribunal  of  experts  responsible  to  the  people  as  to  a 
court  or  jury. 
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PART  VI 
NATURALIZATION 

BY 

GEORGE  F.  TUCKER,  A.B.,  LL.B.,  PH.D.* 

CHAPTER  I. 
EXPATRIATION  DEFINED  AND  EXPLAINED. 

1.  The  doctrine  of  perpetual  allegiance. — ^Expa- 
triation is  the  abandonment  of  one's  nationality. 
There  was  long  a  difference  of  opinion  as  to  whether 
the  doctrine  of  perpetual  allegiance  to  a  country  was 
tenable  and  as  to  whether  a  free  person  had  a  right 
to  leave  the  country  of  his  birth  and  become  a  citizen 
of  a  country  which  was  willing  to  naturalize  him. 
Great  Britain  long  adhered  to  the  rule  of  perpetual 
allegiance,  and  her  impressment  upon  the  high  seas 
of  naturalized  American  citizens  of  British  birth  was 
the  chief  cause  of  the  war  of  1812.  The  question  was 
settled  in  this  country  by  an  Act  of  Congress  passed 
in  1868^  declaring  that  "the  right  of  expatriation  is 

*Heinl>eT  of  the  Boston  Bar;  former  Beporter  of  deciBions  of  Massa- 
chusetts Supreme  Judicial  Court.  Author:  "Testamentary  Forms  and 
Notes  on  Wills;"  "Manual  of  Massachusetts  Corporations.";, 

1  Now  U.  S.  Eev.  Stats.,  §  1999. 
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a  natural  and  inherent  right  of  all  people,"  It  is 
provided  that  naturalized  citizens  of  the  United 
States,  while  in  foreign  countries,  shall  receive  from 
this  government  the  same  protection  as  native-born 
citizens,^  and  that  American  citizens  unjustly  de- 
prived of  liberty  by  a,  foreign  government  shall  re- 
ceive the  protection  of  the  United  States.^  Great 
Britain  in  1870  passed  an  act  permittiag  the  expa- 
triation of  British  subjects.  It  is  to  be  noted  that 
desertion  from  the  army  or  navy  of  the  United  States 
forfeits  the  rights  of  citizenship.* 

2.  Treaties  recognizing  expatriation. — The  stat- 
utes permitting  expatriation  are  what  .are  termed 
municipal  law  and  would  have  no  force  in  foreign 
countries,  if  inconsistent  with  their  laws.  To  make 
them  effective,  treaties  recognizing  expatriation 
were  entered  into  by  the  United  States  with  various 
foreign  powers,  notably  with  Great  Britain.  They  pro- 
vide generally  that  citizens  of  one  country  who  have 
resided  in  the  other  uninterruptedly  for  a  certain 
period,  and  during  such  period  have  become  natu- 
ralized, are  citizens  thereof;  that  the  declaration  of 
an  intention  to  become  a  citizen  of  the  one  or  the 
other  country  has  not  for  either  party  the  effect  of 
naturalization;  that  a  naturalized  citizen  of  one  coun- 
try, on  returning,  is  liable  to  trial  and  punishment 
for  an  action  committed  before  his  emigration;  as, 
for  example,  military  duty,  although  in  many  treaties 
there  is  a  modification  of  this  rule;  that  the  conven- 
tions between  the  two  countries  as  to  the  mutual 

2  V.  S.  Eev.  Stata.,  §  2000. 
s  U.  S.  Eev.  Stats.,  §  2001. 
*V.  S.  Eev.  Stata.,  §1998. 
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delivery  of  criminals  are  to  remain  in  force;  and  that 
the  emigrant  from  the  one  state,  who  becomes  a  citi- 
zen of  the  other,  shall  not,  on  returning  to  his  original 
country ,~be  constrained  to  resume  his  former  citizen- 
ship, yet  he  may  of  his  own  accord  acquire  it.^ 

3.  Methods  of  expatriation. — ^Naturalization,  as 
will  hereinafter  be  seen,  is  the  most  common  mode  of 
expatriation.  For  many  years  questions  arose  as  to 
whether  Americans  had  divested  themselves  of  citi- 
zenship by  taking  the  oath  of  allegiance  to  foreign 
states.  The  decisions  of  the  executive  departments, 
were  not  in  harmony;  but  it  is  now  declared  that 
"any  American  citizen  shall  be  deemed  to  have  ex- 
patriated himself,"  (1)  by  becoming  naturalized  in 
a  foreign  state,  (2)  by  taking  an  oath  of  allegiance 
to  a  foreign  state,  (3)  by  residing  for  two  years  in 
the  foreign  state  from  which  he  came,  or  five  years 
in  any  other  foreign  state,  provided  that  the  pre- 
smnption  may  be  overcome  by  satisfactory  evidence, 
and  that  there  shall  be  no  expatriation  when  this 
country  is  at  war,  and  (4)  by  the  marriage  of  an 
American  woman  to  a  foreigner,  she  being  permitted 
to  resume  her  American  citizenship  at  the  termina- 
tion of  the  marital  relation.® 

4.  Same  subject — Executive  order  of  the  presi- 
dent.— The  above  provision  (3)  as  to  residence  in  a 
foreign  state  necessitated  an  executive  order  direct- 
ing changes  in  the  diplomatic  and  consular  regula- 
tions, and  under  date  of  April  19,  1907,  circular  in- 
structions were  issued  by  the  Department  of  State 

"  Van  Dyne,  Naturalization,  pp.  441-473. 

»  Act  of  Mar.  2,  1907,  §1  2,  3,  34  U.  S.  Stats,  at  Large,  p.  1228. 
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to  diplomatic  and  consular  officers  declaring  that 
the  presumption  that  one  has  ceased  to  be  an  Anaer^- 
ican  citizen  may  be  overcome  by  establishing, 

"(a)  That  his  residence  abroad  is  solely  as  a 
representative  of  American  trade  and  commerce,  and 
that  he  intends  eventually  to  return  to  the  United 
States  permanently  to  reside;  or 

"(b)  That  his  residence  abroad  is  in  good  faith, 
^for  reasons  of  health  or  for  education,  and  that  he 
intends  eventually  to  return  to  the  United  States  to 
reside;  or 

"(c)  That  some  unforeseen  or  controlling  exi- 
gency beyond.his  power  to  foresee  has  prevented  his 
carrying  out  a  bona  fide  intention  to  return  to  the 
United  States  within  the  time  limited  by  law,  and 
that  it  is  his  intention  to  return  and  reside  in  the 
United  States  immediately  upon  the  removal  of  the 
preventing  cause."'' 

5.  When  expatriation  is  not  effected. — Grenerally 
expatriation  is  not  effected  if  Ul  health  or  pecuniary 
trouble  renders  it  impossible  for  a  person  to  return 
to  this  country;  if  the  person  resides  abroad  only  as 
the  agent  or  representative  of  an  American  business 
or  is  a  missionary,  who  does  not  intend  to  abandon 
his  nationality. 

There  are  decisions  that  merely  entering  into  the 
military  or  naval  service  of  a  foreign  government 
does  not  accomplish  expatriation.  There  are  also 
rulings  that,  if  the  law  of  the  foreign  govermhent 
confers  citizenship  on  the  volunteer  in  consideration 
of  his  enlisting,  expatriation  is  complete.    Accept- 

T  Van  Djne,  NatuTalization,  p.  342. 
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ing  public  office  under  a  foreign  government  may  or 
may  not  effect  expatriation.  If  such  acceptance  is 
in  violation  of  the  laws  of  the  person's  own  govern- 
ment and  without  its  permission,  then  expatriation 
is  effected.  It  is  to  be  noted  that  if,  in  so  accepting 
office,  an  oath  of  allegiance  to  the  foreign  country  is 
required,  there  can  be  no  question  as  to  expatriation.® 

8  Chap.  I,  §  3. 
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CHAPTEE  n. 

COLLECTIVE  NATURALIZATION— IVCBTHODS 
ENUMERATED. 

6.  Collective  naturalization  defined. — ^As  will  be 
hereinafter  seen,  the  usual  method  of  naturalization 
is  by  the  voluntary  petition  of  an  alien  conformably 
to  the  laws  of  the  country  whose  citizen  he  desires  to 
become.  However,  the  people  resident  in  a  district 
or  country  may  become  citizens  of  another  country 
without  any  action  on  their  part.  This  is  collective 
naturalization  and  may  be  defined  as  the  govern- 
mental proceeding  whereby  the  inhabitants  of  a  ter- 
ritory collectively  or  certain  classes  of  such  inhab- 
itants have  citizenship  conferred  upon  them  without 
action  on  their  own  part.  In  this  country  this  method 
of  naturalization  is  not  unusual  and  may  be  accom- 
plished by  conquest,  by  treaty,  by  special  act  of  Con- 
gress, and  by  admission  of  new  states.  - 

7.  Naturalization  by  conquest. — The  nationality  of 
the  inhabitants  of  territory  acquired  by  conquest  be- 
comes that  of  the  government  under  whose  dominion 
they  pass,  subject  to  the  right  of  election  on  their 
part  to  retain  their  former  nationality  by  removal 
or  otherwise,  as  may  be  provided.  The  Constitution 
confers  upon  the  government  of  the  United  States 
authority  to  make  treaties,  and  the  power  to  acquire 
territory  is  an  incident  of  national  sovereignty.  "By 
the  general  principles  of  the  law  of  nations  every 
government  which  is  sovereign  within  its  sphere  of 
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action  possesses  as  an  inherent  attribute  tlie  power 
to  acquire  territory  by  discovery,  by  agreement  or 
treaty,  and  by  conquest.  *  *  *  Wherever  a  gov- 
ernment acquires  territory  as  a  result  of  any  of  the 
modes  above  stated,  the  relation  of  the  territory  to 
the  new  government  is  to  be  determined  by  the  ac- 
quiring power,  in  the  absence  of  stipulations  upon 
the  subject."® 

8.  Naturalization  by  treaty. — "Where  a  treaty 
contains  no  conditions  for  incorporation,  and,  above 
all,  where  it  not  only  has  no  such  conditions,  but  ex- 
pressly provides  to  the  contrary,  incorporation  does 
not  arise  until,  in  the  wisdom  of  Congress,  it  is 
deemed  that  the  acquired  territory  has  reached  that 
state  where  it  is  proper  that  it  should  enter  into  and 
form  a  part  of  the  American  family."^"  However, 
in  treaties  ceding  territory,  provisions  are  generally 
inserted  determining  the  status  of  its  inhabitants  in 
the  acquiring  state.  In  the  treaty  of  1898,  by  which 
Spain  ceded  Porto  Rico  and  the  Philippine  Islands 
to  the  UnitOT  States,  it  was  provided  that  Spanish 
subjects,  natives  of  the  Peninsula,  residing  in  the 
territory  ceded,  might,  by  conforming  with  certain 
conations,  preserve  their  allegiance  to  Spain,  but 
that  the  status  of  the  natives  should  be  determined 
by  Congress.  By  the  treaty  of  1794  with  Great  Bri- 
tain, British  subjects  continuing  to  reside  at  Detroit, 
without  declaring  their  intention  within  a  year  of 
remaining  British  subjects,  became  American  citi- 
zens. 

s  Downes  v.  Bidwell,  182  V.  S.  244,  300. 
10  Downes  v.  Bidwell,  182  U.  S.  244,  339. 
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9.  Same  subject. — By  the  treaty  of  1803  with 
France,  it  was  provided  that  inhabitants  of  Louisi- 
ana should  be  admitted  to  all  the  rights  of  citizens 
of  the  United  States.  The  treaty  of  1819  with  Spain, 
ceding  Florida,  contains  a  similar  provision.  By  the 
treaty  of  1848  with  Mexico,  inhabitants  of  California 
and  other  ceded  territory  were  allowed  to  elect 
whether  they  would  retain  the  rights  of  Mexican  citi- 
zens, or  acquire  those  of  citizens  of  the  United  States. 
By  the  treaty  of  1867  with  Russia,  ceding  Alaska  to 
the  United  States,  the  inhabitants  might  remain 
Russian  subjects  by  returning  to  Russia,  but  those 
remaining,  except  uncivilized  native  tribes,  were  to 
become  citizens  of  the  United  States.  Before  1871, 
Indians  remaining  behind  on  the  removal  of  their 
tribes  westward  were  by  treaty  declared  citizens, 
and  individuals  were  authorized  to  become  citizens 
on  applying  for  naturalization;  but  in  1871  it  was 
declared  that  Indians  should  be  dealt  with  in  the 
future  by  the  Congress,  and  not  by  treatv. 

10.  Naturalization  by  special  acts  orCongress. — 
Occasionally  naturalization  is  conferred  by  special 
acts  of  Congress,  as  in  the  eases  of  the  admission  of 
certain  aliens  to  citizenship  in  1802  and  1816,  in  the 
case  of  the  enactment  in  1872,  providing  that  "aU 
persons  born  in  the  district  or  country  formerly  known 
as  the  Territory  of  Oregon,  and  subject  to  the  juris- 
diction of  the  United  States  on  the  18th  of  May,  1872, 
are  citizens  of  the  United  States  in  the  same  manner  as 
if  bom  elsewhere  in  the  United  States;"  in  the  case 
of  an  enactment  in  1900,  after  the  annexation  of 
Hawaii,  declaring  that  residence  there  before  May 
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14,  1900,  was  the  same  as  residence  in  the  United 
States  and  in  the  Territory  of  Hawaii,  and  no  dec- 
laration of  intention  was  required  of  those  who  had 
resided  in  the  islands  at  least  five  years  prior  to  said 
May  14;  in  the  case  of  an  American  woman  who  had 
married  a  British  subject  and  was,  after  his  death, 
re-admitted  to  citizenship  by  a  joint  resolution  of 
Congress  in  1898,  conformably  to  the  treaty  of  1870 
with  Great  Britain-,  and  in  the  case  of  Indians,  many 
of  whom  were  made  citizens  or  were  authorized  to 
become  citizens  by  acts  of  Congress. 

11.  Naturalization  by  admission  of  new  states. — 
The  Constitution  of  the  United  States  provides  that 
"new  states  may  be  admitted  by  the  Congress  into 
this  union  *  *  *  the  Congress  shall  have  power 
to  dispose  of,  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property  be- 
longing to  the  United  States.  "^^  Those  who  were 
citizens  of  the  original  thirteen  states  became  citi- 
zens of  the  United  States  when  the  Constitution  was 
adopted.  In  the  case  of  the  northwest  territory  the 
ordinance  of  1787  made  provision  for  the  election  of 
representatives  by  free  male  inhabitants,  of  fuU  age, 
and  for  the  forming  in  the  territory  of  not  less  than 
three,  nor  more  than  five,  states.^^  Inhabitants  other 
than  those  who  were  originally  citizens  of  the  United 
States  came  within  the  meaning  of  the  ordinance  and 
later  enabling  acts  of  Congress."  So  the  treaties  of 
1803  and  1819,  relative  to  Louisiana  and  Florida,  re- 
spectively, provided  that  all  the  inhabitants  of  the 

11  Art.  IV,   §  3. 

12  U.  S.  Eev.  Stats.,  pp.  13-16. 

18  Van  Dyne,  Naturalization,  p.  325. 
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ceded  territories  should  be  admitted  to  all  the  rights 
of  citizenship.  So,  also,  in  the  case  of  the  annexation 
of  Texas,  under  a  joint  resolution  of  Congress  in 
1845.  "Congress  Tiaving  the  power  to  deal  with  the 
people  of  the  territories  in  view  of  the  future  states 
to  be  formed  from  them,  there  can  be  no  doubt  that, 
in  the  admission  of  a  state,  a  collective  naturalization 
may  be  effected  in  accordance  with  the  intention  of 
Congress  and  the  people  applying  for  admission."" 

i*Boyd  V.  Thayer,  143  U.  S.  135,  170. 


456 


CHAPTER  m. 

NATURALIZATION  AGCOBDING  TO  FEDERAL  LAWS- 
PRELIMINARY  METHOD  OF  PROCEDURE. 

12.  Naturalization  defined. — ^Naturalization  may 
be  defined  as  the  act  of  investing  an  alien  with  all  the 
rights  of  a  native-bom  citizen  or  subject;  or,  more 
briefly  stated,  it  is  the  act  by  which  an  alien  is  made 
a  citizen  of  another  country.  In  the  United  States 
power  to  naturalize  is  vested  in  Congress,  the  Con- 
stitution providing  that  "The  Congress  shall  have 
power  *  *  *  to  establish  an  uniform  Rule  of 
Naturalization."  It  has  been  repeatedly  held  that 
the  states  cannot  exercise  this  power.  It  is  said  by 
Chief  Justice  Marshall  that  "a  naturalized  citizen 
is  indeed  made  a  citizen  under  an  act  of  Congress, 
but  the  act  does  not  proceed  to  give,  to  regulate,  or 
to  prescribe  his  capacities.  He  becomes  a  member 
of  the  society,  possessing  all  the  rights  of  a  native 
citizen,  and  standing,  in  the  view  of  the  Constitution, 
on  the  footing  of  a  native.  The  Constitution  does  not 
authorize  Congress  to  enlarge  or  abridge  those  rights. 
The  simple  power  of  the  national  legislature  is  to 
prescribe  a  uniform  rule  of  naturalization,  and  the 
exercise  of  this  power  exhausts  it,  so  far  as  respects 
the  individual.  The  Constitution  then  takes  him  up, 
and,  among  other  rights,  extends  to  him  the  capacity 
of  suing  in  the  coiu'ts  of  the  United  States,  precisely 
under  the  same  circmnstances  under  which  a  native 
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might  sue.  He  is  distinguishable  in  nothing  from  a 
native  citizen,  except  so  far  as  the  Constitution 
makes  the  distinction.   The  law  makes  none."^" 

13.  Same  subject — ^Federal  statutes. — The  states 
may  confer  upon  aliens  the  rights  of  their  own  citi- 
zens, as  to  held  property,  real  or  personal,  and  gen- 
erally to  participate  in  the  affairs  of  government. 
But  it  is  well  said  that  aliens  are  not  thus  made 
citizens  of  the  United  States,  nor  are  they  entitled 
to  the  rights  of  citizens  of  other  states.  There  are 
constitutional  prohibitions.  It  is  provided  that  "no 
state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States"  and  "the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged 
by  *  *  *  any  state  on  account  of  race,  color,  or 
previous  condition  of  servitude."^® 

Early  federal  statutes  providing  for  naturalization 
are  those  of  1790, 1795  and  1802.  The  enactments  on 
the  subject  appear  in  Title  XXX  of  the  United 
States  Eevised  Statutes.  A  few  statutes  were  added 
in  later  years,  and,  the  system  having  become  so  lax 
and  frauds  so  numerous,  the  whole  subject  was  mod- 
ified and  enlarged  imder  a  stricter  statute  of  1906, 
which  has  been  slightly  amended  by  later  acts.  The 
Bureau  of  Immigration  and  Naturalization  has 
charge  of  all  matters  of  naturalization  under  the 
Secretary  of  Commerce  and"  Labor,  who  is  directed 
to  provide  the  Bureau  with  offices  and  aU  facilities 
for  the  discharge  of  its  duties.^''   He  shall  make  regu- 

15  Osborn  v.  United  States,  9  Wheat.  738,  827  (IJ.  S.). 

18  U.  S.  Const.,  Amends.  XIV,  §  1;  XV,  §  1. 

17  Act  of  June  29,  1906,  §S  1  and  2,  34  U.  S.  Stats,  at  Large,  p.  596. 
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lations  to  carry  into  execution  the  provisions  of  the 
act,  and  certified  copies  of  all  documents  under  the 
-tict  shall  be  admitted  in  evidence  equally  with  the 
originals.^* 

14.  Courts  authorized  to  naturalize. — ^Naturaliza- 
tion is  conferred  by  Congress  on  the  courts,  and 
hence  is  a  judicial  function.  Jurisdiction  to  natu- 
ralize is  given  to  the  "United  States  circuit  and  dis- 
trict courts  now  existing,  or  which  may  hereafter 
be  established  by  Congress  in  any  state,  United 
States  district  courts  for  the  territories  of  Arizona, 
New  Mexico,  Oklahoma,  Hawaii,  and  Alaska,  the 
Supreme  Court  of  the  District  of  Columbia,  and  the 
United  States  courts  for  the  Indian  Territory;  also 
all  courts  of  record  in  any  state  or  territory  now  ex- 
isting, or  which  may  hereafter  be  created,  having  a 
seal,  a  clerk,  and  jurisdiction  in  actions  at  law  or 
equity,  or  law  and  equity,  in  which  the  amount  in 
controversy  is  unlimited" ;  jurisdiction  "shall  extend 
only  to  aliens  resident  within  the  respective  judicial 
districts  of  such  courts,"  and  the  courts  shall  be  fur- 
nished by  the  Bureau  of  Immigration  and  Naturali- 
zation with  the  necessary  blank  forms.  It  is  also 
provided  that  all  certificates  of  naturalization  are  to 
be  consecutively  numbered  and  printed  on  safety 
paper.^* 

15.  Who  maybe  naturalized. — The  naturalization 
laws  are  not  extended  to  all  aliens.    They  "apply 

18  Act  of  June  29,  1906,  |  28,  34  U.  S.  Stats,  at  Large,  p.  606.  Compare 
xegnlations  which  were  issued  Oct.  1,  1912.  This  is  a  valuable  summary  and 
may  be  obtained  from  the  clerks  of  the  V.  S.  Circuit  Conrts.  It  is  cited 
herein  as  Naturalization  Kegulations,  1912. 

10  Act  of  June  29,  1906,  I  3,  34  TJ.  S.  Stats,  at  Large,  p.  596. 
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to  aliens  being  free  white  persons,  and  to  aliens 
of  African  nativity,  and  to  persons  of  African 
descent."^"  There  are  decisions  to  the  effect  that 
Japanese,  Hawaiians,  Biu^nese  and  Indians  cannot 
be  naturalized,  although  there  are  exceptions  as 
to  Indians  in  the  case  of  treaties  and  special  laws," 
"No  state  court  or  court  of  the  United  States  shall 
admit  Chinese  to  citizenship."^^  Parsees,  Syrians 
and  Armenians  have  been  admitted  to  citizenship. 
A  Mexican  has  been  natiu-alized,  and  it  has  been 
thought  that  Porto  Eicans  and  Filipinos  might  be 
also,  as  it  is  provided  that  the  naturalization  laws 
are  extended  to  "all  persons  not  citizens  who  owe 
permanent  allegiance  to  the  United  States,  and  who 
may  become  residents  of  any  state  or  organized  ter- 
ritory of  the  United  States,"  with  certain  modifica- 
tions.^* However,  it  has  been  held  that  Congress  did 
not  intend  to  extend  the  privilege  of  citizenship  to 
those  who  had  become  citizens  of  the  Philippines  un- 
der the  Act  of  1902  (providing  for  administration) 
unless  they  were  free  white  persons  or  of  African 
nativity  or  descent.^*  Alien  enemies  are  incapable 
of  naturalization.^®  There  seems  to  be  no  objection 
to  the  naturalization  of  an  alien  immarried  woman, 
and  a  married  woman  may  be  naturalized,  but  prob- 
ably not  against  the  consent  of  her  husband.  The 
alien  wife  of  an  alien  husband  cannot  be  natural- 

20  tr.  S.  Eev.  stats.,   §2169  as  amended  by  18  U.  S.  Stats,  at  Large, 
p.  318. 

21  See  Chap.  II,  §§  9,  10. 

22  Act  of  May  6,  1882,  22  TT.  S.  Stats,  at  Large,  p.  61. 

28  Act  of  June  29,  1906,  §  30,  34  IT.  S.  Stats,  at  Large,  p.  606. 

24  In  re  Alverto,  198  Fed.  688. 

25  U.  S.  Sev.  StatsT,  §  2171. 
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ized.^*  Anarchists  and  polygamists  are  denied  natu- 
ralization.^^ 

16.  Declaration  of  intention. — Commissioners  of 
Immigration  shall  make  a  registry  in  a  book  of  rec- 
ord in  the  case  of  each  alien  arriving  in  the  United 
States  "of  the  name,  age,  occupation,  personal  de- 
scription (including  height,  complexion,  color  of  hair 
and  eyes),  the  place  of  birth,  the  last  residence,  the 
intended  place  of  residence  in  the  United  States,  and 
the  date  of  arrival  of  said  alien,  and,  if  entered 
through  a  port,  the  name  of  the  vessel  in  which  he 
comes,"  and  they  shall  give  to  such  alien  a  certificate 
of  such  registry.^® 

The  alien  shall  declare  on  oath  before  the  clerk  or 
deputy  of  the  court,  in  the  district  in  which  he  re- 
sides, two  years  at  least  before  admission,  and  after 
he  has  reached  eighteen  years,  that  it  is  bona  fide 
his  intention  to  become  a  citizen  of  the  United  States, 
and  to  renounce  allegiance  to  foreign  potentates  or 
states,  naming  particularly  the  potentate  or  state  of 
which  he  is  then  a  citizen  or  subject,  and  the  "decla- 
ration shall  set  forth  the  name,  age,  occupation,  per- 
sonal description,  place  of  birth,  last  foreign  resi- 
dence and  allegiance,  the  date  of  arrival,  the  name 
of  the  vessel,  if  any,  in  which  he  came,"  and  his  pres- 
ent place  of  residence.  No  alien  who,  conformably 
to  law  at  the  date  of  his  declaration,  has  declared  his 
inteiition  shall  be  required  to  renew  such  declaration. 

Any  person  authorized  under  existing  law  to  be- 

20  Van  Dyne,  Naturalization,  p.  51;  United  States  v.  Cohen,  179  Fed.  834. 
"  Act  of  June  29,  1906,  S  7,  34  U.  S.  Stats,  at  Large,  p.  598. 
28  Act  of  June  29,  1906,  §  1,  34  U.  S.  Stats,  at  Large,  p.  596. 
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come  a  citizen  who  lias  resided  constantly  in  the 
United  States  for  five  years  next  preceding  the 
first  day  of  May,  1910,  who,  because  of  misiaf  orma- 
tion,  has  acted  under  the  impression  that  he  was 
or  could  become  a  citizen  and  has  in  good  faith 
exercised  the  rights  of  a  citizen  or  intended  citizen, 
because  of  such  wrongful  information,  may,  upon 
making  a  satisfactory  showing,  and  the  court  be- 
lieves that  such  person  has  been  for  more  than  five 
years  entitled  upon  proper  proceedings  to  be  natu- 
ralized, receive  from  the  said  court  a  final  certificate 
of  naturalization,  and  said  court  may  issue  such  cer- 
tificate without  requiring  proof  of  former  declara- 
tion by  such  person  of  his  intention  to  become  a  citi- 
zen, but  such  applicant  shall  comply  in  all  other  re- 
spects with  the  law  relative  to  the  issuance  of  final 
papers  of  naturalization,^®  The  declaration  shall  be 
made  in  the  clerk's  office  or  in  open  court  and  may 
be  made  unmediately  after  an  alien  arrives  in  this 
country. 

17.  Form  of  declaration  of  intention. — Substan- 
tially the  following  form  of  declaration  of  intention 
shall  be  used: 

Declaration  of  Intention. 

(Invalid  for  all  purposes  seven  years  after  the  date 

hereof.) 

,  ss: 

I, ,  aged years,  occupation , 

do  declare  on  oath  (affirm)  that  my  personal  descrip- 
tion is :  Color ,  complexion ,  height, , 

weight ,  color  of  hair ,  color  of  eyes , 

2»  Act  of  June  29,  1906,  §  4,  First,  34  TJ.  S.  Stats,  at  Large,  p.  596,  as 
amended  by  the  Act  of  Jiine  25,  1910,  §  3,  36  U.  S.  Stats,  at  Large,  p.  830. 
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other  visible  distinctive  marks ;  I  was  bom  in 

on  the day  of ,  anno  Domini ; 

I  now  reside  at ;  I  emigrated  to  the  United 

States  of  America  from on  the  vessel ;  my 

last  foreign  residence  was It  is  my  loona  fide 

intention  to  renounce  forever  all  allegiance  and  fidel- 
ity to  any  foreign  prince,  potentate,  state,  or  sover- 
eignty, and  particularly  to ,  of  which  I  am  now 

a  citizen  (subject) ;  I  arrived  at  the  (port)  of , 

in  the  State  (Territory  or  District)  of ,  on  or 

about  the day  of ,  anno  Domini  ...  T, . ; 

I  am  not  an  anarchist;  I  am  not  a  polygamist  nor  a 
believer  in  the  practice  of  polygamy;  and  it  is  my 
intention  in  good  faith  to  become  a  citizen  of  the 
United  States  of  America  and  to  permanently  reside 
therein.   So  help  me  God. 

(Original  signature  of  declarant)  

Subscribed  and  sworn  to  (affirmed)  before  me  this 
day  of ,  aimo  Domini 

iL.S.]  , 

(Official  character  of  attestor.)^" 

Aliens  must  sign  their  names  in  full  and  without 
abbreviation,  and  the  entries  of  their  names  by  the 
clerk  must  correspond.*^ 

18.  Exceptions  to  the  requirements  of  declara- 
tion of  intention. — ^Any  alien  of  twenty-one  and  up- 
ward, of  either  regular  or  volunteer  forces  of  the 
United  States,  honorably  discharged,  of  good  moral 
character  and  of  one  year's  residence  or  more  within 
the  United  States  previous  to  his  application,  may 
be  admitted  to  citizenship,  upon  his  petition,  without 
any  previous  declaration;  but  the  court  must  be  sat- 

soAet  of  June  29,  1906,  §  27,  34  U.  S.  Stats,  at  Large,  p.  603. 
31  Naturalization  Eegulations,  1912,  rule  20. 
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isfied  of  such  person's  having  been  honorably  dis- 
charged.^^ Any  alien  of  twenty-one  and  upward, 
having  served  five  consecutive  years  in  the  tJnited 
States  Navy  or  one  enlistment  in  the  United  States 
Marine  Corps,  of  good  moral  character  and  honor- 
ably discharged,  may  also,  upon  his  petition,  be  ad- 
mitted to  citizenship,  without  a  previous  declaration 
of  intention;  but  the  court  must  be  satisfied  of  such 
person's  service  and  honorable  discharge.^*  "When 
any  alien,  who  has  declared  his  intention^  dies  before 
he  is  naturalized,  his  widow  and  minor  children  may, 
by  complying  with  the  other  provisions  of  the  act,  be 
naturalized  without  making  a  declaration  of  inten- 
tion.** When  any  alien,  who  has  declared  his  inten- 
tion, becomes  insane  before  naturalization,  and  his 
wife  afterwards  makes  a  homestead  entry  under 
United  States  laws,  she  and  their  minor  children 
may,  by  complying  with  the  other  provisions  of  law, 
be  naturalized  without  making  any  declaration  of 
intention.*^ 

19.  Ri^ts  acquired  by  the  declaration  of  inten- 
tion.— The  declarant  is  entitled  to  pre-empt  and  ac- 
quire public  lands  ®^  and  to  political  and  legal  rights 
in  certain  states.  But  the  declaration  does  not  con- 
fer citizenship.*''  Differences  have  arisen  over  the 
claim  of  declarants  of  intention  to  the  protection  of 
this  country  when  outside  its  limits.    The  cases  of 

S2  IT.  S.  Bev.  stats.,  §  2166 ;  Naturalization  Begulations,  1912,  rule  24. 
33  Act  of  July  26,  1894,  28  U.  S.  Stats,  at  Large,  p.  124;    Naturalization 
Begulations,  1912,  rule  24. 

84  Act  of  June  29,  1906,  §  4,  Sixth,  34  U.  S.  Stats,  at  Large,  p.  596. 

88  Act  of  Teh.  24,  1911,  36  TJ.  S.  Stats,  at  Large,  p.  929. 

88  U.  S.  Bev.  Stats.,  §  2289. 

87  Minneapolis  v.  E?um,  56  Fed.  576,  580. 
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Burnato,  a  Mexican,  and  Koszta,  an  Austrian,  led 
to  warm  international  disputes,  but  it  is  well  estab- 
lished that  the  declarant  is  not  clothed  with  the 
rights  of  citizenship,  and,  indeed,  many  treaties  pro- 
vide that  the  declaration  of  an  intention  to  become 
a  citizen  of  the  one  or  the  other  country  has  not  for 
either  party  the  effect  of  naturalization.  The  Secre- 
tary of  State  is  now  authorized,  in  his  discretion,  to 
issue  a  passport  to  a  declarant,  who  has  resided  in 
the  United  States  for  three  years,  entitling  him  to 
the  protection  of  the  government  in  any  foreign' 
country,  except  that  in  which  he  was  a  citizen  be- 
fore his  declaration,  such  passport  not  to  be  valid 
for  more  than  six  months,  and  not  to  be  renewed.^* 
So  an  alien  seaman,  who  declares  his  intention  of  be- 
coming a  citizen,  and  who  for  three  years  subsequent 
thereto  serves  on  a  merchant  vessel  of  the  United 
States,  may  be  admitted  to  citizenship.^® 

Interesting  questions  have  arisen  as  to  the  status 
of  minor  children  of  aliens  who  have  merely  declared 
their  intention  to  become  citizens.  It  is  held  that 
such  minors  acquire  an  inchoate  (imperfect)  status 
by  their  parent's  declaration,  which  status  they  may 
repudiate  on  reaching  twenty-one  and  accept  alle- 
giance to  some  foreign  power.*"  And  now  it  is  pro- 
vided that  where  an  alien  flies  his  preliminary  declar- 
ation and'feends  for  his  wife  and  children,  who  are 
affected  with  a  contagious  disorder,  they  may  be 
deported.*^ 

S8  Act  of  Mar.  2,  1907,  i  1,  34  TJ.  S.  Stats,  at  Large,  p.  1228. 

89  U.  S.  Bev.  Stats.,  §  2174. 

*»  Boyd  V.  Thayer,  143  U.  S.  135. 

^1  Act  of  Mar.  3,  1903,  §  37,  32  V.  8.  Stats,  at  Large,  p.  1221. 
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CHAPTER  IV. 
PBOGEDUKE  IN  COURT. 

20.  Petition  for  naturalization. — ^Not  less  than 
two  or  more  than  seven  years  after  the  alien  has 
made  his  declaration  he  shall,  file,  in  duplicate,  a 
^  petition  in  his  own  handwriting,  duly  verified,  stat- 
ing his  full  name,  residence  by  street  and  number,  if 
possible,  occupation,  and,  if  possible,  date  and  place 
of  birth,  place  from  which  he  emigrated,  date  and 
place  of  arrival  and,  if  through  a  port,  the  name  of 
the  vessel,  the  time  when,  and  place,  and  name  of 
court  where  he  declared  his  intention,  if  married,  the 
name  of  his  wife,  and,  if  possible,  her  native  country 
and  her  present  place  of  residence,  and,  if  he  has  chil- 
dren, the  name,  date,  and  place  of  birth  and  of  resi- 
dence of  each  child  then  living,  provided  that  if  he 
filed  his  declaration  before  September  27,  1906,  he 
need  not  sign  the  petition  in  his  own  handwriting. 
The  petition  shall  set  forth  that  the  applicant  is  not  a 
disbeliever  in  or  opposed  to  organized  government,  or 
affiliated  with  any  organization  opposed  thereto,  that 
he  is  not  a  polygamist  or  believer  in  polygamy,  that 
it  is  his  intention  to  become  a  citizen,  to  renounce 
allegiance  to  any  foreign  power,  naming  particularly 
the  potentate  or  state  of  which  he  is  then  a  citizen 
or  subject,  to  reside  here  permanently,  and  whether 
or  not  he  has  been  denied  admission  as  a  citizen,  and, 
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if  SO,  the  grounds  thereof,  the  court  in  which  the 
decision  was  rendered,  that  the  cause  has  been  re- 
moved, and  every  fact  material  to  his  naturalization 
and  required  to  be  proved  upon  the  final  hearing.*^ 

21.    Form  of  petition. — Substantially  the  follow- 
ing form  of  petition  for  naturalization  shall  be  used: 

Petition  for  Naturalization. 

Court  of 

In  the  matter  of  the  petition  of ,  to  be 

admitted  as  a  citizen  of  the  United  States 
of  America. 

To  the Court: 

The  petition  of respectfully  shows: 

First.    My  full  name  is 

Second.    My  place  of  residence  is  number 

street,  city  of ,  State  (Territory  or  Dis- 
trict) of 

Third.    My  occupation  is 

Fourth.    I  was  born  on  the day  of 

at 

Fifth.    I  emigrated  to  the  United  States  from 

,  on  or  about  the day  of ,  anno 

Domini ,  and  arrived  at  the  port  of , 

in  the  United  States,  on  the  vessel 

Sixth.   I  declared  my  intention  to  become  a  citizen 

of  the  United  States  on  the day  of ,  at 

,  in  the court  of 

Seventh.    I  am married.    My  wife's  name  is 

She  was  born  in  and  now 

resides  at  . : I  have children,  and  the 

name,  date,  and  place  of  birth  and  place  of  residence 

«  Act  of  June  29,  1906,  §  4,  Second,  34  U.  S.  Stats,  at  Large,  p.  596. 
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of  each  of  said  children  is  as  follows :  , 


Eighth.  I  am  not  a  disbeliever  in  or  opposed  to 
organized  government  or  a  member  of  or  affiliated 
with  any  organization  or  body  of  persons  teaching 
disbelief  in  organized  government.  I  am  not  a  pjplyg- 
amist  nor  a  believer  in  the  practice  of  polygan^.  I 
am  attached  to  the  principles  of  the  Constitution  of 
the  United  States,  and  it  is  my  intention  to  become 
a  citizen  of  the  United  States  and  to  renounce  abso- 
lutely and  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty,  and 

particularly  to ,  of  which  at  this  time  I  am  a 

citizen  (or  subject),  and  it  is  my  intention  to  reside 
permanently  in  the  United  States. 

Ninth.    I  am  able  to  speak  the  English  language. 

Tenth.  I  have  resided  continuously  in  the  United 
States  of  America  for  a  term  of  five  years  at  least 
immediately  preceding  the  date  of  this  petition,  to 

wit,   since    ,   anno   Domini    ,   and  in 

the  State  (Territory  or  District)  of for  one 

year  at  least  next  preceding  the  date  of  this  petition, 
to  wit,  since day  of anno  Domini 

Eleventh.  I  have  not  heretofore  made  petition  for 
citizenship  to  any  court.  (I  made  petition  for  citi- 
zenship to  the court  of at ,  and 

the  said  petition  was  denied  by  the  said  court  for  the 

following  reasons  and  causes,  to  wit, ,  and 

the  cause  of  such  denial  has  since  been  cured  or  re- 
moved.) 

Attached  hereto  and  made  a  part  of  this  petition 
are  my  declaration  of  intention  to  become  a  citizen 
of  the  United  States  and  the  certificate  from  the 
Department  of  Commerce  and  Labor  required  by 
law.  Wherefore  your  petitioner  prays  that  he  may 
be  admitted  a  citizen  of  the  United  States  of  Amer- 
ica. 
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Dated 

.,ss: 

(Signature  of  petitioner) 

,  being  duly  sworn,  deposes  and  says 

that  he  is  the  petitioner  in  the  above-entitled  pro- 
ceeding; that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof;  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this day 

of ,  anno  Domini 

[L.S.]  , 

Clerk  of  the Court." 

22.    Affidavit  of  witnesses,  form  thereof  and  cer- 
tificate from  Department  of  Commerce  and  Labor. — 

The  petition  shall  be  verified  by  affidavits  of  at  least 
two  credible  witnesses,  citizens  of  the  United  States, 
stating  they  know  the  applicant  to  have  resided  in 
the  United  States  for  at  least  five  years  continuously, 
-and  in  the  state,  territory  or  district,  in  which  the 
application  is  made  for  at  least  one  year  immediately 
preceding  the  filing  of  the  petition.  The  witnesses 
must  swear  that  he  is  a  person  of  good  moral  char- 
acter and  qualified  for  citizenship.  There  shall  also 
be  filed  with  and  attached  to  the  petition  the  appli- 
cant's declaration  of  intention  together  with  a  cer- 
tificate from  the  Department  of  Commerce  and 
Labor,  if  he  arrives  in  the  United  States  after  Sep- 
tember 27, 1906.  This  must  state  the  date,  the  place 
and  the  manner  of  arrival." 
The  following  is  the  form  of  affidavit  of  witnesses: 

*»  Act  of  June  29,  1906,  §  27,  34  U.  S.  Stats,  at  Large,  p.  603. 

**  Act  of  June  29,  1906,  §  4,  Second,  34  TJ.  S.  Stats,  at  Large,  p.  596. 
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Affidavit  of  Witnesses. 

C/Ourt  of 

In  the  matter  of  the  petition  of to  be 

admitted  a  citizen  of  the  United  States 
of  America. 

,  ss: 

,  occupation ,  residing  at , 

and ,  occupation  ,  residing  at 

,  each  being  severally,  duly,  and  respectively 

sworn,  deposes  and  says  that  he  is  a  citizen  of  the 
United  States  of  America;  that  he  has  personally 

known ,  the  petitioner  above  mentioned, 

to  be  a  resident  of  the  United  States  for  a  period  of 
at  least  five  years  continuously  immediately  preced- 
ing the  date  of  filing  his  petition,  and  of  the  State 
(Territory  or  District)  in  which  the  above-entitled 
application  is  made  for  a  period  of years  imme- 
diately preceding  the  date  of  filing  his  petition;  and 
that  he  has  personal  knowledge  that  the  said  peti- 
tioner is  a  person  of  good  moral  character,  attached 
to  the  principles  of  the  Constitution  of  the  United 
States,  and  that  he  is  in  every  way  qualified,  in  his 
opinion,  to  be  admitted  as  a  citizen  of  the  United 
States. 


Subscribed  and  sworn  to  before  me  this  ......  day 

of ,  nineteen  hundred  and 

[L.S.]  , 

(Official  character  of  attestor.)*" 

23.  Filing  of  petition,  notice  thereof  and  fees  to 
be  deposited  by  petitioner. — ^Petitions  may  be  filed 
during  term  time  or  vacation  and  final  action  shall 
be  had  on  stated  days  but  not  until  at  least  ninety 

4S  Act  of  June  29, 1906,  §  27,  34  U.  S.  Stats,  at  Large,  p.  603. 
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days  after  filing  and  posting  the  notice,  and  no  per- 
son shall  be  naturalized  by  any  court  within  thirty 
days  preceding  the  holding  of  any  general  election 
within  its  territorial  jurisdiction.  The  court  may, 
upon  petition  of  the  alien,  make  a  decree  changing 
his  name,  and  his  certificate  of  naturalization' shall 
be  issued  accordingly.**  The  clerk  shall  after  filing 
the  petition  give  notice  by  posting  in  his  office  or  in 
the  building  the  name,  nativity  and  residence  of  the 
alien,  the  date  and  placB  of  arrival,  the  date  for  the 
hearing,  the  names  of  the  witnesses,  and,  if  the  appli- 
cant requests,  issue  a  subpoena  for  the  witnesses; 
but,  if  they  cannot  be  produced,  other  witnesses  may 
be  summoned.*^  The  petitioner  shall  deposit  with 
the  clerk  a  sum  of  money  for  the  expenses  of  sub- 
poenaing and  paying  the  legal  fees  of  witnesses,  for 
whom  he  may  request  a  subpoena;  and  from  this  de- 
posit they  shall  be  paid  upon  their  final  discharge, 
the  residue  to  be  returned  to  the  petitioner.** 

24.  Proceedings  in  court. — The  hearing  must  be 
in  open  court,  every  final  order  shall  be  under  the 
hand  of  the  court  and  entered  in  full  upon  a  record, 
and  the  applicant  and  witnesses  shall  be  examined 
under  oath.*®  No  alien  shall  be  naturalized  who  can- 
not speak  English,  unless  physically  incapacitated; 
but  this  requirement  shall  not  apply  to  any  alien 
who,  prior  to  September  27,  1906,  declared  his  in- 
tention to  become  a  citizen,  or  to  aliens  who  shall, 
after  the  passage  of  this  act,  declare  their  intention 

«  Act  of  June  29,  1906,  §  6,  34  TJ.  S.  Stats,  at  Large,  p.  598. 
*'  Same,  §  5,  34  IT.  S.  Stats,  at  Large,  p.  598. 
*8  Same,  §  13,  34  U.  S.  Stats,  at  Large,  p.  600. 
<»Same,  i  9,  34  U.  S.  Stats,  at  Large,  p.  599. 

.471 


26  CONSTITUTIONAL  LAW 

and  make  homestead  entries  on  the  public  lands.^* 
The  petitioner  shall  declare  on  oath  that  he  will 
support  the  Constitution  of  the  United  States  and 
that  he  renounces  allegiance  to  foreign  potentates 
and  powers,  naming  particularly  the  potentate  or 
state  of  which  he  is  then  a  citizen  or  subject,  and 
that  he  will  support  and  defend  the  Constitu- 
tion and  laws  of  the  United  States  against  all 
enemies.^^  He  must  have  some  comprehension  of 
what  the  Constitution  is,  and,  if  he  cannot  read  or 
write  English,  but  has  read  the  Constitution  in  a 
foreign  language  and  knows  that  there  is  a  Presi- 
dent, but  does  not  know  his  name,  he  is  not  fit  for 
citizenship.®^  The  alien  must  further  renounce  his 
hereditary  title  or  order  of  nobility,  if  he  is  entitled 
to  any,  and  his  renunciation  shall  be  recorded  in  the 
court.®* 

25.  Same  subject. — ^It  shall  appear  "that  imme- 
diately preceding  the  date  of  his  application  he  has 
resided  continuously  within  the  United  States  five 
years  at  least,  and  within  the  state  or  territory, 
where  such  court  is  at  the  time  held,  one  year  at 
least,  and  that  during  that  time  he  has  behaved  as 
a  man  of  good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the  United  States,, 
and  well  disposed  to  the  good  order  and  happiness 
of  the  same."  The  testimony  of  the  witnesses  as  to 
residence,  moral  character,  and  attachment  to  the 
Constitution  is  required,  and  the  name,  place  of  resi- 

50  Same,  §  8,  34  U.  S.  Stats,  at  Large,  p.  599. 

Bi  Same,  §  4,  Third,  34  U.  S.  Stats,  at  Large,  p.  596. 

B2  Be  Kanaka  Nian,  6  Utah  259,  21  Pae.  993. 

53  Act  of  June  29,  1906,  §  4,  Fifth,  34  U.  S.  Stats,  at  Large,  p.  596. 
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dence,  and  occupation  of  each  witness  shall  be 
recorded.^* 

It  is  sufl&cient  so  long  as  there  are  two  witnesses 
testifying  as  to  each  fraction  of  the  period  of  five 
years,  so  as  to  cover  the  whole.®®  If  an  alien  returns 
to  and  remains  in  his  native  country  for  four  years, 
where  his  family  has  always  lived,  he  resuming  his 
occupation  there,  he  cannot  claim  residence  here 
during  that  time.®®  The  fact  that  an  alien  within 
the  five  years  returned  temporarily  to  his  native 
country,  without  intending  to  remain  or  abandon  his 
residence  in  this  country,  does  not  defeat  his  right 
to  naturalization.®^  The  denial  of  the  petition  is 
justified  in  the  case  of  a  perjurer;®®  in  the  case  of 
an  alien  pleading  guilty  to  murder  in  the  second  de- 
gree,®' and  in  the  case  of  an  alien  who,  within  the 
period  of  five  years,  has  been  convicted  of  illegally 
selling  liquor.®" 

If  the  petitioner  has  not  resided  in  the  state,  terri- 
tory, or  district  for  five  years  immediately  preceding 
the  filing  of  his  petition,  he  may  establish  by  two 
witnesses,  in  his  petition  and  at  the  hearing,  the 
time  of  his  residence  within  the  state,  if  for  more 
than  one  year;  and  the  remaining  portion  of  his 
five  years'  residence  within  the  United  States  may 
be  proved  by  the  depositions  of  two  or  more  wit- 

"Act  of  June  29,  1906,  §4,  Fourth,  34  U.  S.  Stats,  at  Large,  p.  596; 
U.  S.  Eev.  stats.  §  2170. 

55  In  re  Godlover,  181  Fed.  731. 

56  United  States  v.  Aakervik,  180  Fed.  137. 
5'  United  States  v.  Cantini,  199  Fed.  857. 
58  In  re  Talarico,  197  Fed.  1019. 

50  In  re  Boss,  188  Fed.  685. 
«o  In  re  Trum,  199  Fed.  361. 
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nesses,  citizens  of  the  United  States,  upon  notice 
to  the  Bureau  of  Immigration  and  Naturalization 
and  the  United  States  attorney  for  the  district,  in 
which  the  witnesses  reside.'^  The  United  States 
may  appear  and  examine  the  petitioner  and  wit- 
nesses and  may  call  witnesses  and  produce  evidence 
in  opposition.®^ 

26.  Duties  of  clerk.— The  clerk  shall  file  a  dupli- 
cate of  each  declaration  of  intention  and  send  to  the 
Bureau  of  Immigration  and  Naturalization,  within 
thirty  days  after  the  issuance  of  a  certificate  of 
citizenship,  a  duplicate  thereof,  and  keep  on  file  a 
stub  for  each  certificate,  with  a  memorandum  of  all 
essential  facts.  He  shaU  report  to  the  bureau, 
within  thirty  days  after  the  decision  of  the  court, 
the  name  of  every  alien  denied  naturalization,  and 
furnish  the  bureau  duplicates  of  all  petitions  within 
thirty  days  after  the  filing  of  the  same,  and  certified 
copies  of  such  other  proceedings  relative  to  nat- 
uralization as  may  be  required  by  the  bureau;  and 
a  penalty  is  imposed  for  violation  thereof.  Clerks 
shall  be  i^sponsible  for  blank  certificates  received 
from  the  bureau.  Defaced  certificates  shall  be  re- 
turned to  the  bureau  and  not  destroyed.  For  failure 
to  comply,  the  clerk  shall  be  liable  in  the  stun  of 
$50.®*  The  declarations  and  petitions  shall  be  bound 
in  separate  volumes  and  made  part  of  the  records 
of  the  courts;  and  each  eertifi.cate  of  naturalization 
shall  bear  upon  its  face  the  volume  number  and  page 

81  Act  of  June  29,  1906,  §  10,  34  TJ.  S.  Stats,  at  Large,  p.  599. 
02  Act  of  June  29,  1906,  §  11,  34,  U.  S.  Stats,  at  Large,  p.  599. 
es  Act  of  June  29,  1906,  §  12,  34  U.  S.  Stats,  at  Large,  p.  599. 
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number  of  the  petition  and  of  the   stub  of  the 
certificate.** 

27.  Fees. — The  fee  for  filing  a  declaration  and 
issuing  a  duplicate  is  one  dollar;  for  making,  filing, 
and  docketing  the  petition  and  for  final  hearing,  two 
dollars,  and  for  entering  the  final  order  and  issuance 
of  certificate,  two  dollars.  The  clerk  may  retain 
one-half  of  the  fees  and  must  pay  over  the  other 
half  at  specified  times  to  the  Bureau  of  Immigration 
and  Naturalization.  He  may  retain  one-half  the  fees 
in  any  fiscal  year  up  to  $3,000,  and  shall  pay  over 
the  fees  in  excess  to  the  bureau.  The  clerk  shall 
pay"  all  additional  clerical  force  from  fees  received 
in  naturalization  proceedings.  In  case  a  clerk  col- 
lects fees  in  excess  of  $6,000  in' any  fiscal  year,  the 
Secretary  of  Commerce  and  Labor  may  allow  addi- 
tional compensation  for  clerical  assistance.®^  Pen- 
alties are  imposed  if  a  clerk  or  other  officer  wilfully 
neglects  to  render  accounts  of  moneys  or  to  pay 
over  any  balance  due  the  United  States,  or  receives 
any  other  fees  than  those  specified  above.®* 

28.  Forms  of  certificate  of  naturalization  and  of 
stub  of  certificate.— The  following  are  forms  of  cer- 
tificate of  naturalization  and  of  stub  of  certificate: 

Certificate  of  Naturalization. 

Number 

Petition,  volume ,  page 

Stub,  volume ,  page 

(Signature  of  holder) 

Description  of  holder:    Age, ;  height, ; 


«4  Act  of  June  29,  1906,  §  14,  34  U.  S.  Stats,  at  Large,  p.  601. 
6»  Act  of  June  29,  1906,  §  13,  34  XT.  S.  Stats,  at  Large,  p.  600. 
"Act  of  June  29,  1906,  §§  20,  21,  34  U.  S.  Stats,  at  Large,  p.  602. 
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color,  . . . . ;  complexion,  , . . . ;  color  of  eyes, ; 

color  of  hair,   ;  visible  distinguishing  marks, 

Name,  age,  and  place  of  residence  of  wife, 

, , Names,  ages,  and  places  of 

residence  of  minor  children,  , ,  , 


Be  it  remembered,  that  at  a term  of  the 

court  of ,  held  at on  the 

day  of ,  in  the  year  of  our  Lord  nineteen  hun- 
dred and , ,  who  previous  to  his  (her) 

naturalization  was  a  citizen  (or  subject)  of ^, 

at  present  residing  at  number street, 

city  (town), State  (Territory  or  Dis- 
trict) ,  having  applied  to  be  admitted  a  citizen  of  the 
United  States  of  America  pursuant  to  law,  and  the 
court  having  found  that  the  petitioner  had  resided 
continuously  within  the  United  States  for  at  least  five 
years  and  in  his  State  for  one  year  immediately  pre- 
ceding the  date  of  the  hearing  of  his  (her)  petition, 
and  that  said  petitioner  intends  to  reside  perma- 
nently in  the  United  States,  had  in  all  respects  com- 
plied with  the  law  in  relation  thereto,  and  that 
....  he  was  entitled  to  be  so  admitted,  it  was  there- 
upon ordered  by  the  said  court  that . .  .he  be  admitted 
as  a  citizen  of  the  United  States  of  America. 

In  testimony  whereof  the  seal  of  said  court  is  here- 
unto affixed  on  the day  of ,  in  the  year 

of  our  Lord  nineteen  hundred  and and  of  our 

independence  the 

[L.S.]  , 

(Official  character  of  attestor.) 

Stub  of  Certificate  of  Naturalization. 

No.  of  certificate, 

Name ;  age, 

Declaration  of  intention,  volume ,  page 
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Petition,  volume ,  page 

Name,  age,  and  place  of  residence  of  wife, , 

, Names,  ages,  and  places  of  residence 

of  minor  children,   .......   ,   ,   , 


Date  of  order,  volume ,  page 

(Signature  of  holder) 


67 


29.  Fraudulent  naturalization. — ^United  States 
district  attorneys  "upon  affidavit  showing  good 
cause  therefor"  are  directed  to  institute  proceedings 
to  cancel  a  certificate  of  citizenship  for  fraud,  and  the 
holder  shall  have  due  notice  thereof.  If  a  holder, 
within  five  years  after  the  issuance  of  a  certificate, 
takes  permanent  residence  abroad,  it  shall  be  suffi- 
cient, in  the  absence  of  coimtervailing  evidence,  to 
authorize  the  cancellation  of  his  certificate  as  fraudu- 
lent, and  diplomatic  and  consular  officers  of  the 
United  States  in  foreign  countries  shall  furnish  the 
names  of  those  within  their  jurisdictions  who  have 
such  certificates  and  who  have  taken  permanent  resi- 
dence abroad,  and  such  statements,  duly  certified, 
shall  be  admissible  in  evidence.  Upon  canceling  a 
certificate,  the  court  shall  send  a  certified  copy  of  its 
order  to  the  Bureau  of  Immigration  and  Naturaliza- 
tion. In  case  such  certificate  was  not  issued  by  the 
court  making  the  order,  the  clerk  shall  transmit  a 
copy  to  the  court  out  of  which  the  certificate  orig- 
inally issued.  The  above  provisions  shall  apply  not 
only  to  certificates  issued  under  this  act,  but  to  those 

«' Act  of  June  29,  1906,  §  27,  34  IT.  S.  Stats,  at  Large,  p.  603. 
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issued  heretofore.®®    Certain  certificates  have  been 
validated  by  statute.** 

30.  Criminal  oiFenses. — The  following  are  crim- 
inal offenses:  Forging  certificates  of  citizenship, 
engraving  counterfeit  plates  for  citizenship  certifi- 
cates, false  personation  in  procuring  naturalization, 
using  false  certificate  of  citizenship  and  denying  citi- 
zenship, attempting  to  vote  on  false  certificate, 
falsely  claiming  citizenship,  and  falsely  swearing  in 
naturalization  cases;  and  the  above  provisions  are 
applicable  to  aU  courts  of  naturalization.''*'  It  is  a 
felony  for  a  clerk  or  other  person  illegally  to  issue 
certificates,''^  and  punishment  is  imposed  for  falsely 
certifying  appearances,  acknowledgments  and  signa- 
tures,''^ and  for  fraudulently  obtaining  naturaliza- 
tion.''* An  indictment  must  be  found  or  the  informa- 
tion filed  within  five  years  next  after  the  commission 
of  the  crime.''*  For  the  prosecution  of  all  ciimes 
against  the  naturalization  laws  committed  before  this 
act  went  into  effect,  the  existing  laws  were  to  remain 
in  force.''^ 

«8  Act  of  June  29,  1906,  §  15,  34  V.  S.  Stats,  at  Large,  p.  601. 

69  Act  of  June  29,  1906,  34  XJ.  S.  Stats,  at  Large,  p.  630. 

70  Act  of  Mar.  4,  1909,  §§  74-81,  35  V.  S.  Stats,  at  Large,  p.  1102. 

71  Act  of  June  29,  1906,  §  18,  34  U.  S.  Stats,  at  Large,  p.  602. 
'2  Same,  §  22,  same,  p.  603. 

73  Same,  §  23,  same,  p.  603. 

74  Same,  §  24,  same,  p.  603. 

75  Same,  §  25,  same,  p.  603. 
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ITATURALIZATION  BY  RELATIONSHIP  AND  WITHOUT 
BESORT  TO  LEGAL  PROCEEDINGS— MARRIAGE. 

31.  The  status  as  detennined  by  statute  of  an 
alien  woman  married  to  an  American. — Formerly  an 
alien  woman,  who  married  an  American,  still  re- 
mained an  alien,  and  cases  likewise  arose,  in  which  it 
was  held  that  American- women,  who  married  for- 
eigners and  lived  with  them  in  other  countries,  were 
not  divested  of  their  American  citizenship.  In  1855 
a  statute  was  passed  which,  with  a  few  verbal 
changes,  is  now  as  follows:  "Any  woman  who  is 
now,  or  may  hereafter  be,  married  to  a  citizen  of  the 
United  States,  and  who  might  herself  be  lawfully 
naturalized,  shall  be  deemed  a  citizen."''®  There  are 
decisions  upon  the  clause,  "who  might  herself  be 
lawfully  naturalized,"  but  it  seems  to  be  established 
that  it  includes  women  who  are  white  or  of  African 
nativity  or  descent;  and,  as  to  Indians,  a  statute 
provides  that  every  Indian  woman  of  any  Indian 
tribe,  except  the  Five  Civilized  Tribes  in  the  Indian 
Territory,  married  to  a  citizen  of  the  United  States, 
becomes  a  citizen  with  the  rights  of  any  such  citizen, 
being  a  married  woman.''''  The  word  "married" 
does  not  refer  to  the  time  but  to  the  state  of  marriage, 
and  it  makes  no  difference  whether  the  ceremony  was 
performed  before  the  husband  became  a  citizen  or 

"  TI.  S.  Bev.  stats.,  §  1994. 

"  Act  of  August  9,  1888,  §  2,  25  U.  S.  Stats,  at  Large,  p.  392. 
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whether  he  became  a  citizen  first  and  the  marriage 
took  place  afterwards/® 

32.  Same  subject— Residence,  nature  of  citizen- 
ship and  termination  thereof. — The  questions  arise, 
* '  Where  must  the  married  woman  reside  V  "Is  resi- 
dence in  the  United  States  necessary  in  order  to  con- 
fer citizenship*?"  A  few  cases  hold  that  an  ahen 
woman,  who  marries  an  American  citizen,  is  herself 
a  citizen,  although  she  never 'resides  within  the 
United  States.  The  better  rule  seems  to  be  that  the 
statute  cannot  be  construed  to  naturalize  an  alien 
married  woman,  who  has  never  been  within  the 
United  States,  and  continues  to  reside  within  a  for- 
eign jurisdiction.  As  to  the  nature  of  citizenship,  it 
seems  to  be  complete.  The  alien  married  woman 
becomes  a  citizen  without  any  declaration  and  irre- 
spective of  the  period  of  her  residence  in  this  coun- 
try, as  fully  as  if  she  had  become  a  citizen  upon  her 
own  application  and  by  the  judgment  of  court.  As 
to  the  termination  of  her  citi6;enship,  it  is  provided 
that  "any  foreign  woman  who  acquires  American 
citizenship  by  marriage  to  an  American  shall  be  as- 
sumed to  retain  the  same  after  the  termination  of  the 
marital  relation  if  she  continues  to  reside  in  the 
United  States,  unless  she  makes  formal  renunciation 
thereof  before  a  court  having  jurisdiction  to  natural- 
ize aliens,  or  if  she  resides  abroad  she  may  retatn 
her  citizenship  by  registering  as  such  before  a  United 
States  consul  within  one  year  after  the  termination 
of  such  marital  relation. ' '  ''^ 

78  Kelly  V.  Owen,  7  Wall.    496  (U.  S.). 

'9  Act  of  Mar.  2,  1907,  §  4,  34  U.  S.  Stats,  at  Large,  p.  1229. 
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33.  Status  of  an  American  woman  married  to  a 
foreigner. — This  is  the  converse  of  the  proposition 
tiiat  an  alien  woman  married  to  an  American  becomes 
a  citizen. 

Many  perplexing  questions  arose,  and,  after  nu- 
merous decisions  of  the  courts  and  rulings  by  the 
Executive  Department  of  the  government,  the  matter^ 
was  determined  by  the  following  statute:  "Any 
American  woman  who  marries  a  foreigner  shall  take 
the  nationality  of  her  husband.  At  the  termination 
of  the  marital  relation  she  may  resume  her  American 
citizenship,  if  abroad,  by  registering  as  an  American 
citizen  within  one  year  with  a  consul  of  the  United 
States,  or  by  returning  to  reside  in  the  United 
States,  or,  if  residing  in  the  United  States  at  the  ter- 
mination of  the  marital  relation,  by  continuing  to 
reside  therein."®"  This  law  is  similar  to  that  now 
in  force  in  most  other  civilized  countries.  A  case  of 
naturalization  by  special  act  of  Congress  of  an  Amer- 
ican woman  upon  the  death  of  her  husband,  a  British 
subject,  has  already  been  referred  to.*^ 

34.  Naturalization  of  minor  children  by  naturali- 
zation of  parent. — Children  of  persons  duly  natural- 
ized, "being  under  the  age  of  twenty-one  years  at 
the  time  of  the  naturalization  of  their  parents,  shall, 
if  dwelling  in  the  United  States,  be  considered  as 
citizens  thereof;  and  the  children  of  persons  who  now 
are,  or  have  been,  citizens  of  the  United  States,  shall, 
though  bom  out  of  the  limits  and  jurisdiction  of  the 
United  States,  be  considered  as  citizens  thereof."®* 

80  Act  of  Mar.  2,  1907,  §  3,  34  IT.  S.  Stats,  at  Large,  p.  1228. 

81  See  Chap.  II,  §  10. 

82  U.  S.  Eev.  Stats.,  §  2172. 
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There  was  much  doubt  as  to  the  meaning  of  the 
clause  "dwelling  in  the  United  States,"  but  it  is  now 
provided  "that  a  child  bom  without  the  United 
States  of  alien  parents  shall  be  deemed  a  citizen  of 
the  United  States  by  virtue  of  the  naturalization  of 
or  resumption  of  American  citizenship  by  the  parent: 
Provided,  That  such  naturalization  or  resumption 
takes  place  during  the  minority  of  such  child:  And 
provided  further,  That  the  citizenship  of  such  minor 
child  shall  begin  at  the  time  such  minor  child  begins 
to  reside  permanently  in  the  United  States."**  The 
children  must  come  within  the  jurisdiction  of  the 
United  States,  and  naturalization  must  be  complete. 
Declaration  of  intention  of  parent  is  not  sufficient. 
It  is  to  be  noted  that  children  l3orn  abroad  of  Amer- 
ican parents  are  citizens  of  the  United  States,  and 
that,  if  they  continue  to  reside  abroad,  to  receive  the 
protection  of  the  government,  they  must  at  eighteen- 
record  at  an  American  consulate  their  intention  and 
at  twenty-one  take  the  oath  of  allegiance  to  the 
United  States.** 

35.  Status  of  children  by  naturalization  of  mother 
by  marriage. — ^Where  a  resident  alien  woman  mar- 
ries an  American  citizen,  the  question  arises  as  to 
the  status  of  her  minor  children  by  the  former  mar- 
riage. As  has  been  pointed  out,  any  woman  married 
to  a  citizen  of  the  United  States,  and  who  might  her- 
self be  lawfully  naturalized,  shall  be  deemed  a  citi- 
zen.*^  It  would  seem,  therefore,  that  the  minor  child 

83  U.  S.  Eev.  Stats.,  1 1993;  Act  of  Mar.  2,  1907,  §  5,  TJ.  S.  Stats,  at  Large, 
p.  1229. 

M  Act.  of  Mar.  2, 1907,  §  6,  34  U.  S.  Stats,  at  Large,  p.  1229. 
SB  U.  S.  Eev.  Stats.,  §  1994. 
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or  cMldren  by  the  first  marriage  become  citizens  of 
the  United  States  in  virtue  of  the  statute  cited 
above;  ®*  and  it  has  been  expressly  held  upon  the  mar- 
riage of  a  resident  alien  woman  with  a  naturalized 
citizen,  that  she,  as  well  as  her  infant  son  dwelling 
in  this  country,  became  citizens  of  the  United  States 
as  fully  as  if  they  had  become  such  by  the  special 
mode  prescribed  by  the  naturalization  laws.^^ 

36.  Application  of  law  to  illegitimate  and  adopted 
children. — ^In  many  jurisdictions  statutes  provide 
that  if  the  father  of  an  illegitimate  child  marries  the 
mother,  and  acknowledges  the  child  as  his  own,  the 
child  is  thus  made  legitimate.  In  such  case,  if  the 
father  should  become  naturalized,  the  child  would 
become  a  citizen.  But,  ia  the  case  of  an  illegitimate 
child,  not  acknowledged  by  the  husband  of  the 
mother,  the  rule  would  probably  be  otherwise.  State 
laws  of  adoption  are  now  general,  and  adopted  chil- 
dren have  all  the  rights  of  children  born  to  parents, 
at  least  so  far  as  domestic  relations  and  questions  of 
inheritance  are  concerned.  But  adoption  does  not 
confer  citizenship  upon  an  alien.  Not  only  are  the 
naturalization  laws  of  the  United  States  silent  upon 
the  subject  but  the  Department  of  State  has  more 
than  once  held  that  "a  chUd  born  abroad  of  foreign 
parents  is  not,  by  an  act  of  adoption  under  a  state 
law,  brought  within  any  of  the  provisions  of  the  laws 
of  the  United  States  prescribing  United  States 
citizenship."*^ 

»«  XJ.  S.  Eev.  Stats.,  §  2172. 

"  XTnited  States  t.  Kellar,  11  Biss.  314,  13  Fed.  82. 

88  Van  Dyne,  Naturalization,  p.  223. 
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THE  CONSTITUTION 

OF  THE 

UNITED  STATES  OF  AMERICA 

WE  THE  PEOPLE*  of  the  United  States,  in  Order  to  form  a 
more  perfect  Union,  establish  Justice,  insure  domestic  Tranquil- 
lity, provide  for  the  common  defense,  promote  the  general  Wel- 
fare, and  secure  the  Blessings  of  Liberty  to  ourselves  and  our 
Posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America. 

ARTICLE  I. 

Section  1. 
1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives. 

Section  2. 

1.  The  House  of  Representatives  shall  be  composed  of  Mem- 
bers chosen  every  second  Year  by  the  People  of  the  several  States, 
and  the  Electors  in  each  State  shall  have  the  Qualifications 
requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

2.  No  Person  shall  be  a  Representative  who  shall  not  have 
attained  to  the  Age  of  twenty-five  Years,  and  been  seven  Years 
a  Citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  Inhabitant  of  that  State  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  Taxes  shall  be  apportioned 
among  the  several  States  which  may  be  included  within  this 
Union,  according  to  their  respective  Numbers,  which  shall  be 
determined  by  adding  to  the  whole  Number  of  Free  Persons, 
including  those  bound  to  Service  for  a  Term  of  Years,  and  ex- 
cluding Indians  not  taxed,  three  fifths  of  all  other  Persons.    The 

*  In  the  original  the  clauses  are  not  numbered,  nor  is  there  any  title  to 
the  document.  It  begins,  "We  the  People."  The  punctuation  and  cap- 
italization is  that  of  the  original. 
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actual  Enumeration  shall  be  made  within  three  Years  after  the 
first  Meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct.  The  Number  of  Representatives  shall  not 
exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have 
at  Least  One  Representative ;  and  until  such  enumeration  shall 
be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse 
three,  Massachusetts  eight,  Rhode-Island  and  Providence  Planta- 
tions one,  Connecticut  five.  New  York  six.  New  Jersey  four,  Penn- 
sylvania eight,  Delaware  one,  Maryland  six,  Virginia  ten.  North 
Carolina  five,  South  Carolina  five,  and  Georgia  three. 

4.  When  vacancies  happen  in  the  Representation  from  any 
State,  the  Executive  authority  thereof  shall  issue  Writs  of  Elec- 
tion to  fill  such  vacancies. 

5.  The  House  of  Representatives  shall  chuse  their  Speaker 
and  other  officers ;  and  shall  have  the  sole  power  of  Impeachment. 

Section  3. 

1.  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature*  thereof, 
for  six  Years ;  and  each  Senator  shall  have  one  Vote. 

2.  Immediately  after  they  shall  be  assembled  in  Consequence 
of  the  first  Election,  they  shall,  be  divided  as  equally  as  may  be 
into  three  Classes.  The  Seats  of  the  Senators  of  the  first  Class 
shall  be  vacated  at  the  Expiration  of  the  second  Year,  of  the 
second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the 
third  Class  at  the  expiration  of  the  sixth  year ;  so  that  one  third 
may  be  chosen  every  second  Year;  and  if  Vacancies  happen  by 
Resignation  or  otherwise,  during  the  Recess  of  the  Legislature 
of  any  State,  the  Executive  thereof  may  make  temporary  Ap- 
pointments until  the  next  Meeting  of  the  Legislature,  which  shall 
then  fill  such  Vacancies.* 

3.  No  person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen'  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant 
of  that  State  for  which  he  shall  be  chosen. 

4.  The  Vice-President  of  the  United  States  shall  be  President 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

•See  Amendment  XVII. 
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'5.  The  Senate  shall  chuse  their  other  OflBcers,  and  also  a  Presi- 
dent pro  tempore  in  the  Absence  of  the  Vice  President,  or  when 
he  shall  exercise  the  Office  of  President  of  the  United  States. 

6.  The  Senate  shall  have  the  sole  Power  to  try  all  Impeach- 
ments. When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or 
AfSrmation.  When  the  President  of  the  United  States  is  tried, 
the  Chief  Justice  shall  preside :  And  no  Person  shall  be  conAdcted 
without  the  Concurrence  of  two  thirds  of  the  Members  present. 

7.  Judgment  in  Cases  of  Impeachment  shall  not  extend  further 
than  to  removal  from  Office,  and  disqualification  to  hold  and 
enjoy  any  Office  of  honor.  Trust,  or  Profit  under  the  United 
States ;  but  the  Party  convicted  shall,  nevertheless,  be  liable  and 
subject  to  Indictment,  Trial,  Judgment  and  Punishment,  accord- 
ing to  Law. 

Section  4. 

1.  Tlie  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State 
by  the  Legislature  thereof ;  but  the  Congress  may  at  any  time 
by  Law  make  or  alter  such  Regulations,  except  as  to  the  Places 
of  chusing  Senators.  • 

2.  The  Congress  shall  assemble  at  least  once  in  every  Year,  and 
such  Meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  Law  appoint  a  different  Day. 

Section  5. 

1.  Each  house  shall  be  the  Judge  of  the  Elections,  Returns 
and  Qualifications  of  its  own  Members,  and  a  Majority  of  each 
shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Number 
may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel 
the  Attendance  of  absent  Members,  in  such^Manner,  and  under 
such  Penalties  as  each  House  may  provide. 

2.  Each  House  may  determine  the  Rules  of  its  Proceedings, 
punish  its  Members  for  disorderly  Behavior,  and,  with  the  Con- 
currence of  two  thirds,  expel  a  Member. 

3.  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and 
from  time  to  time  publish  the  same,  excepting  such  Parts  as  may 
in  their  Judgment  require  Secrecy;  and  the  Yeas  and  Nays  of 

•  See  Amendment  XVII. 
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the  Members  of  either  House  on  any  question  shall,  at  the  Desire 
of  one  fifth  of  those  Present,  be  entered  on  the  Journal. 

4.  Neither  House,  during  the  Session  of  Congress,  shall,  with- 
out the  Consent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  Place  than  that  in  which  the  two  Houses  shall 
be  sitting. 

Section  6. 

1.  The  Senators  and  Representatives  shall  receive  a  Compensa- 
tion for  their  Services,  to  be  ascertained  by  Law,  and  paid  out 
of  the  Treasury  of  the  United  States.  They  shall  in  all  Cases, 
except  Treason,  Felony  and  Breach  of  the  Peace,  be  privileged 
from  Arrest  during  their  Attendance  at  the  Session  of  their 
respective  Houses,  and  in  going  to  and  returning  from  the  same ; 
and  for  any  Speech  or  Debate  in  either  House,  they  shall  not 
be  questioned  in  any  other  Place. 

2.  No  Senator  or  Representative  shall,  during  the  Time  for 
which  he  was  elected,  be  appointed  to  any  civil  Office  imder  the 
Authority  of  the  United  States,  which  shall  have  been  created, 
or  the  Emoluments  whereof  shall  have  been  increased  during 
such  time;  and  no  Person  holding  any  Office  under  the  United 
States,  shall  be  a  member  of  either  House,  during  his  Continu- 
ance in  Office. 

Section  7. 

1.  AU  Bills  for  raising  Revenue  shall  originate  in  the  House 
of  Representatives ;  but  the  Senate  may  propose  or  concur  with 
Amendments  as  on  other  bills. 

2.  Every  Bill  which  shall  have  passed  the  House  of  Represen- 
tatives and  the  Senate,  shall,  before  it  becomes  a  Law,  be  pre- 
sented to  the  President  of  the  United  States;  If  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Objections, 
to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  Objections  at  large  on  their  Journal,  and  proceed  to  re- 
consider it.  If  after  such  Reconsideration  two  thirds  of  that 
House  shall  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with 
the  Objections,  to  the  other  House,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two  thirds  of  that  House, 
it  shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both 
Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names 
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of  the  Persons  voting  for  and  against  the  Bill  shall  be  entered 
on  the  Journal  of  each  House  respectively.  If  any  Bill  shall 
not  be  returned  by  the  President  within  ten  Days  (Sundays 
excepted)  after  it  shall  haye  been  presented  to  him,  the  Same 
shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the 
Congress  by  their  Adjournment  prevept  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

3.  Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence 
of  the  Senate  and  House  of  Representatives  may  be  necessary 
(except  on  a  question  of  Adjournment),  shall  be  presented  to 
the  President  of  the  United  States ;  and  before  the  Same  shall 
take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by 
him,  shall  be  repassed. by  two  thirds  of  the  Senate  and  House 
of  Representatives,  according  to  the  Rules  and  Limitations 
prescribed  in  the  Case  of  a  Bill. 

Section  8. 

1.  The  Congress  shall  have  Power  to  lay  and  collect  Taxes, 
Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for 

'  the  Common  Defence  and  general  "Welfare  of  the  United  States ; 
but  all  Duties,  Imposts  and  Excises  shall  be  uniform  throughout 
the  United  States; 

2.  To  borrow  Money  on  the  credit  of  the  United  States ; 

3.  To  regulate  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes; 

4.  To  establish  a  uniform  Rule  of  Naturalization,  and  uniform 
Laws  on  the  subject  of  Bankruptcies  throughout  the  United 
States ; 

5.  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign 
Coin,  and  fix  the  Standard  of  Weights  and  Measures ; 

6.  To  provide  for  the  Punishment  of  counterfeiting  the  Securi- 
ties and  current  Coin  of  the  United  States; 

7.  To  establish  Post-Offices  and  post  Roads ; 

8.  To  promote  the  Progress  of  Science  and  useful  Arts,  by 
securing  for  limited  Times  to  Authors  and  Inventors  the  ex- 
clusive Right  to  their  respective  "Writings  and  Discoveries ; 

9.  To  constitute  Tribunals  inferior  to  the  supreme  Court; 

10.  To  define  and  punish  Piracies  and  Felonies  committed  on 
the  high  Seas,  and  Offences  against  the  Law  of  Nations; 
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11.  To  declare  War,  grant  Letters  of  Marque  and  Beprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 

12.  To  raise  and  support  Armies,  but  no  Appropriation  of 
Money  to  that  Use  shall  be  for  a  longer  Term  than  two  Years ; 

13.  To  provide  and  maintain  a  Navy; 

14.  To  make  Rules  for  the  Government  and  Regulation  of 
land  and  naval  Forces; 

.15.  To  provide  for  calling  forth  the  Militia  to  execute  the 
Laws  of  the  Union,  suppress  Insurrections  and  repel  Invasions ; 

16.  To  provide  for  organizing,  arming,  and  disciplining  the 
Militia,  and  for  Governing  such  Part  of  them  as  may  be  em- 
ployed in  the  Service  of  the  United  States,  reserving  to  the  States 
respectively,  the  Appointment  of  the  Officers,  and  the  Authority 
of  training  the  Militia  according  to  the  discipline  prescribed 
by  Congress; 

17.  To  exercise  exclusive  Legislation  in  all  Cases  whatsoever, 
over  such  District  (not  exceeding  ten  Miles  square)  as  may,  by 
Cession  of  particular  States,  and  the  Acceptance  of  Congress, 
become  the  Seat  of  the  Government  of  the  United  States,  and  to 
exercise  like  Authority  over  all  Places  purchased  by  the  Consent 
of  the  Legislature  of  the  State  in  which  the  Same  shall  be,  for 
the  Erection  of  Forts,  Magazines,  Arsenals,  dock-Yards,  and 
other  needful  Buildings; — ^And 

18.  To  make  all  Laws  which  shall  be  necessary  and  proper  for 
carrying  into  Execution  the  foregoing  Powers,  and  all  other 
Powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  Officer  thereof. 

Section  9. 

1.  The  Migration  or  Importation  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  Congress  prior  to  the  Year  one  thousand  eight 
hundred  and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such 
Importation,  not  exceeding  ten  dollars  for  each  Person. 

2.  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not 
be  suspended,  unless  when  in  Cases  of  Rebellion  or  Invasion  the 
public  Safety  may  require  it. 

3.  No  Bill  of  Attainder,  or  ex  post  facto  Law  shall  be  passed. 

4.  No  Capitation  or  other  direct  Tax  shall  be  laid,  unless  in 
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Proportion  to  the  Census  or  Enumeration  herein  before  directed 
to  be  taken.* 

5.  No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any 
State. 

6.  No  Preference  shall  be  given  by  any  Regulation  of  Com- 
merce or  Revenue  to  the  Ports  of  one  State  over  those  of  another : 
nor  shall  Vessels  bound  to,  or  from,  one  State,  be  obliged  to 
enter,  clear,  or  pay  Duties,  in  another. 

7.  No  money  shall  be  drawn  from  the  Treasury,  but  in  Conse- 
quence of  Appropriations  made  by  Law;  and  a  regular  State- 
ment and  Account  of  the  Receipts  and  Expenditures  of  all  public 
Money  shall  be  published  from  time  to  time. 

8.  No  Title  of  Nobility  shall  be  granted  by  the  United  States : 
And  no  Person  holding  any  Office  of  Profit  or  Trust  under  them, 
shall,  without  the  Consent  of  the  Congress,  accept  of  any  present, 
Emolument,  Office,  or  Title,  of  any  kind  whatever,  from  any 
King,  Prince,  or  foreign  State. 


Section  10. 

1.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin  Money; 
emit  Bills  of  Credit ;  make  any  Thing  but  gold  and  silver  Coin  a 
Tender  in  Payment  of  Debts ;  pass  any  Bill  of  Attainder,  ex  post 
facto  Law,  or  Law  impairing  the  Obligation  of  Contracts,  or 
grant  any  title  gf  Nobility. 

2.  No  State  shall,  without  the  Consent  of  the  Congress,  lay 
any  Imposts  or  Duties  on  Imports  or  Exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  Laws;  and 
the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any  State  on 
Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the 
United  States ;  and  all  such  Laws  shall  be  subject  to  the  Revision 
and  Controul  of  the  Congress. 

3.  No  State  shall,  without  the  Consent  of  Congress,  lay  any 
Duty  of  Tonnage,  keep  Troops  or  Ships  of  War,  in  time  of  Peace, 
enter  into  any  Agreement  or  Compact  with  another  State,  or 
with  a  foreign  Power,  or  Engage  in  "War,  unless  actually  in- 
vaded, or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

*See  Amendment  XVI. 
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ARTICLE  IL 
Section  1. 

1.  The  Executive  Power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the 
Term  of  four  Years,  and,  together  with  the  Vice  President, 
chosen  for  the  same  Term,  be  elected  as  follows 

2.  Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whole 
Number  of  Senators  and  Representatives  to  which  the  State  may 
be  entitled  in  the  Congress:  but  no  Senator  or  Representative, 
or  person  holding  an  Office  of  Trust  or  Profit  under  the  United 
States,  shall  be  appointed  an  Elector. 

3.  *The  Electors  shall  meet  in  their  respective  States,  and 
vote  by  Ballot  for  two  Persons,  of  whom  one  at  least  shall  not 
be  an  Inhabitant  of  the  same  State  with  themselves.  And  they 
shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the  Number 
of  Votes  for  each;  which  List  they  shall  sign  and  certi:fy,  and 
transmit  sealed  to  the  Seat  of  the  Government  of  the  United 
States,  directed  to  the  President  of  the  Senate.  The  President 
of  the  Senate  shall,  in  the  Presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  Certificates,  and  the  Votes  shall 
then  be  counted.  The  Person  having  the  greatest  number  of 
Votes  shall  be  the  President,  if  such  Number  be  a  Majority  of 
the  whole  Number  of  Electors  appointed ;  and  if  there  be  more 
than  one  who  have  such  a  Majority,  and  have  an  equal  Number 
of  Votes,  then  the  House  of  Representatives  shall  immediately 
chuse,  by  Ballot  one  of  them  for  President;  and  if  no  Person 
have  a  Majority,  then  from  the  five  highest  on  the  List,  the  said 
House  shall  in  like  manner  chuse  the  President.  But  in  chus- 
ing  the  President,  the  Votes  shall  be  taken  by  States,  the  Repre- 
sentation from  each  State  having  one  vote ;  A  quorum  for  this 
Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds 
of  the  States,  and  a  Majority  of  all  the  States  shall  be  necessary 
to  a  Choice.  In  every  Case,  after  the  Choice  of  the  President, 
the  Person  having  the  greatest  Number  of  Votes  of  the  Electors 
shall  be  the  Vice  President.  But  if  there  should  remain  two  or 
more  who  have  equal  Votes,  the  Senate  shall  chuse  from  them 
by  Ballot  the  Vice-President. 

*See  Amendment  Xll. 
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4.  The  Congress  may  determine  the  Time  of  chusing  the 
Electors,  and  the  day  on  which  they  shall  give  their  Votes ;  which 
Day  shall  be  the  same  throughout  the  United  States. 

5.  No  Person  except  a  natural-bom  Citizen,  or  a  Citizen  of  the 
United  States,  at  the  time  of  the  Adoption  of  this  Constitution, 
shall  be  eligible  to  the  Office  of  President ;  neither  shall  any  Per- 
son be  eligible  to  that  Office  who  shall  not  have  attained  the  Age 
of  thirty-five  Years,  and  been  fourteen  Years  a  Resident  within 
the  United  States. 

6.  In  Case  of  the  Removal  of  the  President  from  Office,  or  of 
his  Death,  Resignation,  or  Inability  to  discharge  the  Powers  and 
Duties  of  the  said  Office,  the  Same  shall  devolve  on  the  Vice 
President,  and  the  Congress  may  by  Law  provide  for  the  Case  of 
Removal,  Death,  Resignation,  or  Inability  both  of  the  President 
and  Vice  President,  declaring  what  Officer  shall  then  act  as 
President,  and  such  Officer  shall  act  accordingly,  until  the  dis- 
ability be  removed,  or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  Times,  receive  for  his 
Services,  a  Compensation,  which  shall  neither  be  Increased  nor 
diminished  during,  the  Period  for  which  he  shall  have  been 
elected,  and  he  shall  not  receive  within  that  Period,  any  other 
Emolument  from  the  United  States,  or  any  of  them. 

8.  Before  he  enter  on  the  Execution  of  his  Office  he  shall  take 
the  following  Oath  or  Affirmation :—"  I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  Office  of  President  of 
the  ^United  States,  and  will,  to  the  best  of  my  Ability,  preserve, 
protect,  and  defend  the  Constitution  of  the  United  States." 

Section  2. 

1.  The  President  shall  be  Commander  in  Chief  of  the  Army 
and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several 
States,  when  called  into  the  actual  Service  of  the  United  States ; 
he  may  require  the  Opinion,  in  writing,  of  the  principal  Officer 
in  each  of  the  Executive  Departments,  upon  any  Subject  relat- 
ing to  the  Duties  of  their  respective  Offices,  and  he  shall  have 
Power  to  grant  Reprieves  and  Pardons  for  Offences  against  the 
United  States,  except  in  Cases  of  Impeachment. 

2.  He  shall  have  Power,  by  and  with  the  Advice  and  Consent 
of  the  Senate,  to  make  Treaties,  provided  two  thirds  of  the 
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Senators  present  concur;  and  he  shall  nominate,  and  by  and 
with  the  Adviee  and  Consent  of  the  Senate,  shall  appoint  Am- 
bassadors, other  Public  Ministers,  and  Consuls,  Judges  of  the 
supreme  Court,  and  all  other  Officers  of  the  United  States,  whose 
Appointments  are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  Law ;  but  the  Congress  may  by  Law  vest 
the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments. 

3.  The  President  shall  have  Power  to  fill  up  all  Vacancies 
that  may  happen  during  the  Eecess  of  the  Senate,  by  granting 
Commissions  which  shall  expire  at  the  End  of  the  next  Session. 

Section  3. 

1.  He  shall  from  time  to  time  give  to  the  Congress  Information 
of  the  State  of  the  Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  expedient;  he 
may,  on  extraordinary  Occasions,  convene  both  Houses,  or  either 
of  them,  and  in  Case  of  Disagreement  between  them,  with 
Respect  to  the  time  of  Adjournment,  he  may  adjourn  them  to 
such  Time  as  he  shall  think  proper ;  he  shall  receive  Ambassadors 
and  other  public  Ministers ;  he  shall  take  Care  that  the  Laws  be 
faithfully  executed,  and  shall  commission  all  the  Officers  of 
the  United  States. 

Section  4. 

1.  The  President,  Vice  President,  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment 
for,  and  Conviction  of,  Treason,  Bribery,  or  other  high  Crimea 
and  Misdemeanors. 

ABTICLE  III. 

Section  1. 

1.  The  judicial  Power  of  the  United  States  shall  be  vested  in 
one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish.  The  Judges,  both 
of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices  dur- 
ing good  Behavior,  and  shall,  at  stated  Times,  receive  for  their 
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Serdces  a  Compensation,  which  shall  not  be  diminished  during 
their  Continuance  in  Office. 


Section  2. 

1.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and 
Equity,  arising  under  this  Constitution,  the  Laws  of  the  United 
States,  and  Treaties  made,  or  which  shall  be  made,  under  their. 
Authority; — ^to  all  Cases  affecting  Ambassadors,  other  public 
Ministers  and  Consuls ; — ^to  all  Cases  of  admiralty  and  maritime 
Jurisdiction;  to  Controversies  to  which  the  United  States  shall 
be  a  Party; — ^to  Controversies  between  two  or  more  States; — 
between  a  State  and  Citizens  of  another  State ; — ^between  Citizens 
of  different  States, — ^between  Citizens  of  the  same  State  claiming 
Lands  imder  Grants  of  different  States,  and  between  a  State, 
or  the  Citizens  thereof,  and  foreign  States,  Citizens,  or  Subjects.* 

2.  In  all  Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls,  and  those  in  which  a  State  shall  be  a  Party,  the 
supreme  Court  shall  have  original  Jurisdiction.  In  all  the  other 
Cases  before  mentioned,  the  supreme  Court  shall  have  appellate 
Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  regulations  as  the  Congress  shall  make. 

3.  The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment, 
shall  be  by  Jury ;  and  such  Trial  shall  be  held  in  the  State  where 
the  said  Crimes  shall  have  been  committed;  but  when  not  com- 
mitted within  any  State,  the  Trial  shall  be  at  such  Place  or 
Places  as  the  Congress  may  by  Law  have  directed. 

Section  3. 

1.  Treason  against  the  United  States,  shall  consist  only  in  levy- 
ing War  against  them,  or  in  adhering  to  their  Enemies,  giving 
them  Aid  and  Comfort.  No  Person  shall  be  convicted  of  Treason 
unless  on  the  Testimony  of  two  Witnesses  to  the  same  overt 
Act,  or  on  Confession  in  open  Court. 

2.  The  Congress  shall  have  Power  to  declare  the  Punishment  of 
Treason,  but  no  Attainder  of  Treason  shall  work  Corruption  of 
Blood,  or  Forfeiture  except,  during  the  Life  of  the  Person 
attainted. 

*  See  Amendment  XI. 
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ARTICLE  IV, 
Section  1. 

1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the 
public  Acts,  Records,  and  judicial  Proceedings  of  every  other 
State.  And  the  Congress  may  by  general  Laws  prescribe  the 
manner  in  which  such  Acts,  Records,  and  Proceedings  shall  be 
proved,  and  the  Effect  thereof. 

Section  2. 

1.  The  Citizens  of  each  State.shall  be  entitled  to  all  Privileges 
and  Immunities  of  Citizens  in  the  several  States. 

2.  A  Person  charged  in  any  State  with  Treason,  Felony,  or 
other  Crime,  who  shall  flee  from  Justice,  and  be  foimd  in  an- 
other State,  shall  on  Demand  tff  the  executive  Authority  of  the 
State  from  which  he  fled,  be  delivered  up  to  be  removed  to  the 
State  having  Jurisdiction  of  the  Crime. 

3.  No  Person  held  to  Service  or  Labour  in  one  State,  under  the 
Laws  thereof,  escaping  into  another,  shall,  in  Consequence  of  any 
Law  or  Regulation  therein,  be  discharged  from  such  Service  or 
Labour,  but  shall  be  delivered  up  on  Claim  of  the  Party  to  whom 
such  Service  or  Labour  may  be  due. 

Section  3. 

1.  New  States  may  be  admitted  by  the  Congress  into  this 
Union ;  but  no  new  State  shall  be  formed  or  erected  within  the 
Jurisdiction  of  any  other  State ;  nor  any  State  be  formed  by  the 
Junction  of  two  or  more  States,  or  Parts  of  States,  without  the 
Consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 

2.  The  Congress  shall  have  Power  to  dispose  of  and  make  all 
needful  Rules  and  Regulations  respecting  the  Territory  or  other 
Property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  Prejudice  any  Claims  of 
the  United  States,  or  of  any  particular  State. 

Section  4. 

1.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  each 
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of  them  against  Invasion ;  and  on  Application  of  the  Legislature, 
or  of  the  Executive  (when  the  Legislature  cannot  be  convened) 
against  domestic  Violence. 

ARTICLE  V. 

1.  The  Congress,  whenever  two  thirds  of  both  Houses  shall 
deem  it  necessary,  shall  propose  Amendments  to  this  Constitu- 
tion, or,  on  the  Application  of  the  Legislatures  of  two  thirds  of 
the  several  States,  shall  call  a  Convention  for  proposing  Amend- 
ments, which,  in  either  Case,  shall  be  valid  to  all  Intents  and 
Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legis- 
latures of  three  fourths  of  the  several  States,  or  by  Conventions 
in  three  fourths  thereof,  as  the  one  or  the  other  Mode  of  Ratifica- 
tion may  be  proposed  by  the  Congress ;  Provided  that  no  Amend- 
ment which  may  be  made  prior  to  the  Year  One  thousand  eight 
hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no 
State  without  its  Consent,  shall  be  deprived  of  it's  equal 
Suffrage  in  the  Senate. 

ARTICLE  VI. 

1.  All  Debts  contracted  and  Engagements  entered  into,  before 
the  Adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution,  as  under  the  Confedera- 
tion. 

2.  This  Constitution,  and  the  Laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof;  and  all  Treaties  made,  or 
which  shall  be  made,  under  the  Authority  of  the  United  States, 
shall  be  the  supreme  Law  of  the  Land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding. 

3.  The  Senators  and  Representatives  before  mentioned,  and 
the  Members  of  the  several  State  Legislatures,  and  all  executive 
and  judicial  Officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  Oath  or  Affirmation,  to  support  this 
Constitution;  but  no  religious  Test  shall  ever  be  required  as  a 
Qualification  to  any  Office  or  public  Trust  under  the  United 
States. 
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ARTICLE  VII. 

1.  The  Ratification  of  the  Conventions  of  nine  States,  shall  be 
snfScient  for  the  Establishment  of  this  Constitution  between  the 
States  so  ratifying  the  same. 

Done  in  Convention  by  the  Unanimous  Consent  of  the 
States  present  the  Seventeenth  Day  of  September  in  the 
Year  of  our  Lord  one  thousand  seven  hundred  and  Eighty 
seven  and  of  the  Independence  of  the  United  States  of 
America  the  Twelfth  In  Witness  whereof  We  have  hereunto 
subscribed  our  Names, 

Go:  WASHINGTON— Prestdf. 
and  deputy  from  Virginia. 
Attest  William  Jackson  Secretary. 


New  Hampshire: 
John  Langdon 
Nicholas  Gilman 


Nathaniel  Gorham 
Rufus  King 

Connecticut: 

Wm:  Saml.  Johnson 
Roger  Sherman 

New  York: 

Alexander  Hamilton 

New  Jersey: 

Wil :  Livingston 
David  Brearley 
Wm.  Paterson 
Jona:  Dayton 

Pennsylvania: 
B  Franklin 
Thomas  Mifflin 
Robt.  Morris 
Geo.  Clymer 
Thos.  Fitz  Simons 
Jared  IngersoU 
James  Wilson 
Gouv  Morris 


Delaware: 

Geo : Read 

Gunning  Bedford  jun 

John  Dickinson 

Richard  Bassett 

Jaco :  Broom 
Maryland: 

James  McHenry 

Dan  of  St.  Thos.  Janifer 

Danl  Carroll 


John  Blair — 

James  Madison  Jr. 
North  Carolina: 

Wm :  Blount 

Richd.  Dobbs  Spaight 

Hu  Williamson 
South  Carolina: 

J.  Rutledge 

Charles  Cotesworth  Pinck- 
ney 

Charles  Pinckney 

Pierce  Butler 
Georgia: 

William  Few 

Abr  Baldwin 
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[Articles  in  Addition  to  and  Amendment  of  the  Constitution 
of  the  United  States  of  America,  Proposed  iy  Congress  and 
Ratified  by  the  Legislatures  of  the  several  States,  Pursuant  to 
the  Fifth  Article  of  the  Constitution.] 

ARTICLE  I. 

Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances. 

ARTICLE  IL 

A  well-regulated  Militia,  being  necessary  to  the  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall 
not  be  infringed. 

ARTICLE  III. 

No  Soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  Owner,  nor,  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  Warrants  shall  issue,  but  upon 
probable  cause,  supported  by  Oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
Grand  Jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  Militia,  when  in  actual  service  in  time  of  War  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled 
in  any  Criminal  Case  to  be  a  witness  against  himself,  nor  be 
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deprived  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusatioU;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  Witnesses  in  his  favor,  and  to  have  the 
assistance  of  Counsel  for  his  defence. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  Court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration  in  the  Constitution  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people. 

ARTICLE  XI. 

The  Judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
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against  one  of  the  United  States  by  Citizens  of  another  State,  or 
by  Citizens  or  Subjects  of  any  Foreign  State. 


ARTICLE  XII. 

Section  1. 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  President  and  Vice  President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted  for  as  President, 
and  in  distinct  ballots  the  person  voted  for  as  Vice-President; 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as 
President,  and  of  all  persons  voted  for  as  Vice-President,  and 
of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  government  of  the 
United  States,  directed  to  the  President  of  the  Senate; — ^the 
President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates  and  the  votes 
shall  then  be  counted ; — The  person  having  the  greatest  number 
of  votes  for  President,  shall  be  the  President,  if  such  number  be 
a  majority  of  the  whole  number  of  Electors  appointed ;  and  if  no 
person  have  such  majority,  then  from  the  persons  having  the 
highest  numbers  not  exceeding  three  on  the  list  of  those  voted 
for  as  President,  the  House  of  Representatives  shall  choose 
immediately^  by  ballot,  the  President.     But  in  choosing  the 
President,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  states, 
and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  the  House  of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice-President 
shall  act  as  President,  as  in  the  case  of  the  death  or  other  con- 
stitutional disability  of  the  President.    The  person  having  the 
greatest  number  of  votes  as  Vice-President  shall  be  the  Vice- 
President,  if  such  number  be  a  majority  of  the  whole  number  of 
Electors  appointed,  and  if  no  person  have  a  majority,  then  from 
the  two  highest  numbers  on  the  list,  the  Senate  shall  choose  the 
Vice-President ;  a  quorum  for  the  purpose  shall  consist  of  two- 
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thirds  of  the  whole  number  of  Senators,  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice.  But  no  person  constitu- 
tionally ineligible  to  the  oflSce  of  President  shall  be  eligible  to 
that  of  Vice-President  of  the  United  States. 


AETICLB  XIII. 

Section  1.    • 

Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to  their 
jurisdiction. 

Section  2. 

Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

AETICLE  XIV. 

Section  1. 

All  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

Section  2. 

Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  num- 
ber of  persons  in  each  State,  excluding  Indians  not  taxed.  But 
when  the  right  to  vote  at  any  election  for  the  choice  of  electors 
for  President  and  Vice  President  of  the  United  States,  Repre- 
sentatives in  Congress,  the  Executive  and  Judicial  officers  of  a 
State,  or  the  members  of  the  Legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  State,  being  twenty-one 
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rears  of  age,  and  citizens  of  the  United  States,  or  in  any  way 
abridged,  except  for  participation  in  rebellion,  or  other  crime, 
he  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
)ortion  which  the  number  of  such  male  citizens  shall  bear  to  the 
vhole  number  of  male  citizens  twenty-one  years  of  age  in  such 
Jtate. 

Section  3. 

No  person  shall  be  a  Senator  or  Eepresentative  in  Congress, 
)r  elector  of  President  and  Vice  President,  or  hold  any  ofSce, 
dvil  or  military,  under  the  United  States,  or  under  any  State, 
vho,  having  previously  taken  an  oath,  as  a  member  of  Congress, 
)r  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
State  legislature,  or  as  an  executive  or  judicial  officer  of  any 
State,  to  support  the  Constitution  of  the  United  States,  shall  have 
ingaged  in  insurrection  or  rebellion  against  the  same,  or  given 
lid  or  comfort  to  the  enemies  thereof.  But  Congress  may  by  a 
rote  of  two-thirds  of  each  House,  remove  such  disability. 

Section  4. 

The  validity  of  the  public  debt  of  the  United  States,  author- 
zed  by  law,  including  debts  incurred  for  payment  of  pensions 
ind  bounties  for  services  in  suppressing  insurrection  or  rebellion, 
haU  not  be  questioned.  But  neither  the  United  States  nor  any 
State  shall  assume  or  pay  any  debt  or  obligation  incurred  in  aid 
if  insurrection  or  rebellion  against  the  United  States,  or  any 
laim  for  the  loss  or  emancipation  of  any  slave;  but  all  such 
[ebts,  obligations  and  claims  shall  be  held  illegal  and  void. 

Section  5. 

The  Congress  shall  have  power  to  enforce,  by  appropriate 
egislation,  the  provisions  of  this  article. 


AETICLE  XV. 

Section  1. 

The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
lenied  or  abridged  by  the  United  States  or  by  any  State  on 
ecount  of  race,  color,  or  previous  condition  of  servitude. 
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Section  2. 

The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

ARTICLE  XVI. 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportionment 
among  the  several  States,  and  without  regard  to  any  census  or 
enumeration. 

AETICLE  XVII. 

The  Senate  of  the  United  States  shall  be  composed  of  two 
senators  from  each  state,  elected  by  the  people  thereof,  for  six 
years;  and  each  senator  shall  have  one  vote.  The  electors  of 
each  state  shall  have  the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  state  legislatures. 

When  vacancies  happen  in  the  representation  of  any  state  in 
the  Senate,  the  executive  authority  of  such  state  shall  issue 
writs  of  election  to  fill  such  vacancies,  provided  that  the  legis- 
lature of  any  state  may  empower  the  executive  thereof  to  make 
temporary  appointments  until  the  people  fill  the  vacancies  by 
election  as  the  legislature  may  direct. 
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QUIZ  QUESTIONS 

CONSTITUTIONAL  LAW 

PART  I 

DEFINITIONS    AND    GENERAL    PRINCIPLES 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  Define  constitutional  law  and  show  how  it  is  related: 
(a)  to  administrative  law ;  (b)  to  international  law ;  (c)  to 
statute  law. 

2.  What  are  some  matters  that  are  usually  dealt  with  by 
constitutional  law?  Should  the  matter  of  suffrage  and 
elections  be  regulated  by  constitutional  law  or  statute  law  ? 
Appointments  to  office?    Removals  from  office? 

3.  Give  the  origin  of  the  term  "constitution."  "When  was  it 
first  employed  in  America?  What  was  the  first  example 
of  a  written  constitution  in  America?  What  is  the  oldest 
existing  constitution  in  this  country  ? 

4.  Define  a  constitution  in  the  modern  sense  of  the  term. 
What  are  the  tests  for  distinguishing  between  a  constitution 
and  a  statute:    (a)  in  America?    (b)  in  England? 

6.  Show  how  it  is  necessary  that  every  state  should  have  a 
constitution.  What  is  meant  when  it  is  said  that  a  consti- 
tution should  be  a  "vehicle  of  life"? 

6.  Distinguish  between  the  formal  constitution  and  the  actual 
working  constitution.  Is  all  the  Constitution  of  the  United 
States  to  be  found  in  the  written  text  ? 

7.  What  are  some  of  the  different  forms  of  constitutions? 
Distinguish  between  evolved  and  enacted  constitutions. 
Give  examples. 

8.  Distinguish  between  written  and  unwritten  constitutions. 
Give  examples  of  each.    Is  a  written  constitution  necessarily 
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rigid  f    How  might  the  Constitution  of  the  United  States 
be  made  flexible? 
9.   "What  are  some  of  the  methods  by  which  written  constitu- 
tions are  framed?    Give  examples. 

10.  Describe  the  character  of  the  British  constitution.  What 
is  Dicey 's  distinction  between  the  "law"  and  the  "conven- 
tions" of  the  constitution?  Give  examples  of  written  and 
unwritten  elements  in  the  British  constitution.  May  an 
English  statute  ever  be  unconstitutional?  If  so,  in  what 
sense  ?^  What  is  the  meaning  of  the  term  "unconstitutional" 
in  England?  In  America?  Would  an  act  of  Parliament 
making  a  man  a  judge  in  his  own  case  be  a  constitutional 
statute  V 

11.  Is  the  distinction  between  a  written  and  an  unwritten 
constitution  a  logical  and  a  precise  distinction?  Show  how 
written  constitutions  acquire  an  unwritten  element.  Is 
there  any  existing  constitution  which  is  entirely  written? 
Give  examples  of  unwritten  elements  in  the  Constitution  of 
the  United  States. 

12.  Mention  some  of  the  advantages  of  a  written  constitution. 
Some  of  the  elements  of  weakness.  Some  of  the  advantages 
of  an  unwritten  constitution.     Some  of  the  disadvantages. 

13.  What  are  the  essential  parts  of  a  constitution?  Give  an 
outline  of  a  typical  state  constitution. 

14.  What  is  a  bill  of  rights  ?  What  are  some  of  the  declarations 
usually  contained  in  it  ?  Has  the  Federal  Constitution  a  bill 
of  rights?  Is  the  bill  of  rights  a  prohibition  on  the  legis- 
lature or  the  executive,  or  both  ? 

15.  Compare  the  federal  and  state  constitutions  from  the  stand- 
point of  their  length  and  content.  How  do  you  account  for 
the  tendency  of  the  state  constitution  to  grow  in  length? 
Give  examples  of  provisions  in  your  state  constitution  which 
logically  should  be  in  the  statutes. 

16.  Are  the  states  subject  to  any  federal  restrictions  in  estab- 
lishing their  constitutions?  Narrate  the  circumstances 
under  which  the  first  state  constitutions  were  framed? 

17.  Describe  the  character  of  the  original  state  constitutions. 
Through  what  stages  of  development  have  the  state  consti- 
tutions passed  since  the  Revolution  ? 

18.  Explain  the  provision  by  which  the  early  state  constitutions 
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were  framed  and  put  into  force.  Were  they  framed  by 
constitutional  conventions  or  state  legislatures?  "What  are 
the  usual  methods  by  which  state  constitutions  are  framed 
and  put  into  force  today?  Must  the  constitution  be  ap- 
proved by  the  people  before  being  put  into  operation  ? 
Where  the  constitution  contains  no  provisions  for  the  calling 
of  a  convention,  has  the  legislature  any  power  to  call  a 
convention  ? 

19.  Is  a  constitutional  convention  bound  by  the  restrictions 
contained  in  the  legislative  act  by  which  it  is  called  ?  May 
it  legislate  and  appropriate  money?  Is  it  bound  by  the 
provisions  of  the  existing  constitution  under  which  it  sits? 
While  in  session  may  it  supersede  the  existing  organs  of 
the  state  government? 

20.  What  were  some  of  the  defects  of  the  Articles  of  Confedera- 
tion? How  did  the  Congress  of  the  Confederation  enforce 
its  acts?  If  an  individual  robbed  the  mails  or  assaulted  a 
foreign  minister,  by  what  authority  was  he  punished?  Why 
was  the  government  of  the  Confederation  unable  to  enforce 
its  treaties  with  foreign  countries  ? 

21.  Trace  the  steps  by  which  the  Federal  Constitution  was 
framed  and  ratified.  Was  the  procedure  followed  accord- 
ing to  strictly  legal  methods? 

22.  What  was  the  nature  of  the  powers  of  the  delegates  to  the 
Constitutional  Convention  of  1787,  as  they  were  set  forth  in 
their  credentials?  What  were  some  of  the  compromises  of 
the  Constitution  ? 

23.  What  were  some  of  the  objections  raised  against  the  Con- 
stitution at  the  time  of  its  ratification  ?  Might  a  state  have 
ratified  upon  condition  ?  Might  it  have  withdrawn  its  rati- 
fication after  having  given  it  ?  Why  was  the  Constitution 
not  submitted  to  the  people? 

24.  What  were  some  of  the  principal  differences  between  the 
Articles  of  Confederation  and  the  Constitution?  Name 
some  important  powers  conferred  by  the  Constitution  on 
Congress  which  under  the  Articles  of  Confederation  re- 
mained with  the  states. 

25.  What  was  Hamilton's  argument  in  reply  to  the  contention 
that  the  Federal  Constitution  was  incomplete  without  a  bill 
of  rights?    What  are  some  of  the  provisions  of  the  so-called 
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federal  Bill  of  Rights?  Are  its  provisions  prohibitions  on 
the  states  as  well  as  upon  the  United  States?  Are  they 
prohibitions  upon  the  executive  as  well  as  upon  Congress? 

26.  What  are  the  principal  sources  of  the  Federal  Constitution  ? 
Point  out  some  of  its  original  features.  Some  of  its  derived 
features. 

27.  By  what  processes  does  a  written  constitution  develop 
and  expand?  Show  how  the  Constitution  of  the  United 
States  has  been  modified  by  custom;  by  judicial  interpre- 
tation; by  action  of  the  political  parties. 

28.  Describe  the  procedure  by  which  the  Federal  Constitution 
may  be  amended.  When  a  state  legislature  has  once  ratified 
a  proposed  amendment  may  it  subsequently  withdraw  its 
ratification  ?  May  the  President  veto  a  resolution  proposing 
an  amendment  to  the  Constitution?  Discuss  the  purposes 
and  provisions  of  the  various  amendments  that  have  been 
adopted. 

29.  Describe  the  three  general  modes  of  procedure  for  amending 
state  constitutions.  What  are  the  methods  prescribed  in 
Delaware  and  New  Hampshire?  What  is  meant  by  the 
dual  system  of  amendment? 

30.  Describe  the  Oregon  method  of  amending  its  constitution. 

31.  When  the  constitution  provides  for  a  specific  method  of 
amendment  may  a  different  mode  be  followed?  Is  the  rule 
of  liberal  or  strict  construction  followed  by  the  courts  in 
the  interpretation  of  constitutional  provisions  regarding 
amendments  ? 

33.  What  are  some  of  the  rules  generally  observed  by  the  courts 
for  the  construction  of  state  constitutions?  What  is  meant 
by  the  doctrine  of  stare  decisis?  Distinguish  between  man- 
datory and  directory  provisions  of  a  constitution.  Where 
the  governor  of  a  state  is  authorized  to  summon  the  legis- 
lature in  extra  session  and  to  call  out  the  militia,  may  the 
courts  control  his  action  ? 

34.  What  is  meant  by  the  supremacy  of  the  Federal  Constitution 
laws  and  treaties?  Does  it  mean  that  any  act  which  Con- 
gress may  choose  to  pass  necessarily  supersedes  all  state 
legislatures  concerning  the  matter  with  which  it  deals,  when 
such  legislation  has  been  rightfully  enacted  ? 

35.  What  is  the  attitude  of  the  courts  in  Europe  toward  uncon- 
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stitutional  legislation  ?  What  authority  is  the  judge  of  the 
validity  of  legislative  acts  generally  in  Europe  ?  Have  the 
European  courts  power  to  declare  the  acts  of  subordinate 
legislative  bodies  unconstitutional? 

36.  Give  some  examples  of  early  American  cases  in  which  the 
courts  asserted  their  right  to  declare  legislative  acts  uncon- 
stitutional. What  were  the  arguments  of  Hamilton  in  sup- 
port of  the  right  of  the  courts  to  refuse  to  be  bound  by 
unconstitutional  statutes?  What  was  the  early  attitude  of 
public  opinion  toward  the  exercise  of  this  power? 

37.  What  was  the  main  question  involved  in  the  case  of  Mar- 
bury  V.  Madison  ?  Summarize  the  opinion  of  Chief  Justice 
Marshall.  Give  some  examples  of  important  cases  in  which 
acts  of  Congress  have  been  declared  unconstitutional. 

38.  Does  not  the  powfir  of  the  courts  to  declare  statutes  null  and 
void  in  eflfect  give  to  the  judiciary  a  veto  upon  acts  of  the 
legislature  ?  If  so,  how  may  the  power  be  defended  ?  Does 
it  not  give  the  courts  a  certain  share  in  the  determination  of 
public  policies? 

39.  What  are  some  of  the  rules  observed  by  the  courts  in  declar- 
ing statutes  unconstitutional?  They  refuse  to  pass  upon 
"political"  questions.  What  is  a  "political"  question  as 
distinguished  from  a  judicial  question? 

40.  What  are  some  of  the  extrinsic  aids  which  the  courts  make 
use  of  in  their  efforts  to  discover  the  meaning  of  the  Consti- 
tution? How  far  are  they  justified, in  resorting  to  the 
debates  in  the  Constitutional  Convention  ? 

41.  What  is  the  effect  upon  a  statute  of  holding  it  unconstitu- 
tional ?  What  becomes  of  rights  acquired  under  the  statute  ? 
Does  the  statute  afford  any  defense  to  an  officer  whg,  has 
acted  in  pursuance  of  it  ? 

42.  What  are  advisory  opinions?  What  importance  may  be 
attached  to  them?  In  what  states  may  the  governor  or  the 
legislature,  or  both,  call  upon  the  Supreme  Court  for  such 
opinions?  Will  the  Supreme  Court  of  the  United  States 
give  advisory  opinions  to  the  President  ? 
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PAKT  II 

ORGANIZATION  AND  POWERS  OF  THE 
UNITED  STATES  GOVERNMENT 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  What  is  federal  government  ?  How  is  it  distinguished  from 
unitary  government?  Prom  confederate  government !  What 
are  some  of  the  elements  of  strength  in  the  federal  system? 
Some  of  the  elements  of  weakness  ? 

2.  What  is  the  principle  upon  which  -the  powers  of  government 
are  distributed  between  the  United  States  and  the  states? 
In  your  opinion,  should  the  authority  of  the  United  States 
government  be  extended  to  include  such  matters  as  the 
regulation  of  insurance,  negotiable  instruments,  bills  of 
exchange,  and  marriage  and  divorce  ?  What  is  the  purpose 
of  the  state  commissions  on  uniform  laws  ?  To  what  extent 
have  they  succeeded  in  securing  the  adoption  by  the  states  of 
uniform  legislation? 

3.  Distinguish  between  exclusive  and  concurrent  powers.  Illus- 
trate. Under  what  circumstances  may  the  states  legislate  in 
respect  to  bankruptcy  and  interstate  commerce? 

4.  Mention  some  powers  expressly  prohibited  to  Congress. 
Some  prohibited  by  implication.  Is  the  presumption  in 
favor  of  any  power  claimed  by  Congress  or  against  it? 
Why? 

5.  What  is  meant  by  reserved  powers?  Mention  some  of  the 
powers  of  government  which  fall  within  the  domain  of  the 
states.  Is  there  any  document  or  court  decision  where  one 
may  find  an  enumeration  of  the  powers  of  the  states  ? 
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6.  Mention  some  powers  of  government  expressly  prohibited 
to  the  states.  Some  prohibited  by  implication  to  the  states. 
Is  the  presumption  in  favor  of  any  power  claimed  by  a 
state  or  against  it?    Give  the  reason  for  your  answer. 

7.  What  is  meant  by  implied  powers  ?    Give  examples. 

8.  What  is  meant  by  "resulting"  powers?    Give  examples. 

9.  What  do  you  understand  by  "inherent"  powers? 

10.  In  what  sense  is  the  federal  authority  supreme  over  that  of 
the  states?  May  the  state  governments  interfere  in  any. 
way  with  the  ofiScers,  instrumentalities  or  processes  of  the 
United  States?  May  the  state  courts  take  jurisdiction  of  a 
federal  ofiSeer  who  commits  a  crime  in  the  discharge  of  his 
duties?  May  the  states  make  criminal  an  act  committed 
by  a  federal  officer  when  it  has  not  been  made  a  crime  by 
federal  statute  ? 

11.  In  what  respect  may  the  general  government  control  the 
form  of  the  state  governments  ?  What  is  a  republican  form 
of  government  ?  Are  life  tenures  for  public  office  consistent 
with  republican  government?  Property  qualifications  for 
voting  and  holding  office?  The  initiative  and  referendum 
for  purposes  of  general  legislation?  What  department  of 
the  United  States  government  is  charged  with  guaranteeing 
a  republican  form  of  government  to  the  states? 

12.  What  are  some  of  the  constitutional  rights  and  privileges  of 
the  states  ?  What  remedy  has  a  state  in  case  it  is  denied  the 
rights  and  privileges  secured  to  it  by  the  Constitution  ? 

13.  Discuss  the  purpose  and  meaning  of  the  full  faith  and  credit 
clause.  Under  what  circumstances  are  the  courts  of  one 
state  bound  to  recognize  the  validity  of  a  marriage  cele- 
brated in  another  state?  The  validity  of  a  divorce?  Are 
the  courts  of  one  state  bound  to  take  notice  and  enforce  the 
criminal  judgments  of  other  states? 

14.  What  is  the  nature  of  the  obligation  imposed  on  the  govern- 
ment of  the  state  in  regard  to  the  surrender  of  fugitives 
from  justice?  Will  the  courts  compel  the  executive  by 
mandamus  to  surrender  a  fugitive  for  whom  demand  has 
been  made  by  the  executive  of  another  state  ?  What  sort  of 
evidence  of  guilt  is  required  before  the  executive  will  sur- 
render a  criminal?  Suppose  the  offense  with  which  the 
fugitive  is  charged  is  not  a  crime  according  to  the  law  of 
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the  state  in  which  he  has  taken  refuge  1  In  such  eases  is  it 
the  law  of  the  demanding  state  or  the  law  of  the  state  upon 
which  the  demand  is  made  that  should  determine  the  obliga- 
tion of  the  governor  to  make  the  surrender  ? 

15.  "What  are  some  of  the  rights  and  privileges  of  state  citizen- 
ship? Is  it  a  right  of  a  citizen  of  one  state  to  go  into 
another  state  and  demand  the  enjoyment  of  the  same  privi- 
leges that  he  enjoyed  in  the  state  from  which  he  came,  even 
though  they  are  not  accorded  to  citizens  of  the  state  in  which 
he  takes  up  his  residence  ? 

16.  May  a  state  be  coerced  into  the  performance  of  its  consjti- 
tutional  duties?  If  so,  how?  Were  the  states  coerced  by 
President  Lincoln  into  remaining  in  the  Union  ? 

17.  Why  should  the  legislative,  executive  and  judicial  functions 
be  entrusted  to  separate  and  distinct  departments?  What 
are  some  of  the  exceptions  to  the  principle  of  the  separation 
of  powers  in  the  organization  of  the  government  of  the 
United  States?  Is  the  granting  of  divorces  a  legislative  or 
judicial  function?  Would  an  act  of  Congress  declaratory 
of  the  meaning  of  an  existing  statute  be  a  violation  of  the 
principle  ? 

18.  Classify  the  constitutional  powers  of  the  President.  What 
are  the  sources  of  his  pow*er?  May  Congress  impose  upon 
him  duties  not  authorized  by  the  Constitution  ? 

19.  Describe  the  power  of  the  President  in  respect  to  the  ap- 
pointment of  public  officers.  When  a  commission  has  been 
nrade  out  for  an  appointment  and  signed  by  the  President, 
has  the  appointee  a  legal  right  to  the  commission?  May 
Congress  limit  or  regulate  the  appointing  power  of  the 
President.  What  provision  does  the  Constitution  contain 
in  respect  to  the  removal  of  officers?  Where  the  President 
appoints  an  officer  and  gives  him  a  commission  which  states 
that  he  shall  hold  the  office  for  four  years,  may  he  be 
removed  before  the  expiration  of  this  period  ? 

20.  To  what  extent  may  the  President  direct  an  officer  in  the 
performance  of  his  duties?  May  he  direct  an  officer  to  do 
what  the  Constitution  and  laws  forbid  ?  In  that  case,  might 
the  officer  plead  as  a  bar  to  prosecution  that  he  had  acted 
under  the  orders  of  the  President? 

21.  How  does  the  organization  of  the  executive  power  of  the 
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United  States  differ  from  that  of  the  states?  Are  the 
cabinet  officers  colleagues  or  subordinates  of  the  President  ? 
Is  the  act  of  a  cabinet  officer  the  act  of  the  President  ?  May 
he  correct  the  act  of  a  cabinet  officer? 

22.  Describe  the  power  of  the  President  in  respect  to  the  con- 
duct of  foreign  relations.  To  what  extent  may  the  President 
conclude  international  agreements  without  the  consent  of 
the  Senate?  Give  examples?  To  what  extent  does  the 
House  of  Representatives  participate  in  the  making  and 
enforcement  of  treaties?  Is  a  treaty  paramount  to  an  act 
of  Congress?  May  an  act  of  Congress  modify  or  abrogate 
a  treaty?  What  are  the  limitations  on  the  treaty-making 
power  ? 

23.  To  what  extent  does  the  President  share  in  the  exercise  of 
the  legislative  power?  Describe  the  veto  power?  To  what 
extent  may  the  President  legislate  by  means  of  executive 
orders?  Is  his  action  subject  to  the  control  of  the  courts 
when  he  exercises  the  ordinance  power? 

24.  What  are  the  military  powers  of  the  President?  Under 
what  circumstances  may  he  call  out  the  militia?  May  he 
send  the  militia  out  of  the  country?  Is  his  judgment  in 
respect  to  the  necessity  of  calling  out  the  militia  reviewable 
by  the  courts?  Under  what  conditions  may  he  suppress 
domestic  violence  in  a  state  ? 

25.  What  is  the  extent  of  the  pardoning  power  of  the  President  ? 
Are  there  any  constitutional  limitations  upon  his  power  to 
grant  pardons?  Distinguish  between  piardon  and  amnesty. 
Might  Congress  regulate  the  exercise  by  him  of  the  pardon- 
ing power?    Might  it  abridge  his  power  to  grant  amnesty? 

26.  What  remedies  has  the  individual  against  the  illegal  action 
of  the  President  ?  May  the  courts  control  in  any  way  his 
acts?  Will  they  issue  a  mandamus  against  him  to  compel 
him  to  perform  a  constitutional  duty?  Will  they  restrain 
him  by  injunction  from  doing  an  illegal  act  ? 

27.  To  what  extent  has  the  United  States  government  the  power 
of  taxation  ?  What  are  the  limitations  on  its  taxing  power  ? 
What  is  the  provision  of  the  Sixteenth  Amendment  in  regard 
to  the  power  of  Congress  to  levy  taxes?  Give  examples  of 
the  exercise  by  Congress  of  the  taxing  power  (1)  to  regulate, 
(2)  to  destroy. 
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28.  Are  there  any  constitutional  limitations  on  the  power  of 
Congress  to  borrow  money  ?  What  has  been  the  attitude  of 
the  Supreme  Court  on  the  question  of  the  right  of  Congress 
to  give  the  legal  tender  quality  to  paper  currency?  What 
is  the  doctrine  of  Juilliard  v.  Greenman  in  regard  to  the 
extent  of  this  p6wer ! 

29.  What  has  the  commerce  power  of  Congress  been  interpreted 
to  include?  Give  some  examples  of  important  legislation 
which  has  been  enacted  in  pursuance  of  this  power.  To 
what  extent  is  the  power  of  Congress  to  regulate  commerce 
exclusive?  To  what  extent  may  the  states  regulate  com- 
merce ? 

30.  Is  the  power  of  Congress  to  enact  laws  on  the  subject  of 
naturalization  exclusive?  What  persons  are  excluded  from 
the  benefits  of  the  naturalization  laws  ? 

31.  Under  what  circumstances  may  the  states  legislate  on  the 
subject  of  bankruptcy?  What  are  the  principal  provisions 
of  the  existing  federal  bankruptcy  act? 

32.  Is  the  power  of  Congress  to  coin  money  an  exclusive  one? 
The  power  to  punish  counterfeiting? 

33.  Why  has  Congress  never  exercised  its  power  to  fix  a  stand- 
ard of  weights  and  measures  ?  Is  this  an  exclusive  power  of 
Congress  ? 

34.  What  has  the  power  of  Congress  to  establish  post  offices  and 
post  roads  been  interpreted  to  include?  May  the  states 
operate  a  postal  service  in  competition  with  that  of  the 
United  States  government?  May  letters  or  packets  con- 
taining newspapers  or  pamphlets  be  dispatched  by  private 
express?  May  Congress,  in  pursuance  of  its  power  to  pre- 
scribe what  matter  may  be  transported  by  mail,  exclude 
from  the  mails  lottery  tickets  or  obscene  literature  ? 
Since  copyrights  and  patents  are  monopolies,  how  may  they 
be  justified?  What  remedy  has  the  holder  of  a  copyright 
or  patent  in  case  his  rights  are  infringed?  Under  what 
conditions  may  a  foreign  author  obtain  a  copyright  in  the 
United  States? 

36.  What  is  the  extent  of  the  criminal  jurisdiction  of  the  United 
States  government?  Name  some  crimes  that  may  be  pun- 
ished only  by  the  United  States ;  some  that  may  be  punished 
both  by  the  United  States  and  the  states. 
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37.  What  powers  does  the  Constitution  confer  on  Congress  in 
respect  to  war  ?  May  war  exist  in  the  absence  of  a  declara- 
tion by  Congress?  In  whom  does  the  Constitution  vest  the 
power  to  suspend  the  writ  of  habeas  corpus,  the  President  or 
Congress  ? 

38.  Distinguish  between  military  government  and  martial  law. 
Between  a  court  martial,  a  military  commission  and  a  civil 
court.  What  are  the  rights  of  a  military  occupant  in  the 
territory  occupied  by  him  ?  Is  the  private  law  of  an  occu- 
pied territory  displaced  by  that  of  the  occupant  upon  taking 
possession  of  the  same  ? 

39.  What  is  the  nature  of  the  powers  of  Congress  in  respect  to 
the  government  of  the  territories  1  How  does  it  differ  from 
the  power  of  Congress  in  respect  to  legislation  for' that  part 
of  the  country  which  is  undet  state  organization?  Might 
Congress  enact  a  law  of  libel  and  slander  applicable  within 
the  states  ?  Does  the  Constitution  extend  ex  propria  vigore 
to  newly  acquired  territory?  What  is  the  distinction  be- 
tween "incorporated"  and  "unincorporated"  territories? 
Between  "organized"  and  "unorganized"  territories? 

40.  What  is  the  nature  of  the  power  of  Congress  over  the  Dis- 
trict of  Columbia?  Does  the  purchase  by  Congress  of  land 
within  a  state  for  building  sites,  military  reservations  and 
the  like  give  the  United  States  political  jurisdiction  over 
such  land?  _ 

41.  What  are  the  provisions  of  the  Constitution  in  regard  to 
the  admission  of  new  states  to  the  Union?  Was  the  admis- 
sion of  West  Virginia  in  accordance  with  these  provisions? 
What  have  been  the  two  modes  of  procedure  followed  for 
the  admission  of  new  states?  May  Congress  prescribe  con- 
ditions under  which  a  new  state  may  be  admitted  when  the 
effect  of  such  conditions  is  tq  establish  an  inequality  between 
the  new  state  and  the  original  states? 
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QUIZ  QUESTIONS 

CONSTITUTIONAL  LAW 

PART  III 

CONSTITUTIONAL  GUARANTIES  OF 
FUNDAMENTAL  RIGHTS 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  What  types  of  organic  instruments  were  well  known  to 
the  American  colonists? 

2.  Give  names  and  dates   of  important   English  constitu- 
tional documents. 

3.  Describe  Magna  Charta. 

4.  Describe  a  bill  of  rights  in  a  state  constitution. 

5-6.  Is  there  anything  in  the  Federal  Constitution  prohibit- 
ing a  state  from  abolishing  trial  by  jury?  Discuss  fully. 
7.  What  substantial  guaranties  are  provided  by  amend-, 
ments  to  the  Federal  Constitution  against  infringement 
of  individual  rights  by  the  state  ? 
8-10.  (a)  What  are  some  of  the  privileges  and  immuni- 
ties of  federal  citizenship?  (b)  If  a  state  statute  should 
deny  the  privilege  of  fishing  in  the  public  waters  of 
the  state  to  aliens,  would  any  guaranty  of  the  Federal 
Constitution  be  violated? 

11.  May  Congress  provide  for  judicial  procedure  in  the 
Philippines  so  as  to  deny  the  common  law  right  to  trial 
by  jury? 

12-18.  (a)  How  is  the  right  of  citizenship  in  a  state  to  be 
determined?  (b)  Discuss  the  question  of  citizenship  of 
the  children  of  alien  residents. 

19.    Discuss^  the  citizenship  of  members  of  Indian  tribes. 

20-30.  (a)  What  is  meant  by  expatriation?  (b)  Describe 
the  most  important  steps  in  the  process  of  naturalization, 
(c)  Would  a  member  of  a  Canadian  Indian  tribe,  com- 
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ing  into  the  United  States  for  permanent  residence,  be 
entitled  to  naturalization?  Give  reasons  for  answer, 
(d)  Can  a  member  of  an  Indian  tribe  having  a  reserva- 
tion within  the  United  States  become  a  citizen  ? 

31-33.  (a)  Is  the  right  of  suffrage  necessarily  incident  to 
citizenship?  (b)  Is  the  right  to  vote  for  a  member  of 
Congress  a  privilege  or  immunity  of  federal  citizenship? 
Explain  fully. 

34-40.  What  is  the  guaranty  as  to  republican  form  of  govern- 
ment in  a  state  and  how  may  it  be  enforced? 

41.  Name  some  of  the  important  constitutional  guaranties  of 
civil  rights. 

42-45.    Explain  the  nature  of  religious  liberty. 

46-49.  Would  a  state  statute  be  unconstitutional  which  should 
prohibit  discussion  of  socialism  as  a  substitute  for  repre- 
sentative government? 

50.  Would  it  be  constitutional  to  prohibit  assemblages  of 
women  to  discuss  the  question  of  woman's  suffrage  and 
petition  for  the  submission  of  a  constitutional  amend- 
ment granting  such  suffrage? 

51-52.  May  a  city  council  prohibit  the -drilling  of  voluntary 
military  organizations  in  the  city  streets  ? 

53-54.  Describe  the  essential  characteristics  of  a  valid  search 
warrant. 

55-58.  (a)  Is  the  involuntary  confinement  of  an  insane  per- 
son an  infringement  of  personal  liberty,  in  a  constitutional 
sense?  (b)  Discuss  the  nature  and  validity  of  federal 
statutes  prohibiting  peonage. 

59-63.  (a)  What  constitutional  guaranties  are  there  as  to 
due  process  of  law;  and  what  is  the  meaning  of  that 
term?  (b)  In  what  sense  are  all  persons  equal  before 
the  law? 

64-67.  What  are  the  characteristics  of  jury  trial  in  civil 
cases;  and  to  what  extent  is  that  method  of  trial  guar- 
anteed by  constitutional  provisions  ? 

68-69.  What  are  the  essentials  of  due  process  of  law  in 
criminal  cases? 

70-71.  What  is  an  ex  post  facto  law  and  what  are  the  con- 
stitutional guaranties  with  reference  thereto  ? 

72-77.     Can  indictment  as  a  method  of  accusation  for  crime 
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be  superseded  for  the  state  or  federal  courts  by  the  substi- 
tution of  some  other  method  of  accusation  ?  Discuss  fully. 

78-81.  (a)  Discuss  the  right  of  jury  trial  in  criminal  cases, 
(b)  Would  any  constitutional  guaranty  be  violated  by 
a  statute  requiring  the  defendant  in  a  criminal  case 
to  testify  as  a  witness? 

82-84.  What  constitutional  objection  if  any  would  there  be 
to  a  statute  providing  that  after  the  defendant  in  a 
criminal  case  had  been  acquitted,  a  new  trial  might  be 
granted  on  showing  that  new  evidence  of  his  guilt  had 
been  discovered? 

85-86.  Would  a  statute  of  Congress  be  constitutional  which 
should  prohibit  the  exclusion  of  colored  persons  from 
restaurants  ? 

87-89.  Does  the  guaranty  of  due  process  of  law  prevent 
the  substitution  of  other  methods  of  procedure  for  those 
recognized  at  the  common  law?    Give  illustrations. 

90-91.  Would  a  state  statute  prohibiting  Chinese  from  main- 
taining and  operating  restaurants  in  wooden  buildings  be 
constitutional?    Give  reasons. 

92.  Does  the  guaranty  of  due  process  of  law  constitute  a 
limitation  on  legislative  power? 

93-110.  (a)  Describe  in  a  general  way  the  meaning  and 
scope  of  the  so-called  police  power,  (b)  Discuss  the 
validity  of  a  state  statute  which  should  prohibit  the 
sale  of  cold-storage  eggs  after  they  should  have  thus 
been  kept  in  store  for  more  than  three  months,  (c) 
Discuss  the  validity  of  a  state  statute  prohibiting  the 
practice  of  medicine  by  persons  who  have  not  received 
a  state  license  to  practice,  (d)  Would  a  state  statute 
be  constitutional  which  should  prohibit  the  employment  of 
any  person  at  farm  labor  for  more  than  eight  hours 
per  day?  (e)  Would  a  state  statute  be  constitutional 
which  should  prohibit  owners  of  wooden  buildings  from 
leasing  them  to  Chinese  for  carrying  on  laundries?  (f) 
Would  a  state  statute  be  valid  which  should  make  it 
a  crime  to  drink  intoxicating  liquors?  (g)  Discuss  the 
validity  of  a  federal  statute  which  should  prohibit  the 
sale    of    intoxicating    liquors    within    any    state.      (h) 
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Would  a  federal  statute  be  valid  requiring  railroads  to 
transport  members  of  Congress  without  charge? 

111-112.  (a)  Is  judicial  procedure  essential  in  the  levying 
and  collection  of  taxes?  (b)  Can  a  civil  court  in  pro- 
ceedings by  habeas  corpus  inquire  into  the  validity  of 
imprisonment  in  pursuance  of  the  order  of  a  military 
tribunal  ? 

113.  Explain  the  distinction  between  jurisdiction  in  rem  and 
jurisdiction  in  personam. 

115-116.  (a)  Explain  what  is  meant  by  the  term  vested 
rights,  (b)  To  what  extent  may  retrospective  legisla- 
tion be  sustained  as  constitutional? 

117-119.  If  a  state  statute  should  authorize  the  issuance  of 
warrants  for  the  salaries  of  officers  with  the  provision 
-  that  such  warrants  should  be  receivable  in  paymient  of 
taxes,  would  a  subsequent  statute  be  valid  which  pro- 
hibited the  acceptance  of  warrants  already  issued  in 
payment  of  such  taxes  ? 

120-121.  (a)  Explain  the  principle  announced  in  the  Dart- 
mouth College  case,  (b)  Would  a  state  statute  pro- 
hibiting the  sale  of  intoxicating  liquors  be  valid  as 
applied  to  a  corporation  previously  chartered  to  carry  on 
the  business  of  manufacturing  intoxicating  liquors? 

122-127.  (a)  Would  a  state  statute  prohibiting  the  sale  of 
intoxicating  liquors  be  valid  as  applied  to  a  previous 
contract  for  the  sale  of  such  liquors  which  was  valid  at 
the  time  it  was  entered  into  by  the  parties?  (b)  Would 
a  state  statute  be  valid  which,  applied  to  existing  con- 
tracts, should  exempt  the  homestead  of  the  debtor  from 
sale  on  execution,  no  such  exemption  having  been 
authorized  by  law  at  the  time  the  contract  was  made? 
(c)  Discuss  the  validity  of  a  federal  bankrupt  law  as 
applied  to  debts  already  contracted  prior  to  the  enact- 
ment of  the  law. 
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CONSTITUTIONAL  LAW 

PART  IV 

EMINENT  DOMAIN 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  What  are  the  two  principal  constitutional  provisions  affect- 
ing the  power  of  eminent  domain  ? 

2.  Could  the  United  States  take  the  capitol  building  of  a  state 
for  a  post  office  without  the  consent  of  the  state  ? 

3.  (a)  The  United  States  takes  land  for  fortifications.  A  strip 
of  land  not  taken  lies  between  the  fortifications  and  the  sea, 
and  the  heavy  guns  are  necessarily  continually  discharged 
over  this  land,  so  that  it  cannot  be  built  upon.  Is  the  owner 
constitutionally  entitled  to  compensation?  (b)  Is  the  owner 
of  adjacent  land  depreciated  in  value  by  reason  of  the  noise 
of  the  firing  constitutionally  entitled  to  compensation  ? 

4.  The  city  authorities  find  it  necessary  to  cut  down  a  hand- 
some shade  tree  standing  in  a  highway  to  permit  the  passage 
of  motor  trucks.    Has  the  abutting  owner  any  remedy? 

5.  A  street  is  laid  out  by  the  public  authorities  and  the  grade 
established,  and  a  man  builds  a  brick  house  fronting'  on  the 
street  at  the  established  grade.  The  city  then  lowers  the 
grade  of  the  street  ten  feet  and  the  owner  is  put  to  great 
expense  to  keep  his  house  from  collapsing?  Has  he  any 
remedy  ? 

6.  Why  is  a  steam  railroad  an  additional  servitude  upon  a 
public  highway? 

7.  An  abutting  owner  maintains  a  vault  under  the  sidewalk  of 
a  public  street  for  over  twenty  years.  A  subway  for  street 
cars  is  then  constructed,  occupying  the  whple  of  the  space 
under  the  street  and  depriving  him  of  his  vault.  Has  he 
any  remedy  ? 

8.  Is  an  underground  pneumatic  tube  for  transmitting  mail 
matter  an  additional  servitude  upon  a  public  highway  ? 
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9.  In  a  sparsely  settled  country  town  a  few  wealthy  summer 
residents  subscribe  a  fund  for  lighting  the  roads,  and  the 
town  undertakes  the  work.  In  erecting  electric  light  poles 
and  wires  in  a  road,  fruit  trees  of  a  farmer  overhanging  the 
road  are  necessarily  damaged.    Has  he  any  remedy? 

10.  An  elevated  railroad  is  constructed  in  a  street  the  fee  of 
which  is  in  the  city.  Has  the  owner  of  abutting  land  any 
remedy  ? 

11.  A  city  takes  land  for  park  purposes.  Subsequently  some  of 
the  trees  are  cut  down.    Who  owns  the  wood? 

12.  A  highway  is  laid  out  80  feet  wide,  but  only  20  feet  is 
wrought  for  travel.  A  land  owner  applies  for  and  receives 
compensation  under  a  statute  providing  for  the  payment  of 
all  damages ;  but  no  claim  is  made  for  damage  from  surface 
water.  Ten  years  later  the  highway  is  wrought  to  its  full 
width  and  surface  water  flows  upon  the  owner's  land.  Has 
he  any  remedy  ? 

13.  A  parcel  of  land  fronts  upon  the  principal  street  in  a  town. 
In  abolishing  a  grade  crossing  the  street  is  discontinued  just 
beyond  the  parcel  ia  question,  leaving  the  parcel  fronting 
upon  a  dead  end  and  depreciating  it  in  value  one-half.  Has 
the  owner  any  remedy? 

14.  The  legislature  authorizes  the  diversion  of  part  of  the  waters 
of  a  public  watercourse  to  furnish  a  water  supply  to  a  city 
several  miles  away.    Have  the  riparian  owners  any  remedy? 

15.  A  parcel  of  land  is  subject  to  a  restriction  in  favor  of  an 
adjoining  parcel  that  no  building  over  one  Story  in  height 
shall  be  erected  thereon.  The  first  parcel  is  taken  for  a 
courthouse  and  a  building  five  stories  in  height  is  erected 
thereon.    Has  the  owner  of  the  other  parcel  any  remedy? 

16.  A  parcel  of  land  which  is  held  by  a  tenant  under  a  lease  is 
taken  by  eminent  domain.  It  is  fitted  up  as  a  store,  the 
fixtures  having  been  put  in  by  the  tenant.  He  removes  them 
but  they  are  of  little  value  elsewhere.  Has  he  any  remedy 
for  the  damage  to  his  fixtures  ? 

17.  A  agrees  on  July  1  to  buy  a  parcel  of  land  of  B  on  October  1 
for  $2,000.  September  1  the  city  takes  the  land  for  a  school- 
house  and  awards  $2,500  as  compensation.  Is  A  entitled  to 
any  of  the  money  ? 

18.  A  corporation  is  granted  a  franchise  to  erect  and  maintain  a 
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toll  bridge  across  a  certain  river.  Subsequently  the  legis- 
lature authorizes  the  erection  of  a  free  bridge  across  the 
same  river  100  yards  above  it.  Has  the  corporation  any 
remedy  ? 

19.  A  city  acquires  land  for  a  park  by  eminent  domain.  The 
legislature  subsequently  provides  that  a  schoolhouse  shall  be 
erected  on  the  park.  Have  the  taxpayers  of  the  city  any 
remedy  ? 

20.  (a)  A  corporation  is  authorized  to  lay  and  maintain  gas 
pipes  in  a  street.  Subsequently  a  subway  is  authorized  to 
be  built  in  the  street  and  the  gas  pipes  have  to  be  moved. 
Has  the  corporation  any  remedy?  (b)  Would  it  make  any 
difference  if  the  pipes  had  been  lawfully  laid  in  private 
land? 

21.  The  legislature  of  a  state  authorizes  a  taking  for  a  certain 
use,  and  the  highest  court  of  the  state  sustains  the  statute, 
but  the  Supreme  Court  of  the  United  States,  on  writ  of 
error  brought  by  A,  reverses  the  decision.  In  the  meantime 
a  second  state  has  enacted  precisely  the  same  statute  and  B 
contends  that  it  is  unconstitutional.    Is  he  necessarily  right  ? 

22.  A  member  of  the  legislature  opposes  the  enactment  of  a 
statute  authorizing  a  taking  of  land  for  a  certain  purpose 
on  the  ground  that  the  use  is  not  public.  The  statute  is 
nevertheless  enacted.  The  objecting  member  becomes  a 
judge  of  the  supreme  court  of  the  state.  Can  he  consistently 
vote  to  sustain  the  statute  ? 

23.  A  city  desires  to  erect  a  smaU  schoolhouse.  There  are 
plenty  of  available  lots  for  sale  at  reasonable  prices.  Can 
the  cjty  take  a  lot  by  eminent  domain? 

24.  A  railroad  company  desires  to  establish  a  ticket  office  in  a 
certain  office  building,  but  the  owner  of  the  building  refuses 
to  rent  it.  Can  the  railroad  take  the  office  by  eminent 
domain  ? 

25.  Can  the  state  of  Pennsylvania  constitutionally  take  posses- 
sion of  all  the  coal  mines  in  the  state  and  operate  them 
itself? 

26.  Can  a  bathing  beach  be  taken  by  eminent  domain  and 
devoted  to  public  use  in  connection  with  a  system  of  parks  ? 

27.  Would  a  statute  requiring  large  private  estates  which  were 
leased  to  tenant  farmers  to  be  cut  up  and  sold  to  the  tenants 
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be  constitutional,  if  the  legislature  considered  tenant  farm- 
ing a  hindrance  to  the  prosperity  of  the  community  ? 

28.  In  a  state  wholly  dependent  upon  mining,  the  legislature 
reasonably  supposes  that  the  miners  must  be  given  the  power 
of  eminent  domain  if  the  mines  are  to  be  successfully 
worked.  Is  there  any  reason  why  eminent  domain  cannot 
be  iavoked  for  that  purpose  ? 

29.  Under  what  theory  were  the  mill  acts  held  constitutional  in 
Massachusetts  1 

30.  Under  what  circumstances  can  eminent  domain  be  employed 
in  behalf  of  irrigation  ? 

31.  A  growing  city  takes  a  water  supply  in  excess  of  its  present 
needs,  but  takes  no  more  than  it  is  likely  to  require  in  the 
future.  The  city  thus  deprives  A,  a  manufacturer,  of  water 
he  requires  in  his  business,  and  it  sells  the  surplus  to  B,  a 
business  rival  of  A.    Has  A  any  remedy  ? 

32.  A  statute  authorized  a  railroad  corporation  to  take  land  by 
eminent  domain,  and  provided  that  the  land  should  be  paid 
for  out  of  the  profits  of  the  railroad.    Is  it  constitutional? 

33.  A  block  of  ten  houses  is  built,  and  A  purchases  three  of 
them,  adjoining  each  other,  numbered  4,  6  and  8,  and  lets 
them  to  separate  tenants.  A  railroad  is  run  through  the 
block,  taking  all  of  No.  6  and  part  of  No.  8.  Is  A  entitled 
to  damages  for  injury  to  his  remaining  land? 

34.  What  are  special  benefits  ? 

35.  In  a  proceeding  to  tak^  land  for  public  use,  has  the  owner 
of  the  land  any  right  to  be  heard  on  the  question  whether 
other  land  is  not  more  desirable  f 6r  the  purpose  for  which 
the  taking  is  made  ? 

36.  A  statute  provides  that  damages  for  the  taking  of  land  by  a 
city  for  a  public  way  shall  be  determined  by  commissioners 
appointed  by  the  mayor  of  the  city.    Is  it  constitutional? 

37.  A  statute  provides  that  applications  for  damages  shall  be 
filed  within  one  year  of  the  taking.  Land  belonging  to  a 
sea  captajn  is  taken  while  he  is  on  a  long  voyage,  and  the 
year  expires  before  he  learns  of  the  taking.  Has  he  any 
redress  ? 

38.  A  water  company  is  authorized  to  supply  a  city  and  four 
suburbs,  and  is  doing  a  profitable  business.  A  subsequent 
legislature  charters  a  new  corporation  to  supply  the  same 
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city  and  five  suburbs  and  authorizes  it  to  take  the  franchise 
and  property  of  the  old  corporation.  Is  the  statute  consti- 
tutional? 

39.  A  city  in  putting  a  watercourse  into  a  covered  pipe,  under  a 
statute  providing  for  the  payment  of  damages,  began  at  the 
upper  end  and  completed  about  half  the  work  when  winter 
began  and  the  work  was  stopped.  In  the  usual  spring 
freshets  the  water  flowed  down  the  pipe  more  rapidly  than 
before,  overflowed  the  banks  below  the  end  of  the  pipe,  and 
inflicted  serious  damage  on  adjoining  land.  What  remedy 
should  the  owner  of  such  land  pursue  ? 

40.  When  a  parcel  of  land  is  taken  by  eminent  domain,  is  the 
fact  that  the  land  is  connected  with  a  railroad  by  a  spur 
track  to  be  considered  as  an  element  of  value,  if  the  railroad 
company  may  lawfully  remove  the  track  whenever  it  sees 
fit? 

41.  The  easement  to  lay  a  tunnel  for  railway  purposes  below 
the  surface  of  the  ground  is  taken.  Can  the  owner  of  a 
parcel  of  land  under  which  the  tunnel  is  laid  recover  dam- 
ages for  the  anticipated  rumbling  noise  of  the  ears? 

42.  A  tract  of  vacant  land  is  taken  for  a  schoolhouse  by  eminent 
domain  under  a  statute  providing  tha,t  the  city  shaill  pay  all 
damages  caused  by  the  taking.  Is  the  owner  of  land  across 
the  street  and  directly  opposite  tl^  schoolhouse  entitled  to 
recover  if  he  can  show  that  his  property  was  depreciated  in 
value  by  loss  of  light  and  air  on  account  of  the  erection  of 
the  schoolhouse  and  by  the  noise  of  the  school  children  ? 

43.  A  private-owned  lake  is  taken  by  a  city  for  a  water  supply. 
Is  an  expert  in  the  value  of  water  supplies  a  competent  wit- 
ness as  to  value,  if  he  is  unfamiliar  with  this  locality  ? 

44.  A  city  takes  a  piece  of  land  by  eminent  domain  and  at  the 
trial  offers  evidence  that  it  is  worth  no  more  than  $5,000. 
Can  the  owner  put  in  evidence  that  the  city  authorities 
assessed  it  for  purposes  of  taxation  on  a  value  of  $10,000 
one  month  before  the  taking? 
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CONSTITUTIONAL  LAW 

PART  V 

TAXATION 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  The  constitution  of  a  state  contains  no  reference  to  taxation. 
Can  that  state  constitutionally  levy  a  tax? 

2.  A  city  supplies  all  householders  with  water  at  a  rate  fixed 
by  city  ordinance.    Is  the  water  rate  a  tax  ? 

3.  In  a  certain  state  the  fee  for  liquor  licenses  is  doubled, 
although  it  is  known  that  less  than  half  as  many  licenses  will 
be  applied  for.    Is  this  an  exercise  of  the  power  of  taxation  ? 

4.  A  general  eight-hour  law  is  held  unconstitutional.  The 
legislature  then  imposes  a  tax  of  25  per  cent  of  the  gross 
receipts  of  all  employers  working  their  men  more  than  eight 
hours  a  day.    Is  this  constitutional? 

5.  What  are  the  two  divisions  of  the  power  of  taxation  ? 

6.  "What  is  the  distinction  between  a  general  tax  and  a  special 
assessment  ? 

7.  A  statute  provides  that  the  cost  of  a  new  high  school  in  a 
city  shall  be  borne  by  the  school  district  in  which  it  is 
located.    Is  this  a  special  assessment  ? 

8.  A  corporation  by  its  charter  was  exempted  from  taxes.  Can 
it  be  obliged  to  pay  a  special  assessment  ? 

9.  The  owner  of  every  automobile  operating  within  a  certain 
state  is  required  to  pay  five  dollars  to  the  state.  Is  this  a 
tax  or  an  excise  ? 

10.  What  are  the  twb  classes  of  excises  ? 

11.  What  are  the  principal  excises  in  the  state  in  which  you 
live? 

12.  In  a  certain  state  municipal  bonds  are  exempt  from  taxa- 
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tion.    A  invests  all  his  money  in  municipal  bonds  and  dies. 
Is  his  estate  subject  to  the  inheritance  tax? 

13.  Why  was  it  necessary  to  amend  the  Constitution  of  the 
United  States  to  make  possible  a  federal  income  tax? 

14.  Why  are  direct  taxes  rarely  levied  by  the  United  States 
except  in  time  of  war  ? 

15.  (a)  Can  the  United  States  levy  an  excise  upon  the  fran- 
,  chises  of  private  corporations  deriving  their  charters  from 

the  several  states?    (b)  Of  municipal  corporations? 

16.  Can  the  United  States  levy  an  excise  upon  the  production  of 
goods  in  factories  within  the  several  states  in  which  children 
under  the  age  of  twelve  are  employed  ? 

17.  (a)  A  town  grows  up  around  a  lighthouse,  and  the  United 
States  acquires  by  eminent  domain  the  right  to  prevent  the 
erection  of  buildings  over  fifteen  feet  in  height  in  front  of 
the  lighthouse.  Is  land  subject  to  this  restriction  taxable 
by  the  state?     (b)  If  so,  to  what  extent? 

18.  A  contractor  derives  his  whole  income  from  dredging  opera- 
tions for  the  United  States.  Can  a  state  tax  him  on  his 
income  ? 

19.  Can  a  state  tax  a  transcontinental  railroad  chartered  by 
Congress  at  a  certain  rate  per  ton  of  freight  carried? 

20.  A  state  statute  imposes  an  excise  on  sales  by  auction.  A 
imports  goods  and  sells  them  to  B,  who  sells  them  at  auction 
in  the  original  package.  Is  the  sale  by  B  subject  to  the 
excise  ? 

21.  Can  a  state  tax  in  proportion  to  their  capacity  vessels  which 
navigate  a  lake  lying  wholly  within  the  state  and  having  no 
navigable  outlet  to  the  sea? 

22.  If  Congress  has  not  regulated  the  subject,  could  the  state  of 
New  York  make  a  tax  on  telephone  messages  applicable  to 
calls  to  places  in  adjoining  states  ? 

23.  A  corporation  is  organized  in  state  A  for  the  purpose  of 
establishing  five-cent  stores  in  all  the  principal  cities  of  the 
country.  State  B  imposes  an  excise  of  ten  per  cent  of  the 
capital  stock  of  foreign  corporations  maintaining  stores  in 
the  state.  Can  the  corporation  do  business  in  B  without 
paying  the  tax? 

24.  A  railroad  company's  total  capital  stock  is  worth  $2,000,000. 
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It  owns  a  terminal  worth  $1,000,000  and  2  miles  of  track 
in  state  A  and  has  98  miles  of  track  in  state  B.  State  B 
attempts  to  value  the  property  of  the  corporation  within 
the  state  for  taxation  as  98  per  cent  of  the  total  value  of 
its  capital  stock.    Can  this  be  constitutionally  done? 

25.  A  man  goes  through  Michigan  taking  orders  for  shoes  to  be 
shipped  from  Massachusetts.  Can  Michigan  require  him  to 
pay  a  license  fee  ? 

26.  A  carload  of  shoes  being  sent  from  Massachusetts  to  Michi- 
gan is  detained  one  month  in  a  town  in  New  York  on  account 
of  a  railroad  strike  and  is  there  during  the  tax  day.  Can  it 
be  taxed  in  New  York  ? 

27.  A  state  statute  provides  that  cotton  goods  manufactured 
within  the  state  shall  be  exempt  from  taxation.  Is  this 
constitutional  ? 

28.  A  corporation  was  chartered  in  1875  to  maintain  a  ferry, 
but,  it  being  about  to  dissolve  on  account  of  lack  of  profits, 
in  1885  the  legislature  enacted  that  its  property  should  for- 
ever be  exempt  from  taxation.  By  1910  the  corporation 
was  very  prosperous.    Can  its  exemption  be  revoked  ? 

29.  By  the  constitution  of  a  state  educational  institutions  are 
exempt  from  taxation.  In  reliance  on  this  provision  a 
college  erects  valuable  buildings  in  the  state.  The  constitu- 
tion is  then  amended  and  the  college  taxed.  Can  this  be 
done? 

30.  By  the  constitution  of  a  state  taxation  must  be  proportional. 
The  legislature  enacts  that  if  a  certain  corporation  erects 
and  maintains  a  factory  within  the  state  it  shall  be  exempt 
from  taxation  for  ten  years.  The  factory  is  erected  and  at 
the  end  of  two  years  the  legislature  repeals  the  exemption. 
Can  this  be  done? 

31.  What  remedy  has  a  creditor  of  a  municipality  if  the  legis- 
lature repeals  the  laws  under  which  it  may  levy  taxes  ? 

32.  The  supreme  court  of  a  state  decides  that  a  town  can  raise 
money  by  taxation  to  aid  a  railroad.  A  town  issues  bonds 
and  donates  them  t6  a  railroad,  and  the  railroad  sells 
them.  The  supreme  court  then  reverses  its  previous  decision 
and  holds  that  the  town  cannot  raise  money  to  pay  the 
bonds.    Has  a  bondholder  any  remedy? 
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33.  A  state  statute  imposes  a  tax  on  all  dividends  of  domestic 
corporations  payable  to  non-residents.  Is  this  constitu- 
tional ? 

34.  A  state  statute  provides  that  foreign  corporations  shall  pay 
a  tax  on  their  property  within  the  state  at  twice  the  rate 
imposed  upon  domestic  corporations.    Is  this  constitutional? 

35.  In  an  absolute  monarchy  the  king  grants  to  a  friend  the 
right  to  one-tenth  of  the  proceeds  of  the  mines  of  a  certain 
colony.    Is  this  a  tax? 

36.  Can  the  legislature  of  a  state  constitutionally  grant  the 
public  funds  to  aid  a  railroad? 

37.  Can  the  legislature  of  a  state  constitutionally  grant  the 
public  funds  to  aid  in  the  establishment  of  a  factory,  if  it 
can  be  fairly  said  that  the  establishment  of  the  factory  will 
enhance  the  prosperity  of  the  state  ? 

38.  Can  the  legislature  of  a  state  authorize  a  town  to  pension 
civil  employees? 

39.  Can  the  legislature  of  a  state  require  a  town  to  pay  the  entire 
cost  of  a  bridge  connecting  the  town  in  question  and  another 
town  in  the  same  state? 

40.  What'  constitutional  provision  prohibits  a  state  from  taxing 
property  not  within  its  jurisdiction? 

41..  Describe  the  unit  system  of  taxing  the  property  of  a  cor- 
poration doing  business  in  several  states. 

42.  Where  should  a  ship  be  taxed? 

43.  A  corporation  organized  in  state  A  issues  bonds  secured  by 
mortgage  on  land  in  state  B.  The  corporation's  principal 
place  of  business  is  in  state  C.  One  of  the  bonds  is  owned 
by  a  resident  of  state  D.    In  what  state  is  it  taxable  ? 

44.  Is  there  anything  in  the  Fourteenth  Amendment  which 
would  prevent  a  state  from  imposing  an  excise  upon  mov- 
ing picture  shows  not  applicable  to  other  entertainments? 

45.  A  state  constitution  requires  proportionate  taxation.  About 
three-fifths  of  the  inhabitants  are  farmers.  A  statute  ex- 
empts each  person  from  taxation  on  one  ox.  Is  it  consti- 
tutional ? 

46.  Would  the  answer  to  question  45  be  the  same  if  substan- 
tially all  the  inhabitants  were  farmers  and  the  statute  had 
been  in  force  since  the  constitution  was  adopted? 
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47.  Can  the  legislature  constitutionally  impose  an  excise  on  the 
sale  of  provisions  at  retail? 

48.  A  statute  provides  that  a  person  assessed  may  appeal  to  the 
court  sitting  without  a  jury  for  an  abatement.  Is  it  con- 
stitutional ? 

49.  A  statute  provides  that  a  person  who  fails  to  bring  in  a 
list  of  his  taxable  property  shall  not  have  an  abatement.  A 
man  honestly  believes  that  he  has  no  taxable  property  and 
brings  in  no  list,  but  in  fact  he  has  taxable  property.  Is 
he  precluded  from  ah  abatement? 

50.  Property  of  a  non-resident  is  sold  for  non-payment  of  taxes, 
the  only  notice  being  publication  in  a  local  newspaper.  He 
does  not  learn  of  the  sale  until  it  is  too  late  to  redeem.  Has 
he  any  remedy? 

51.  Of  what  does  an  assessment  of  taxes  consist? 

52.  A  statute  provides  that  the  tax  list  shall  be  open  to  public 
inspection  for  five  days  before  it  is  committed  to  the  col- 
lector. This  statute  is  not  complied  with,  but  no  one  calls 
at  the  assessors '  office  to  examine  the  list.    Is  the  tax  invalid  ? 

53.  At  a  town  meeting  in  March  heavy  appropriations  are  voted, 
and  one  of  the  inhabitants  leaves  the  town  permanently  the 
next  day.  Taxes  are  assessed  as  of  the  first  day  of  May.  Is 
he  liable  for  his  share  of  the  tax? 

54.  A  appears  of  record  to  be  the  owner  of  certain  land,  but 
B  holds  an  unrecorded  deed  from  A,  which  is  known  to  the 
assessors.    To  whom  should  the  land  be  assessed? 

55.  The  tax  day  is  May  1.  A  man  leaves  town  A  on  April  15, 
intending  to  make  town  B  his  home,  but  before  going  to  B 
he  visits  his  parents  in  toTvn  C  and  is  there  May  1.  "Where 
is  he  taxable? 

56.  (a)  "When  a  man  was  moving  his  goods  from  town  A  to 
town  B  he  told  the  teamster  he  was  never  coming  back. 
Could  he  call  the  teamster  to  testify  as  to  this  statement 
in  a  suit  against  A?  (b)  Could  town  B  call  him  if  it 
assessed  the  man  and  he  claimed  he  was  still  a  resident 
of  A? 

57.  A  man  lives  in  town  A  and  has  a  store  in  town  B.  In  what 
town  is  his  stock-in-trade  assessed? 

58.  "What  is  the  next  step  after  the  assessment  ? 
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59.  Is  a  tax  a  debt? 

60.  (a)  A  owned  a  horse  on  the  tax  day  and  subsequently  sold 
it  to  B.  Can  the  horse  be  distrained  for  non-payment  of  a 
tax  assessed  to  A?    (b)  Of  a  tax  assessed  to  B? 

61.  A  owns  a  parcel  of  land,  subject  to  a  restriction  in  favor  of 
land  owned  by  B  that  no  stable  shall  be  built  upon  it.  A's 
land  is  sold  for  non-payment  of  taxes  and  is  bought  by  C. 
Can  C  build  a  stable  upon  it? 

62.  A  is  assessed  on  personal  property  at  twice  its  fair  value, 
and  the  collector  distrains  and  sells  two  cows  to  enforce 
payment.  If  the  tax  had  not  been  excessive  one  cow  would 
have  been  sufficient.    Can  A  replevin  the  other  cow? 

63.  On  the  same  facts  can  A  recover  the  whole  or  any  part  of 
the  tax  in  an  action  against  the  town? 

64.  (a)  On  the  same  facts  can  A  have  the  sale  of  the  second  cow 
enjoined?  (b)  Would  it  make  any  difference  if  A  was  not 
properly  taxable  in  the  town  ? 

65.  (a)  On  the  same  facts  can  A  recover  damages  from  the 
assessors?  (b)  Would  it  make  any  difference  if  the  as- 
sessors acted  maliciously?  ' 

66.  A  state  constitution  requires  uniform  taxation.  A  special 
assessment  is  levied  upon  only  a  portion  of  the  real  estate 
in  a  certain  town.    Is  this  constitutional? 

67.  A  statute  provided  for  the  payment  of  part  of  the  cost  of 
abolishing  grade  crossings  by  special  assessments.  Is  it  con- 
stitutional ? 

68.  A  statute  provided  that  the  cost  of  maintaining  the  sewerage 
system  in  a  certain  city  should  be  assessed  upon  all  real 
estate  in  the  city  in  proportion  to  its  value.  Is  it  consti- 
tutional ? 

69.  A  statute  provided  that  sidewalks  should  be  cleared  of  snow 
by  the  city,  and  the  expense  assessed  upon  abutting  property 
in  proportion  to  frontage.    Is  it  constitutional? 

70.  'A  statute  provided  for  the  erection  of  a  union  depot  and 
the  widening  of  certain  streets  as  an  approach  to  the  depot 
and  provided  that  the  cost  of  the  widening  should  be  as- 
sessed on  property  benefited  by  the  widening  and  the  con- 
struction of  the  new  depot.    Is  it  constitutional? 

71.  A  statute  provided  that  the  cost  of  laying  sewers  in  public 
streets  should  be  assessed  upon  abutting  property  in  pro- 
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portion  to  frontage.  Under  what  conditions  would  it  be 
constitutional  ? 
72.  A  statute  provided  that  an  assessment  for  the  cost  of  con- 
structing a  street  should  be  assessed  upon  adjoining  prop- 
erty in  proportion  to  frontage  and  that  any  party  aggrieved 
might  apply  for  a  hearing  before  the  board  which  made  the 
assessment.  An  owner  applied  for  an  abatement  and  after 
a  hearing  was  refused  an  abatement.  He  has  evidence  that 
the  cost  of '  the  street  was  excessive  owing  to ,  a  corrupt 
arrangement  between  the  town  officials  and  the  contractor. 
Has  he  any  remedy? 
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CONSTITUTIONAL  LAW 

PART  VI 

NATURALIZATION 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  Define  the  doctrines  of  perpetual  allegiance  and  of  expatria- 
tion. 

2.  What  are  the  general  terms  of  treaties  permitting  expatria- 
tion? 

3.  What  are  the  methods  of  expatriation  declared  by  United 
States  statute? 

4.  State  the  circular  instructions  to  diplomatic  officers  as  to 
overcoming  the  presumption  that  one  residing  abroad  has 
ceased  to  be  an  American  ciitizen. 

5.  When  is  expatriation  not  effected? 

6.  Define  collective  naturalization. 

7.  What  is  naturalization  by  conquest? 

8.  What  is  naturalization  by  treaty  ? 

9.  In  what  cases  was  it  provided  that  the  inhabitants  of  ceded 
territory  were  to  have  all  the  rights  of  citizens  of  the  United 
States? 

10.  What  is  naturalization  by  special  act  of  Congress  ? 

11.  What  is  naturalization  by  admission  of  new  states  ? 

12.  Define  naturalization. 

13.  (a)  How  far  have  the  states  any  power  to  make  aliens  citi- 
zens of  the  United  States?  (b)  Why,  and  when,  was  the 
last  general  United  States  statute  relative  to  naturalization 
passed  ? 

14.  (a)  On  what  courts  is  the  power  to  naturalize  conferred? 
(b)  Where  must  aliens  reside  to  be  naturalized? 

15.  What  classes  of  people  entitled  to  naturalization  are  included 
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in  the  phrase  "aliens  being  free  white  persons,  and  aliens  of 
African  nativity  and  persons  of  African  descent"? 

16.  (a)  What  registry  does  the  commissioner  of  immigration 
make  of  an  alien  arriving  in  the  United  States?  (b)  In 
making  his  declaration  of  intention  what  does  the  alien  have 
to  state  under  oath  ? 

17.  What  is  the  form  of  an  alien's  declaration  of  intention? 

18.  What  are  the  exceptions  to  the  requirements  of  declaration 
of  intention  in  the  case  of  aliens  of  the  regular  or  volunteer 
forces  of  the  United  States  and  of  those  who  have  served  in 
the  navy  or  marine  corps  ? 

19.  (a)  Does  a  declaration  of  intention  confer  citizenship?  (b) 
Are  declarants  or  their  minor  children  entitled  to  the  pro- 
tection of  the  United  States  when  outside  its  limits? 

20.  (a)  Within  what  period  after  the  alien  has  made  his  declara- 
tion must  he  file  his  petition  for  naturalization?  (b)  What 
does  the  alien  have  to  state  under  oath  in  his  petition  for 
naturalization  ? 

21.  What  is  the  form  of  an  alien's  petition  for  naturalization? 

22.  (a)  What  are  the  witnesses  required  to  state  in  their  affi- 
davit ?  (b)  What  documents  must  be  filed  with  and  attached 
to  the  petition? 

23.  When  is  the  petition  to  be  filed,  how  is  notice  to  be  given 
and  what  witness  fees  are  required? 

24.  (a)  Where  is  the  hearing  on  the  petition  to  be  held?  (b) 
Can  an  alien  who  does  not  speak  English  be  naturalized  ?" 
(c)  What  must  the  alien  declare  on  oath? 

25.  (a)  Where  and  for  what  period  immediately  preceding  the 
date  of  his  application  must  the  alien  have  resided?  (b) 
What  testimony  is  required  of  the  witnesses?  (c)  If  the 
petitioner  has  not  resided  in  the  state,  territory  or  district 
for  the  required  five  years,  what  may  he  establish  by  wit- 
nesses'? (d)  What  are  the  rights  of  the  United  States  as 
to  appearing  in  court  proceedings  ? 

26.  State  in  a  general  way  the  duties  of  the  clerk. 

27.  What  fees  are  to  be  charged  and  how  are  they  to  be 
accounted  for? 

28.  State  in  a  general  way  the  provisions  of  the  certificate  of 
naturalization  and  of  the  stub  of  certificate'. 

29.  How  are  fraudulent  certificates  of  naturalization  canceled? 
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30.  What  are  named  as  criminal  offences  ? 

31.  What  is  the  status,  as  determined  by  statute,  of  an  alien 
woman  married  to  an  American? 

32.  Is  residence  ia  the  United  States  necessary  to  confer  citizen- 
ship upon  an  alien  woman  married  to  an  American? 

33.  What  is  the  status  of  an  American  woman  married  to  a 
foreigner? 

34.  Are  minor  children  naturalized  by  naturalization  of  parent? 

35.  What  is  the  status  of  children  by  naturalization  of  mother 
by  marriage? 

36.  What  is  the  status  of  illegitimate  and  adopted  children? 


537 


TABLE  OF  CONTENTS 
LEADING  ILLUSTRATIVE  CASES 

CONSTITUTIONAL  LAW 

{The  figures  refer  to  those  at  the  bottom  of  the  pages.    All 

Leading  Illustrative  Cases,  cited  in  the  text,  are 

included  in  the  following  chapters.) 

PART  I. 

DEFINITIONS  AND  GENERAL  PRINCIPLES. 

CHAPTEK   II. 

AMERICAN  CONSTITUTIONS  AND  CONSTITUTIONAL 

LAW. 

TITLE  OF   CASE  PAGE 

Marbury  v.  Madison 543 

PART  II. 

ORGANIZATION  AND  POWERS  OF  THE 
UNITED  STATES  GOVERNMENT. 

CHAPTER  I. 

RELATIONS  BETWEEN  THE  UNION  AND  THE 
STATES. 

McCuUoch  V.  Maryland 549 

In  re  Debs 559 

Collector  v.  Day .^ 568 

Pacific  States  Telephone  and  Telegraph  Company  v.  Oregon  570 
Texas  v.  White^  et  al 582 

539 


ii  CONTENTS 

CHAPTER  n. 
POWERS  OF  THE  PBESmENT. 

TITLE  OF  CASE  PAGE 

Martin  v.  Mott 587 

CHAPTER  HI. 
THE  POWERS  OF  CONGRESS. 

Juilliard  v.  Greenman 590 

In  re  Rapier 595 

Downes  v.  Bidwell 598 

Coyle  V.  Smith 601 

PART  III. 

CONSTITUTIONAL  GUAEANTIES  OF 
FUNDAMENTAL  RIGHTS. 

CHAPTER  I. 
THE  CONSTITUTION  AS  A  BILL  OF  RIGHTS. 

Barron  v.  Baltimore 607 

Dorr  V.  United  States 612 

CHAPTER  XL 
POLITICAL  PRIVILEGES  AND  THEIR  PROTECTION. 

United  States  v.  Wong  Kim  Ark 622 

Minor  v.  Happersett 646 

Texas  v.  White,  et  al 653 

i. 

CHAPTER  IV. 
PROTECTION  OF  PERSONS  ACCUSED  OF  CRIME. 

Hurt^do  V.  California 662 

540 


CONTENTS  iii 

CHAPTER  V. 

DUE  PROCESS  OF  LAW  AND  EQUAL  PROTECTION  OP 

THE  LAWS  AS  AFFECTING  PERSONAL  AND 

PROPERTY  RIGHTS— THE  POLICE 

POWER, 

TITLE  OP   CASE  PAGE 

McLean  v.  Arkansas 673 

Lochner  v.  New  York 678 

Munn  V.  Illinois 689 

United  States  v.  Ju  Toy 697 

Ex  parte  Milligan 701 

CHAPTER   VI. 
IMPAIRMENT  OP  OBLIGATION  OF  CONTRACTS. 

The  Trustees  of  Dartmoutli  College  v.  Woodward 710 

PART  IV. 

EMINENT  DOMAIN. 

CHAPTER  I. 

THE  LIMITS  OF  THE  POWER. 

Kohl  V.  United  States 717 

CHAPTER   IL 

WHAT  CONSTITUTES  A  TAKING, 

Transportation  Company  v.  Chicago 720 

Story  V.  New  York  Elevated  Railroad  Co 722 

Gardner  v.  Trustees  of  Newburgh 725 

CHAPTER   IV. 

THE  PUBLIC  USE. 

Opinion  of  the  Justices 727 

541 


iv  CONTENTS 

CHAPTER  V. 
JUST  COMPENSATION. 

TITLE  OP   CASE        ,  PAGE 

Bauman  v.  Ross 731 

CHAPTER  VII. 

PROCEDURE. 

Sharp  V.  United  States 734 


PART  V. 
TAXATION. 

CHAPTER   I. 
THE  POWER  OP  TAXATION. 

Pollock  V.  Farmers'  Loan  and  Trust  Co 737 

CHAPTER   II. 

TAXATION  BY  THE  UNITED  STATES  AND  OP 
UNITED  STATES  PROPERTY. 

McCuUoeh  v.  Maryland 744 

CHAPTER  HI. 

THE  TAXATION  OF  POREIGN  AND  INTERSTATE 
COMMERCE. 

Brown  v.  Maryland 749 

CHAPTER  V. 

THE  PUBLIC  USES  FOR  WHICH  TAXES  CAN  BE 
LEVIED. 

Loan  Association  v.  Topeka 759 

542 


LEADING  ILLUSTRATIVE  CASES 
CONSTITUTIONAL  LAW 

PART  I 
DEFINITIONS    AND     GENERAL    PRINCIPLES 

CHAPTER  II. 

AMERICAN  CONSTITUTIONS  AND  CONSTITUTIONAL 

LAW. 

Power  of  the  Judiciary  to  Declare  Statutes  Unconstitutional. 

MARBURY  V.  MADISON. 

1  Cranclil37  (U.  S.).    1803. 

[This  was  a  petition  addressed  to  the  Supreme  Court  for  a 
mandamus  to  compel  the  Secretary  of  State  to  deliver  a  com- 
mission to  the  plaintiff  who  had  been  appointed  a  justice  of  the 
peace  for  the  District  of  Columbia.  The  Judiciary  Act  had 
authorized  the  Supreme  Court  to  issue  writs  of  mandamus  in 
certain  cases.  The  court  held,  however,  that  the  issuing  of 
such  writs  involved  an  exercise  of  original  jurisdiction,  and  since 
the  original  jurisdiction  of  the  Supreme  Court  had  been  con- 
ferred by  the  Constitution,  the  provision  of  the  act  of  Congress 
in  question  was  inconsistent  with  the  Constitution .  and  was, 
therefore,  null  and  void  and  not  binding  upon  the  judiciary.] 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

The  authority,  therefore,  given  to  the  Supreme  Court,  by  the 
act  establishing  the  judicial  courts  of  the  United  States,  to  issue 
writs  of  mandamus  to  public  ofBcers,  appears  not  to  be  warranted 
by  the  Constitution ;  and  it  becomes  necessary  to  enquire  whether 
a  jurisdiction  so  conferred  can  be  exercised. 

The  question  whether  an  act  repugnant  to  the  Constitution 
can  become  the  law  of  the  land  is  a  question  deeply  interesting 
to  the  United  States ;  but,  happily,  not  of  an  intricacy  propor- 
tioned to  its  interest.    It  seems  only  necessary  to  recognize  cer- 
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tain  principles,  supposed  to  have  been  long  and  well  established, 
to  decide  it. 

That  the  people  have  an  original  right  io  establish,  for  their 
future  government,  such  principles  as,  in  their  opinion,  shall 
most  conduce  to  their  own  happiness,  is  the  basis  on  which  the 
whole  American  fabric  has  been  erected.  The  exercise  of  this 
original  right  is  a  very  great  exertion ;  nor  can  it  nor  ought  it 
to  be  frequently  repeated.  The  principles,  therefore,  so  estab- 
lished, are  deemed  fundamental.  And  as  the  authority  from 
which  they  proceed  is  supreme,  and  can  seldom  act,  they  are 
designed  to  be  permanent. 

This  original  and  supreme  will  organizes  the  government,  and 
assigns  to  different  departments  their  respective  powers.  It 
may  either  stop  here,  or  establish  certain  limits  not  to  be  trans- 
cended by  those  departments. 

The  government  of  the  United  States  is  of  the  latter  descrip- 
tion. The  powers  of  the  legislature  are  defined  and  limited ;  and 
that  those  limits  may  not  be  mistaken,  or  forgotten,  the  Con- 
stitution is  written.  To  what  purposes  are  powers  limited^ 
and  to  what  purpose  is  that  limitation  committed  to  writ- 
ing, if  these  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained?  The  distinction  between  a  govern- 
ment with  limited  and  lunlimited  powers  is  abolished,  if  those 
limits  do  not  confine  the  persons  on  whom  they  are  imposed;, 
and  if  acts  prohibited  and  acts  allowed  are  of  equal  obligation. 
It  is  a  proposition  too  plain  to  be  contested,  that  the  Constitu- 
tion controls  any  legislative  act  repugnant  to  it;  or,  that  the 
legislature  may  alter  the  Constitution  by  an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The 
Constitution  is  either  a  superior  paramount  law,  unchangeable 
by  ordinary  means,  or  it  is  on  a  level  with  ordinary  legislative 
acts,  and,  like  other  acts,  is  alterable  when  the  legislature  shall 
please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legis- 
lative act  contrary  to  the  Constitution  is  not  a  law ;  if  the  latter 
part  be  true,  then  written  constitutions  are  absurd  attempts, 
on  the  part  of  the  people,  to  limit  a  power  in  its  own  nature 
illimitable. 

Certainly  all  those  who  have  framed  written  constitutions  con- 
template them  as  forming  the  fundamental  and  paramount  law 
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of  the  nation,  and,  consequently,  the  theory  of  every  such  gov- 
ernment must  be,  that  an  act  of  the  legislature,  repugnant  to 
the  Constitution,  is  void. 

This  theory  is  essentially  attached  to  a  written  constitution, 
and  is,  consequently,  to  be  considered,  by  this  court,  as  one  of 
the  fundamental  principles  of  our  society.  It  is  not,  therefore, 
to  be  lost  sight  of  in  the  further  consideration  of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the  Constitution, 
is  void,  does  it,  notwithstanding  its  inValidity,  bind  the  courts, 
and  oblige  them  to  give  it  effect  ?  Or,  in  other  words,  though 
it  be  not  law,  does  it  constitute  a  rule  as  operative  as  if  it  was 
a  law?  This  would  be  to  overthrow  in  fact  what  was  established 
in  theory ;  and  would  seem,  at  first  view,  an  absurdity  too  gross 
to  be  insisted  on.  It  shaU,  however,  receive  a  more  attentive 
consideration.  , 

It  is  emphatically, the  province  and  duty  of  the  judicial  de- 
partment to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases  must,  of  necessity,  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the  courts  must  de- 
cide on  the  operation  of  each. 

So,  if  a  law  be  in  opposition  to  the  Constitution ;  if  both  the 
law  and  the  Constitution  apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably  to  the  law,  dis- 
regarding the  Constitution,  or  conformably  to  the  Constitution, 
disregarding  the  law,  the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is  the  very  essence  of 
judicial  duty. 

If,  then,  the  courts  are  to  regard  the  Constitution,  and 
the  Constitution  is  superior  to  any  ordinary  act  of  the  legisla- 
ture, the  Constitution,  and  not  such  ordinary  act,  must  govern 
the  ease  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  Constitu- 
tion is  to  be  considered  in  court,  as  a  paramount  law,  are  re- 
duced to  the  necessity  of  maintaining  that  courts  must  close 
their  eyes  on  the  Constitution,  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written 
constitutions.  It  would  declare  that  an  act  which,  according 
to  the  principles  and  theory  of  our  government,  is  entirely  void, 
is  yet,  in  practice,  completely  obligatory.  It  would  declare  that 
if  the  legislature  shall  do  what  is  expressly  forbidden,  such  act, 
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notwithstanding  the  express  prohibition,  is  in  reality  eflfectual. 
it  would  be  giving  to  the  legislature  a  practical  and  real  omnip- 
otence, with  the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits,  and  de- 
claring that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the 
greatest  improvement  on  political  institutions,  a  written  consti- 
tution, would  of  itself  be  sufficient,  in  America,  where  consti- 
tutions have  been  viewed  with  so  much  reverence,  for  rejecting 
the  construction.  But  the  peculiar  expressions  of  the  Consti- 
tution of  the  United  States  furnish  additional  arguments  in 
favor  of  its  rejection. 

The  judicial  power  of  the  United  States  is  extended  to  all 
cases  arising  under  the  Constitution. 

Could  it  be  the  intention  of  those  who  gave  this  power  to 
say  that  in  using  it  the  Constitution  should  not  be  looked  into? 
That  a  case  arising  under  the  Constitution  should  be  decided 
without  examining  the  instrument  under  which  it  arises? 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  Constitution  must  be  looked  into  by 
the  judges.  And  if  they  can  open  it  at  all,  what  part  of  it  are 
they  forbidden  to  read  or  obey? 

There  are  many  other  parts  of  the  Constitution  which  serve 
to  illustrate  this  subject. 

It  is  declared  that  "no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state."  Suppose  a  duty  on  the  export  of 
cotton,  of  tobacco,  or  of  flour;  and  a  suit  instituted  to  recover 
it.  Ought  judgment  to  be  rendered  in  such  a  case?  Ought 
the  judges  to  close  their  eyes  on  the  Constitution,  and  only  see 
the  law? 

The  Constitution  declares  "that  no  bill  of  attainder  or  ex 
post  facto  law  shall  be  passed." 

If,  however,  such  a  bill  should  be  passed,  and  a  person  should 
be  prosecuted  under  it,  must  the  court  condemn  to  death  those 
victims  whom  the  Constitution  endeavors  to  preserve? 

"No  person,"  says  the  Constitution,  "shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court." 

Here  the  language  of  the  Constitution  is  addressed  especially 
to  the  courts.    It  prescribes,  directly  for  them,  a  rule  of  evidence 
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not  to  be  departed  from.  If  the  legislature  should  change  that 
rule,  and  declare  one  witness,  or  a  confession  out  of  court,  suf- 
ficient for  conviction,  must  the  constitutional  principle  yield  to 
the  legislative  act  ? 

From  these,  and  many  other  selections  which  might  be  made, 
it  is  apparent  that  the  framers  of  the  Constitution  contemplated 
that  instrument  as  a  rule  for  the  government  of  courts,  as  well 
as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to  take  an  oath  to 
support  it?  This  oath  certainly  applies  in  an  especial  manner 
to  their  conduct  in  their  offtcial  character.  How  immoral  to 
impose  it  on  them,  if  they  were  to  be  used  as  the  instruments, 
and  the  knowing  instruments,  for  violating  what  they  swear  to 
support ! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  com- 
pletely demonstrative  of  the  legislative  opinion  on  this  subject. 
It  is  in  these  words:  "I  do  solemnly  swear  that  I  will  admin- 
ister justice  without  respect  to  persons,  and  do  equal  right  to 
the  poor  and  rich;  and  that  I  will  faithfully  and  impartially 
discharge  all  the  duties  incumbent  on  me  as  such,  according  to 
the  best  of  my  abilities  and  understanding,  agreeably  to  the 
Constitution  and  laws  of  the  United  States." 

Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to 
the  Constitution  of  the  United  States,  if  that  Constitution  forms 
no  rule  for  his  government — if  it  is  closed  upon  him,  and  cannot 
be  inspected  by  him  ? 

If  such  be  the  real  state  of  things,  this  is  worse  than  solemn 
mockery.  To  prescribe,  or  to  take  this  oath,  becomes  equally 
a  crime. 

It  is  also  not  entirely  unworthy  of  observation,  that  in  de- 
claring what  shall  be  the  supreme  law  of  the  land,  the  Consti- 
tution itself  is  first  mentioned;  and  not  the  laws  of  the  United 
States  generally,  but  those  only  which  shall  be  made  in  pursu- 
ance of  the  Constitution,  have  that  rank. 

Thus,  the  particular  phraseology  of  the  Constitution  of  the 
United  States  confirms  and  strengthens  the  principle,  supposed 
to  be  essential  to  all  written  constitutions,  that  a  law  repugnant 
to  the  Constitution  is  void;  and  that  courts,  as  well  as  other 
departments,  are  bound  by  that  instrument. 

The  rule  must  be  discharged. 
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PART  II 

ORGANIZATION  AND  POWERS  OF  THE 
UNITED  STATES  GOVERNMENT 

CHAPTEE  I. 

RELATIONS  BETWEEN  THE  UNION  AND  THE  STATES. 

Implied   Powers   of   Congress.     State   Taxation   of   Federal 

Agencies. 

McCULLOCH  V.  MARYLAND. 
4  Wheaton  316  (U.  S.).    1819. 

[This  was  a  suit  in  the  courts  of  Maryland,  by  that  state 
against  plaintiff  in  error,  as  cashier  of  the  Baltimore  branch 
of  the  Bank  of  the  United  States,  to  recover  taxes  claimed  to 
be  due  under  a  statute  of  Maryland.  Defendant  questioned  the 
validity  of  such  statute,  and  from  the  judgment  against  him, 
brought  the  ease  to  this  court  by  writ  of  error.] 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

In  the  case  now  to  be  determined,  the  defendant,  a  sovereign 
state,  denies  the  obligation  of  a  law  enacted  by  the  legislature 
of  the  Union ;  and  the  plaintiff,  on  his  part,  contests  the  validity 
of  an  act  which  has  been  passed  by  the  legislature  of  that  state. 
The  Constitution'  of  our  country,  in  its  most  interesting  and  vital 
parts,  is  to  be  considered;  the  conflicting  powers  of  the  gov- 
ernment of  the  Union  and  of  its  members,  as  marked  in  that 
Constitution,  are  to  be  discussed;  and  an  opinion  given,  which 
may  essentially  influence  the  great  operations  of  the  govern- 
ment. No  tribunal  can  approach  such  a  question  without  a 
deep  sense  of  its  importance,  and  of  the  awful  responsibility 

549 


2  CONSTITUTIONAL  LAW 

involved  in  its  decision.  But  it  must  be  decided  peacefully,  or 
remain  a  source  of  hostile  legislation,  perhaps  of  hostility  of 
a  still  more  serious  nature ;  and  if  it  is  to  be  so  decided,  by  this 
tribunal  alone  can  the  decision  be  made.  On  the  Supreme  Court 
of  ithe  United  States  has  the  Constitution  of  our  country  de- 
volved this  important  duty.     *     *     • 

The  first  question  made  in  this  cause  is,  has  Congress  power 
to  incorporate  a  bank? 

After  refuting  the  proposition  of  counsel  for  the  state  of 
Maryland  that  the  Constitution  did  not  emanate  from  the  peo- 
ple, but  was  a  creation  of  sovereign  and  independent  states,  the 
Court  said : 

The  government  of  the  Union,  then  {whatever  may  be  the 
influence  of  this  fact  on  the  case),  is,  emphatically  and  truly, 
a  government  of  the  people.  In  form  and  in  substance  it 
emanates  from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them,  and  for  their  benefit. 

This  government  is  acknowledged  by  all  to  be  one  of  enum- 
erated powers.  The  principle,  that  it  can  exercise  only  the 
powers  granted  to  it,  would  seem  too  apparent  to  have  required 
to  be  enforced  by  all  those  arguments  which  its  enlightened 
friends,  while  it  was  depending  before  the  people,  found  it 
necessary  to  urge.  That  principle  is  now  universally  admitted. 
But  the  question  respecting  the  extent  of  the  powers  actually 
granted,  is  perpetually  arising,  and  will  probably  continue  to 
arise,  as  long  as  our  system  shall  exist. 

In  discussing  these  questions,  the  conflicting  powers  of  the 
general  and  state  governments  must  be  brought  into  view,  and 
the  supremacy  of  their  respective  laws,  when  th6y  are  in  opposi- 
tion, must  be  settled. 

If  any  one  proposition  could  command  the  universal  aSsent  of 
mankind,  we  might  expect  it  would  be  this:  that  the  govern- 
ment of  the  Union,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would  seem  to  result  neces- 
sarily from  its  nature.  It  is  the  government  of  all ;  its  powers 
are  delegated  by  all ;  it  represents  all,  and  acts  for  all.  Though 
any  one  state  may  be  willing  to  control  its  operations,  no  state 
is  willing  to  allow  others  to  control  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  necessarily  bind  its  com- 
ponent parts.     But  this  question  is  not  left  to  mere  reason; 
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the  people  have,  in  express  terms,  decided  it,  by  saying,  "this 
Constitution,  and  the  laws  of  the  United  States,  which  shall 
be  made  in  pursuance  thereof,"  "shall  be  the  supreme  law  of  the 
land,"  and  by  requiring  that  the  members  of  the  state  legisla- 
tures, and  the  ofiBcers  of  the  executive  and  judicial  departments 
of  the  states,  shall  take  the  oath  of  fidelity  to  it. 

The  government  of  the  United  States,  then,  though  limited 
in  its  powers,  is  supreme;  and  its  laws,  when  made  in  pur- 
suance of  the  Constitution,  form  the  supreme  law  of  the  land, 
"anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding." 

Among  the  enumerated  powers  we  do  not  find  that  of  estab- 
lishing a  bank  or  creating  a  corporation.  But  there  is  no  phrase 
in  the  instrument  which,  like  the  articles  of  confederation,  ex- 
cludes incidental  or  implied  powers ;    and  which  requires  that 

everything  granted  shall  be  expressly  and  minutely  described. 

*  *     * 

Although,  among  the  enumerated  powers  of  government,  we 
do  not  find  the  word  "bank,"  or  "incorporation,"  we  find  the 
great  powers  to  lay  and  collect  taxes;  to  borrow  money;  to 
regulate  commerce ;  to  declare  and  conduct  a  war ;  and  to  raise 
and  support  armies  and  navies.  The  sword  and  the  purse,  all 
the  external  relations,  and  no  inconsiderable  portion  of  the  in- 
dustry of  the  nation,  are  intrusted  to  its  government.  It  can 
never  be  pretended  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.  But  it  may,  with  great 
reason,  be  contended  that  a  government,  intrusted  with  such 
ample  powers,  on  the  due  execution  of  which  the  happiness  and 
prosperity  of  the  nation  so  vitally  depend,  must  also  be  in- 
trusted with  ample  means  for  their  execution.    The  power  being 

given,  it  is  the  interest  of  the  nation  to  facilitate  its  execution. 

*  #    » 

It  is  not  denied  that  the  powers  given  to  the  government 
imply  the  ordinary  means  of  execution.  That,  for  example, 
of  raising  revenue,  and  applying  it  to  national  purposes,  is  ad- 
mitted to  imply  the  power  of  conveying  money  from  place  to 
place,  as  the  exigencies  of  the  nation  may  require,  and  of  em- 
ploying the  usual  means  of  conveyance.  But  it  is  denied  that 
the  government  has  its  choice  of  means ;  or,  that  it  may  employ 

551 


4  CONSTITUTIONAL  LAW 

the  most  convenient  means,  if,  to  employ  them,  it  be  necessary 
to  erect  a  corporation. 

On  what  foundation  does  this  argument  rest  ?  On  this  alone : 
The  power  of  creating  a  corporation,  is  one  appertaining  to 
sovereignty,  and  is  not  expressly  conferred  on  Congress.  This 
is  true.  But  all  legislative  powers  appertain  to  sovereignty. 
The  original  power  of  giving  the  law  on  any  subject  whatever, 
is  a  sovereign  power;  and  if  the  government  of  the  Union  is 
restrained  from  creating  a  corporation,  as  a  means  for  perform- 
ing its  functions,  on  the  single  reason  that  the  creation  of  a  cor- 
poration is  an  act  of  sovereignty ;  if  the  sufficiency  of  this  rea- 
son be  acknowledged,  there  would  be  some  difficulty  in  sustain- 
ing the  authority  of  Congress  to  pass  other  laws  for  the  accom- 
plishment of  the  same  objects. 

The  government  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  according 
to  the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
that  one  particular  mode  of  effecting  the  object  is  excepted, 

take  upon  themselves  the  -burden  of  establishing  that  exception. 

«     *     * 

But  the  Constitution  of  the  United  States  has  not  left  the 
right  of  Congress  to  employ  the  necessary  means,  for  the  execu- 
tion of  the  powers  conferred  on  the  government,  to  general 
reasoning.  To  its  enumeration  of  powers  is  added  that  of  mak-. 
ing  "all  laws  which  shall  be  necessary  and  proper,  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution,  in  the  government  of  the  United  States, 
or  in  any  department  thereof." 

The  counsel  for  the  state  of  Maryland  have  urged  various 
arguments,  to  prove  that  this  clause,  though  in  terms  a  grant 
of  power,  is  not  so  in  effect ;  but  is  really  restrictive  of  the  gen- 
eral right,  which  might  otherwise  be  implied,  of  selecting  means 
for  executing  the  enumerated  powers. 

In  support  of  this  proposition,  they  have  found  it  necessary 
to  contend  that  this  clause  was  inserted  for  the  purpose  of  con- 
ferring on  Congress  the  power  of  making  laws.  That,  without 
it,  doubts  might  be  entertained,  whether  Congress  could  exer- 
cise its  powers  in  the  form  of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted?    A 
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government  is  created  by  the  people,  having  legislative,  execu- 
tive, and  judicial  powers.  Its  legislative  powers  are  vested  in 
a  Congress,  which  is  to  consist  of  a  Senate  and  House  of  Repre- 
sentatives. Each  house  may  determine  the  rule  of  its  proceed- 
ings ;  and  it  is  declared  that  every  bill  which  shall  have  passed 
both  houses,  shall,  before  it  becomes  a  law,  be  presented  to  the 
President  of  the  United  States.  The  7th  section  describes  the 
course  of  proceedings,  by  which  a  bill  shall  become  a  law ;  and 
then  the  8th  section  enumerates  the  powers  of  Congress.  Could 
it  be  necessary  to  say  that  a  legislature  should  exercise  legis- 
lative powers,  in  the  shape  of  legislation?  After  allowing  each 
house  to  prescribe  its  own  course  of  proceeding,  after  describ- 
ing the  manner  in  which  a  bill  should  become  a  law,  would  it 
have  entered  into  the  mind  of  a  single  member  of  the  conven- 
tion, that  an  express  power  to  make  laws  was  necessary  to  enable 
the  legislature  to  make  them?  That  a  legislature,  endowed  with 
legislative  powers,  can  legislate,  is  a  proposition  too  self-evi- 
dent to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is  placed,  is  drawn 
from  the  peculiar  language  of  this  clause.  Congress  is  not  em- 
powered by  it  to  make  all  laws  which  may  have  relation  to  the 
powers  conferred  on  the  government,  but  such  only  as  may  be 
"necessary  and  proper"  for  carrying  them  into  execution.  The 
word  "necessary"  is  considered  as  controlling  the  whole  sen- 
tence, and  as  limiting  the  right  to  pass  laws  for  the  execution 
of  the  granted  powers,  to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatory.  That  it  excludes  the  choice 
of  means,  and  leaves  to  Congress,  in  each  case,  that  only  which 
is  most  direct  and  simple. 

Is  it  true  that  this  is  the  sense  in  which  the  word  "necessary" 
is  always  used?  Does  it  always  import  an  absolute  physical 
necessity,  so  strong,  that  one  thing,  to  which  another  may  be 
termed  necessary,  cannot  exist  without  that  other?  We  think 
it  does  not.  If  reference  be  had  to  its  use,  in  the  common  af- 
fairs of  the  world,  or  in  approved  authors,  we  find  that  it  fre- 
quently imports  no  more  than  that  one  thing  is  convenient,  or 
useful,  or  essential  to  another.  To  employ  the  means  necessary 
to  an  end,  is  generally  understood  as  employing  any  means, 
calculated  to  produce  the  end,  and  not  as  being  confined  to  those 
single  means,  without  which  the  end  would  be  entirely  unat- 
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tainable.  Such  is  the  character  of  human  language,  that  no 
word  conveys  to  the  mind,  in  all  situations,  one  single  definite 
idea;  and  nothing  is  more  common  than  to  use  words  in  a  fig- 
urative sense.  Almost  all  compositions  contain  words,  which, 
taken  in  their  rigorous  sense  would  convey  a  meaning  different 
from  that  which  is  obviously  intended.  It  is  essential  to  just 
construction,  that  many  words  which  import  something  ex- 
cessive, should  be  understood  in  a  more  mitigated  sense — ^in 
that  sense  which  common  usage  justifies.  The  word  "necessary" 
is  of  this  description.  It  has  not  a  fixed  character  peculiar  to 
itself.  It  admits  of  all  degrees  of  comparison;  and  is  often 
connected  with  other  words,  which  increase  or  diminish  the  im- 
pression the  mind  receives  of  the  urgency  it  imports.  A  thing 
may  be  necessary,  very  necessary,  absolutely  or  indispensably 
necessary.  To  no  mind  would*  the  same  idea  be  conveyed,  by 
these  several  phrases.  This  comment  on  the  word  is  well  illus- 
trated, by  the  passage  cited  at  the  bar,  from  the  10th  section 
of  the  1st  article  of  the  Constitution.  It  is,  we  think,  impossible 
to  compare  the  sentence  which  prohibits  a  state  from  laying 
"imposts,  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,"  with 
that  which  authorizes  Congress  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution"  the  powers 
of  the  general  government,  without  feeling  a  conviction  that  the 
convention  understood  itself  to  change  materially  the  meaning 
of  the  word  "necessary,"  by  prefixing  the  word  "absolutely." 
This  word,  then,  like  others,  is  used  in  various  senses ;  and,  in 
its  construction,  the  subject,  the  context,  the  intention  of  the 
person  using  them,  are  all  to  be  taken  into  view.     *     *     * 

In  ascertaining  the  sense  in  which  the  word  "necessary"  is 
used  in  this  clause  of  the  Constitution,  we  may  derive  some  aid 
from  that  with  which  it  is  associated.  Congress  shall  have  power 
"to  make  all  laws  which  shall  be  necessary  and  proper  to  carry 
into  execution"  the  powers  of  the  government.  If  the  word 
"necessary"  was  used  in  that  strict  and  rigorous  sense  for 
which  the  counsel  for  the  state  of  Maryland  contend,  it  would 
be  an  extraordinary  departure  from  the  usual  course  of  the 
human  mind,  as  exhibited  in  composition,  to  add  a  word,  the 
only  possible  effect  of  which  is  to  qualify  that  strict  and  rigorous 
meaning;    to  present  to  the  mind  the  idea  of  some  choice  of 

554 


LEADING  ILLUSTRATIVE  CASES  7 

means  of  legislation  not  constrained  and  compressed  within  the 
narrow  limits  for  which  gentlemen  contend. 

But  the  argument  which  most  conclusively  demonstrates  the 
error  of  the  construction  contended  for  by  the  counsel  for  the 
state  of  Maryland,  is  founded  on  the  intention  of  the  conven- 
tion, as  manifested  in  the  whole'  clause.  To  waste  time  and 
argument  in  proving  that,  without  it.  Congress  might  carry  its 
powers  into  execution,  would  be  not  much  less  idle  than  to  hold 
a  lighted  taper  to  the  sun.  As  little  can  it  be  required  to  prove, 
that  in  the  absence  of  this  clause,  Congress  would  have  some 
choice  of  means.  That  it  might  employ  those  which,  in  its  judg- 
ment, would  most  advantageously  effect  the  object  to  be  accom- 
plished. That  any  means  adapted  to  the  end,  any  means  which 
tended  directly  to  the  execution  of  the  constitutibnal  powers  of 
the  government,  were  in  themselves  constitutional.  This  clause, 
as  construed  by  the  state  of  Maryland,  would  abridge  and  al- 
most annihilate  this  useful  and  necessary  right  of  the  legisla- 
ture to  select  its  means.  That  this  could  not  be  intended,  is,  we 
should  think,  had  it  not  been  already  controverted,  too  apparent 
for  controversy. 

*  *  *  The  result  of  the  most  careful  and  attentive  con- 
sideration bestowed  upon  this  clause  is,  that  if  it  does  not  en- 
large, it  cannot  be  construed  to  restrain  the  powers  of  Congress, 
or  to  impair  the  right  of  the  legislature  to  exercise  its  best  judg- 
ment in  the  selection  of  measures,  to  carry  into  execution  the 
constitutional  powers  of  the  government.  If  no  other  motive 
for  its  insertion  can  be  suggested,  a  sufficient  one  is  found  in 
the  desire  to  remove  all  doubts  respecting  the  right  to  legislate 
on  that  vast  mass  of  incidental  powers  which  must  be  involved 
in  the  Constitution,  if  that  instrument  be  not  a  splendid  bauble. 

We  admit,  as  all  must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  and  that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the  Constitution  must 
allow  to  the  national  legislature  that  discretion,  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it,  in  the  manner  most  beneficial  to  the  people.  Let 
theend  be  legitimate,  let  it  be  within  the  scope  of  the  Constitu- 
tion, and  aU  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  with 
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the  letter  and  spirit  of  the   Constitution,  are  constitutional. 

*  *     * 

If  a  corporation  may  be  employed  indiscriminately  with  other 
means  to  cai;ry  into  execution  the  powers  of  the  government,  no 
particular  reason  can  be  assigned  for  excluding  the  use  of  a 
bank,  if  required  for  its  fiscal  operations.  To  |Use  one,  must 
be  within  the  discretion  of  Congress,  if  it  be  an  appropriate 
mode  of  executing  the  powers  of  government.  That  it  is  a 
convenient,  a  useful,  and  essential  instrument  in  the  prosecution 

of  its  fiscal  operations,  is  not  now  a  subject  of  controversy. 

*  »     *  "■ 

After  the  most  deliberate  consideration,  it  is  the  unanimous 
and  decided  opinion  of  this  court,  that  the  act  to  incorporate 
the  Bank  of  the  United  States  is  a  law  made  in  pursuance  of  the 
Constitution,  and  is  a  part  of  the  supreme  law  of  the  land. 

Thd  branches,  proceeding  from  the  same  stock,  and  being  con- 
ducive to  the  complete  accomplishment  of  the  object,  are  equally 
constitutional.  It  would  have  been  unwise  to  locate  them  in  the 
charter,  and  it  would  be  unnecessarily  inconvenient  to  employ 
the  legislative  power  in  making  those  subordinate  arrangements. 
The  great  duties  of  the  bank  are  prescribed;  those  duties  re- 
quire branches,  and  the  bank  itself  may,  we  think,  be  safely 
trusted  with  the  selection  of  places  where  those  branches  shaU 
be  fixed ;  reserving  always  to  the  government  the  right  to  require 
that  a  branch  shall  be  located  where  it  may  be  deemed  nec- 
essary. 

It  being  the  opinion  of  the  court  that  the  act  incorporating  the 
bank  is  constitutional;  and  that  the  power  of  establishing  a 
branch  in  the  state  of  Maryland  might  be  properly  exercised  by 
the  bank  itself,  we  proceed  to  inquire :   •     «     » 

2.  Whether  the  .state  of  Maryland  may,  without  violating  the 
Constitution,  tax  that  branch  ?  That  the  power  of  taxation  is  one 
of  vital  importance ;  that  it  is  retained  by  the  states ;  that  it  is 
not  abridged  by  the  grant  of  a  similar  power  to  the  government 
of  the  Union ;  that  it  is  to  be  concurrently  exercised  by  the  two 
governments:  are  truths  which  have  never  been  denied.  But, 
such  is  the  paramount  character  of  the  Constitution,  that  its 
capacity  to  withdraw  any  subject  from  the  action  of  even  this 
power,  is  admitted.  The  states  are  expressly  forbidden  to  lay 
any  duties  on  imports  or  exports,  except  what  may  be  absolutely 
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necessary  for  executing  their  inspection  laws.  If  the  obligation 
of  this  prohibition  must  be  conceded — ^if  it  may  restrain  a  state 
from  the  exercise  of  its  taxing  power  on  imports  and  exports  j 
the  same  paramount  character  would  seem  to  restrain,  as  it 
certainly  may  restrain,  a  state  from  such  other  exercise  of  this 
power,  as  is  in  its  nature  incompatible  with,  and  repugnant  to, 
the  constitutional  laws  of  the  Union.  A  law,  absolutely  repug- 
nant to  another, 'as  entirely  repeals  that  other  as  if  express  terms 
of  repeal  were  used. 

On  this  ground  the  counsel  for  the  bank  place  its  claim  to  be 
exempted  from  the  power  of  a  state  to  tax  its  operations.  There 
is  no  express  provision  for  the  case,  but  the  claim  has  been  sus- 
tained on  a  principle  which  so  entirely  pervades  the  Constitution, 
is  so  intermixed  with  the  materials  which  compose  it,  so  inter- 
woven with  its  web,  so  blended  with  its  texture,  as  to  be  incapable 
of  being  separated  from  it,  without  rending  it  into  shreds. 

This  great  principle  is,  that  the  Constitution  and  the  laws 
made  in  pursuance  thereof  are  supreme;  that  they  control  the 
constitution  and  laws  of  the  respective  states,  and  cannot  be  con- 
trolled by  them.  From  this,  which  may  be  almost  termed  an 
axiom,  other  propositions  are  deduced  as  corollaries,  on  the  truth 
or  error  of  which,  and  on  their  application  to  this  ease,  the  cause 
has  been  supposed  to  depend.  These  are:  1.  That  a  power  to 
create  implies  a  ppwer  to  preserve.  2.  That  a  power  to  destroy, 
if  wielded  by  a  different  hand,  is  hostile  to,  and  incompatible 
with,  these  powers  to  create  and  preserve.  3.  That  where  this 
repugnancy  exists,  that  authority  which  is  supreme  must  control, 
not  yield  to  that  over  which  it  is  supreme.  , 

These  propositions,  as  abstract  truths,  would,  perhaps,  never 
be  controverted.  Their  application  to  this  case,  however,  has 
been  denied;  and,  both  in  maintaining  the -afSrmative  and  the 
negative,  a  splendor  of  eloquence,  and  strength  of  argument, 
seldom,  if  ever  surpassed,  have  been  displayed. 

The  power  of  Congress  to  create,  and  of  course  to  continue, 
the  bank,  was  the  subject  of  the  preceding  part  of  this  opinion ; 
and  is  no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  by  the  states  may  be  exercised  so 
as  to  destroy  it,  is  too  obvious  to  be  denied.    *    *    * 

The  argument  on  the  part  of  the  state  of  Maryland,  is,  not 
that  the  states  may  directly  resist  a  law  of  Congress,  but  that 
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they  may  exercise  their  acknowledged  powers  upon  it,  and  that 
the  Constitution  leaves  them  this  right  in  the  confidence  that 
they  will  not  abuse  it.   *   *   * 

The  sovereignty  of  a  state  extends  to  everything  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission;  but 
does  it  extend  to  those  means  which  are  employed  by  Congress 
to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States?  We  think  it  demonstrable  that  it 
does  not.  Those  powers  are  not  given  by  the  people  of  a  single 
state.  They  are  given  by  the  people  of  the  United  States,  to  a 
government  whose  laws,  made  in  pursuance  of  the  Constitution, 
are  declared  to  be  supreme.    Consequently,  the  people  of  a  single 

state  caunot  confer  a  sovereignty  which  will  extend  over  them. 

*     *    * 

We  find,  then,  on  just  theory,  a  total  failure  of  this  original 
right  to  tax  the  means  employed  by  the  government  of  the  Union, 
for  the  execution  of  its  powers.  The  right  never  existed,  and  the 
question  whether  it  has  been  surrendered,  cannot  arise. 

But,  waiving  this  theory  for  the  present,  let  us  resume  the 
inquiry,  whether  this  power  can  be  exercised  by  the  respective 
states,  consistently  with  fair  construction  of  the  Constitution? 

That  the  power  to  tax  involves  the  power  to  destroy ;  that  the 
power  to  destroy  may  defeat  and  render  useless  the  power  to 
create;  that  there  is  a  plain  repugnance,  in  conferring  on  one 
government  a  power  to  control  the  constitutional  measures  of 
another,  which  other,  witl^  respect  to  those  very  measures,  is 
declared  to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.  But  all  inconsistencies  are  to  be 
reconciled  by  the  magic  of  the  word  confidence.  Taxation,  it  is 
said,  does  not  necessarily  and  unavoidably  destroy.  To  carry  it 
to  the  excess  of  destruction  would  be  an  abuse,  to  presume  which, 
would  banish  that  confidence  which  is  essential  to  all  govern- 
ment.   *    *    * 

If  the  states  may  tax  one  instrument,  employed  by  the  govern- 
ment in  the  execution  of  its  powers,  they  may  tax  any  and  every 
other  instrument.  They  may  tax  the  mail;  they  may  tax  the 
mint ;  they  may  tax  patent  rights ;  they  may  tax  the  papers  of 
the  custom-house ;  they  may  tax  judicial  process ;  they  may  tax 
all  the  means  employed  by  the  government,  to  an  excess  which 
would  defeat  all  the  ends  of  government.    This  was  not  intended 
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by  the  American  people.  They  did  not  design  to  make  their 
government  dependent  on  the  states.    *    *    * 

The  court  has  bestowed  on  this  subject  its  most  deliberate  con- 
sideration. The  result  is  a  conviction  that  the  states  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control,  the  operations  of  the  Constitutional  laws 
enacted  by  Congress  to  carry  into  execution  the  powers  vested  in 
the  general  government.  This  is,  we  think,  the  unavoidable  con- 
sequence of  that  supremacy  which  the  Constitution  has  declared. 

We  are  unanimously  of  opinion,  that  the  law  passed  by  the 
legislature  of  Maryland,  imposing  a  tax  on  the  Bank  of  the 
United  States,  is  unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  state,  nor  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  description  throughout 
the  state.  But  this  is  a  tax  on  the  operations  of  the  bank,  and  is, 
consequently,  a  tax  on  the  operation  of  an  instrument  employed 
by  the  government  of  the  Union  to  carry  its  powers  into  execu- 
tion.   Such  a  tax  must  be  unconstitutional. 

Judgment.  This  cause  came  on  to  be  heard  on  the  transcript 
bf  the  record  of  the  court  of  appeals  of  the  state  of  Maryland, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  act  of  the  legislature  of  Maryland 
is  contrary  to  the  Constitution  of  the  United  States,  and  void. 
*  *  *  The  judgment  of  the  Supreme  Court  of  Maryland  is 
therefore  Reversed. 

Power  of  the  United  States  Government  to  Protect  Interstate 
Commerce  and  to  Enforce  Its  Laws. 

IN  RE   DEBS. 

158U.  S.  564.    1895. 

[On  July  2, 1894,  the  district  attorney  for  the  Northern  District 
of  Illinois,  acting  under  the  direction  of  the  Attorney-General 
of  the  United  States,  filed  a  bill  of  complaint  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois  against 
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these  petitioners  a:^d  others.  The  bill  averred  that  the  twenty- 
two  railroads  named  therein  were  engaged  in  the  business  of 
interstate  commerce  and  also  that  each  of  them  was  under  con- 
tract to  carry  the  United  States  mails ;  that  four  of  the  defend- 
ants were  officers  of  the  American  Railway  Union ;  that  these  four 
officers  combined  with  others  to  compel  an  adjustment  of  a  dis- 
pute between  the  Pullman  Palace  Car  Company  and  its  employes 
by  boycotting  the  cars  of  the  company;  that  to  make  the  boy- 
cott effective,  they  had  prevented  certain  of  the  railroads  running 
out  of  Chicago  from  operating  their  trains,  and  were  combining 
to  extend  such  boycott  against  the  Pullman  cars  by  causing 
strikes  among  employes  of  all  roads  attempting  to  haul  the  same ; 
that  the  defendants  and  others  unknown  proceeded  by  collecting 
together  in  large  numbfers,  by  threat,  intimidation,  force  and 
violence,  to  prevent  the  said  railways  from  employing  other 
persons  to  fill  the  vacancies  aforesaid;  that  the  defendants  and 
others  unknown  did  with  force  and  violence  obstruct,  derail, 
and  wreck  the  engines  and  trains  of  the  said  railways,  both 
passenger  and  freight,  engaged  in  interstate  commerce  and  in 
carrying  the  United  States  mails.  Following  these  allegations 
was  a  prayer  for  an  injunction.  The  court  thereupon  ordered 
an  injunction  commanding  the  defendants  "and  all  persons 
combining  and  conspiring  with  them,  and  all  other  persons  whom- 
soever absolutely  to  desist  and  refrain  from"  doing  the  unlawful 
acts  specified  in  the  bill.  The  injunction  was  served  on  those  of 
the  defendants  who  are  here  as  petitioners.  On  July  17  the 
district  attorney  filed  an  information  for  an  attachment  against 
the  four  defendants,  and  on  August  1  a  similar  information 
against  the  other  petitioners.  A  hearing  was  had  before  the 
Circuit  Court,  and  on  December  14,  these  petitioners  were  found 
guilty  of  contempt  and  sentenced  to  imprisonment  in  the  county 
jail  for  terms  varying  from  three  to  six  months.  Having  been 
committed  to  jail,  they  on  January  14, 1895,  applied  to  this  court 
for  a  writ  of  error  and  also  a  writ  of  habeas  corpus.  The  former 
was  denied  on  the  ground  that  the  order  of  the  Circuit  Court 
was  not  a  final  judgment  or  decree.  The  latter  is  now  to  be 
considered.] 

BREWER,  J.,  delivered  the  opinion  of  the  court. 

The  case  presented  by  the  bill  is  this :  The  United  States,  find- 
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ing  that  the  interstate  transportation  of  persons  and  property,  as 
well  as  the  carriage  of  the  mails,  is  forcibly  obstructed,  and  that 
a  combination  and  conspiracy  exists  to  subject  the  control  of  such 
transportation  to  the  will  of  the  conspirators,  applied  to  one  of 
their  courts,  sitting  as  a  court  of  equity,  for  an  injunction  to 
restrain  such  obstruction  and  prevent  carrying  into  effect  such , 
conspiracy.  Two  questions  of  importance  are  suggested:  First. 
Are  the  relations  of  the  general  government  to  interstate  com- 
merce  and  the  transportation  of  the  'mails  such  as  to  authorize 
a  diredt  interference  to  prevent  a  forcible  obstruction  thereof? 
Second.  If  authority  exists,  as  authority  in  government  implies 
both  power  and  duty,  has  a  court  of  equity  jurisdiction  to  issue 
an  injunction  in  aid  of  the  performance  of  such  duty  ? 

First.  What  are  the  relations  of  the  general  government  to 
interstate  commerce  and  the  transportation  of  the  mails?  They 
are  those  of  direct  supervision,  control,  and  management.  While 
under  the  dual  system  which  prevails  with  ns  the  powers  of 
government  are  distributed  between  the  state  and  the  nation,  and 
while  the  latter  is  properly  styled  a  government  of  enumerated 
powers,  yet  within  the  limits  of  such  enumeration  it  has  all  the 
attributes  of  sovereignty,  and,  in  the  exercise  of  those  enumer- 
ated powers,  acts  directly  upon  the  citizen,  and  not  through  the 
intermediate  agency  of  the  state. 

"The  government  of  the  Union,  then,  is,  emphatically  and 
truly,  a  government  of  the  people.  In  form  and  in  substance  it 
emanates  from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them,  and  for  their  benefit." 

"No  trace, is  to  be  found  in  the  Constitution  of  an  intention 
to  create  a  dependence  of  the  government  of  the  Union  on  those 
of  the  states  for  the  eixecution  of  the  great  powers  assigned  to  it. 
Its  means  are  adequate  to  its  ends,  and  on  those  means  alone 
was  it  expected  to  rely  for  the  accomplishment  of  its  ends.  To 
impose  on  it  the  necessity  of  resorting  to  means  which  it  cannot 
control,  which  another  government  may  furnish  or  withhold, 
would  render  its  course  precarious,  the  result  of  its  measures 
uncertain,  and  create  a  dependence  on  other  governments,  which 
might  disappoint  its  most  important  designs,  and  is  incompatible 
with  the  language  of  the  Constitution."  Chief  Justice  Marshall 
in  McCulloch  v.  Maryland,  4  Wheat.  316,  405,  424. 

"Both  the  states  and  the  United  States  existed  before  the 
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Constitution.  The  people,  through  that  instrument,  established  a 
more  perfect  union  by  substituting  a  national  government,  acting, 
with  ample  power,  directly  upon  the  citizens,  instead  of  the  con- 
federate government,  which  acted  with  powers,  greatly  restricted, 
only  upon  the  states."  Chief  Justice  Chase  in  Lane  County  v. 
Oregon,  7  "Wall.  71,  76. 

"We  hold  it  to  be  an  incontrovertible  principle,  that  the  gov- 
ernment of  the  Umted  States  may,  by  means  of  physical  force, 
exercised  through  its  official  agents,  execute  on  every  foot  of 
American  soil  the  powers  and  functions  that  belong  to  it.  This 
necessarily  involves  the  power  to  command  obedience  to  its  laws, 
and  hence  the  power  to  keep  the  peace  to  that  extent. 

"This  power  to  enforce  its  laws  and  to  execute  its  functions  in 
all  places  does  not  derogate  from  the  power  of  the  state  to  exe- 
cute its  laws  at  the  same  time  and  in  the  same  places.  The  one 
does  not  exclude  the  other,  except  where  both  cannot  be  executed 
at  the  'same  time.  In  that  case,  the  words  of  the  Constitution 
itself  show  which  is  to  yield.  'This  Constitution,  and  all  laws 
which  shall  be  made  in  pursuance  thereof,  *  *  *  shall  be  the 
supreme  law  of  the  land.'  "  Mr.  Justice  Bradley  in  Ex  parte 
Siebold,,100  U.  S.  371,  395.    *  "  *   * 

Among  the  powers  expressly  given  to  the  national  government 
are  the  control  of  interstate,  commerce  and  the  creation  and 
management  of  a  post  office  system  for  the  nation.  *  *  * 
[Here  follows  a  consideration  of  the  statutes  passed  in  the  exer- 
cise of  these  powers,] 

Obviously  these  powers  given  to  the  national  government  over 
interstate  commerce  and  in  respect  to  the  transportation  of  the 
mails  were  not  dormant  and  unused.  Congress  had  taken  hold 
of  these  two  matters,  and  by  various  and  specific  acts  had  as- 
sumed and  exercised  the  powers  given  to  it,  and  was  in  full 
discharge  of  its  duty  to  regulate  interstate  commerce  and  carry 
the  mails.  The  validity  of  such  exercise  and  the  exclusiveness  of 
its  control  had  been  again  and  again  presented  to  this  court  for 
consideration.  It  is  cutious  to  note  the  fact  that  in  a  large  pro- 
portion of  the  cases  in  respect  to  interstate  commerce  brought 
to  this  court  the  question  presented  was  of  the  validity  of  state 
legislation  in  its  bearings  upon  interstate  commerce,  and  the  uni- 
form course  of  decision  has  been  to  declare  that  it  is  not  within 
the  competency  of  a  state  to  legislate  in  such  a  manner  as  to 
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obstruct  interstate  commerce.  If  a  state  with  its  recognized 
powers  of  sovereignty  is  impotent  to  obstruct  interstate  com- 
merce, can  it  be  that  any  mere  voluntary  association  of  individ- 
uals within  the  limits  of  that  state  has  a  power  which  the  state 
itself  does  not  possess? 

As,  under  the  Constitution,  power  over  interstate  commerce 
and  the  transportation  of  the  mails  is  vested  in  the  national 
government,  and  Congress  by  virtue  of  such  grant  has  assumed 
actual  and  direct  control,  it  follows  that  the  national  govern- 
ment may  prevent  any  unlawful  and  forcible  interference  there- 
with. But  how  shall  this  be  accomplished?  Doubtless,  it  is 
within  the  competency  of  Congress  to  prescribe  by  legislation 
that  any  interference  with  these  matters  shall  be  offenses  against 
the  United  States,  and  prosecuted  and  punished  by  indictment 
in  the  proper  courts.  But  is  that  the  only  remedy?  Have  the 
vast  interests  of  the  nation  in  interstate  commerce,  and  in  the 
transportation  of  the  mails,  no  other  protection  than  lies  in  the 
possible  punishment  of  those  who  interfere  with  it  ?  To  ask  the 
question  is  to  answer  it.  If  all  the  inhabitants  of  a  state,  or 
even  a  great  body  of  them,  should  combine  to  obstruct  interstate 
commerce  or  the  transportation  of  the  mails,  prosecutions  for 
such  offenses  had  in  such  a  community  would  be  doomed  in 
advance  to  failure.  And  if  the  certainty  of  such  failure  was 
known,  and  the  national  government  had  no  other  way  to  enforce 
the  freedom  of  interstate  commerce  and  the  transportation  of 
the  mails  than  by  prosecution  and  punishment  for  interference 
therewith,  the  whole  interests  of  the  nation  in  these  respects 
would  be  at  the  absolute  mercy  of  a  portion  of  the  inhabitants 
of  that  single  state. 

But  there  is  no  such  impotency  in  the  national  government. 
The  entire  strength  of  the  nation  may  be  used  to  enforce  in  any 
part  of  the  land  the  full  and  free  exercise  of  all  national  powers 
and  the  security  of  all  rights  entrusted  by  the  Constitution  to 
its  care.  The  strong  arm  of  the  national  government  may  be  put 
forth  to  brush  away  all  obstructions  to  the  freedom  of  interstate 
commerce  or  the  transportation  of  the  mails.  If  the  emergency 
arises,  the  army  of  the  nation,  and  all  its  militia,  are  at  the 
service  of  the  nation  to  compel  obedience  to  its  laws. 

But  passing  to  the  second  question,  is  there  no  other  alternative 
than  the  use  of  force  on  the  part  of  the  executive  authorities 
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whenever  obstructions  arise  to  the  freedom  of  interstate  com- 
merce or  the  transportation  of  the  mails  ?  Is  the  army  the  only 
instrument  by  which  rights  of  the  public  can  be  enforced  and  the 
peace  of  the  nation  preserved  t  Grant  that  any  public  nuisance 
m^y  be  forcibly  abated  either  at  the  instance  of  the  authorities, 
or  by  any  individual  suffering  private  damage  therefrom,  the 
existence  o'f  this  right  of  forcible  abatement  is  not  inconsistent 
with  nor  does  it  destroy  the  right  of  appeal  in  an  ordei^ly  way 
to  the  courts  for  a  judicial  determination,,  and  an  exercise  of 
their  powers  by  writ  of  injunction  and  otherwise  to  accomplish 
the  same  result.  *    *    * 

So,  in  the  case  before  us,  the  right  to  use  force  does  not  exclude 
the  right  of  appeal  to  the  courts  for  a  judicial  determination 
and  for  the  exercise  of  all  their  powers  of  prevention.  Indeed, 
it  is  more  to  the  praise  than  to  the  blame  of  the  government, 
that,  instead  of  determining  for  itself  questions  of  right  and 
wrong  on  the  part  of  these  petitioners  and  their  associates  and 
enforcing  that  determination  by  the  club  of  the  policeman  and 
the  bayonet  of  the  soldier,  it  submitted  all  those  questions  to  the 
peaceful  determination  of  judicial  tribunals,  and  invoked  their 
consideration  and  judgment  as  to  the  measure  of  its  rights  and 
powers  and  the  correlative  obligations  of  those  against  whom  it 
made  complaint.  And  it  is  equally  to  the  credit  of  the  latter 
that  the  judgment  of  those  tribunals  was  by  the  great  body  of 
them  respected,  and  the  troubles  which  threatened  so  much 
disaster  terminated. 

Neither  can  it  be  doubted  that  the  government  has  such  an 
interest  in  the  subject-matter  as  enables  it  to  appear  as  party 
plaintiff  in  this  suit.  It  is  said  that  equity  only  interferes  for  the 
protection  of  property,  and  that  the  government  has  no  property 
interest.  A  sufficient  reply  is  that  the  United  States  have  a 
property  in  the  mails,  the  protection  of  which  was  one  of  the 
purposes  of  this  bill.    *    *    * 

We  do  not  care  to  place  our  decision  upon  this  ground  alone. 
Every  government,  entrusted  by  the  very  terms  of  its  being, 
with  powers  and  duties  to  be  exercised  and  discharged  for  the 
general  welfare  has  a  right  to  apply  to  its  own  courts  for  any 
proper  assistance  in  the  exercise  of  the  one  and  the  discharge  of 
the  other,  and  it  is  no  sufficient  answer  to  its  appeal  to  one  of 
those  courts  that  it  has  no  pecuniary  interest  in  the  matter.  The 
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obligation  which  it  is  under  to  promote  the  interest  of  all,  and  to 
prevent  the  wrongdoing  of  one  resulting  in  injury  to  the  general 
welfare,  is  often  of  itself  sufficient  to  give  it  standing  in  the 
court.  [Here  follows  a  discussion  of  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  273,  285,  and  United  States  v.  Bell  Telephone 
Company,  128  U.  S.  315,  367.] 

It  is  obvious  from  these  decisions  that  while  it  is  not  the  prov- 
ince of  the  government  to  interfere  in  any  mere  matter  of  private 
controversy  between  individuals,  or  to  use  its  great  powers  to 
enforce  the  rights  of  one  against  another,  yet,  whenever  the 
wrongs  complained  of  are  such  as  affect  the  public  at  large,  and 
are  in  respect  of  matters  which  by  the  Constitution  are  entrusted 
to  the  care  of  the  nation,  and  concerning  which  the  nation  owes 
the  duty  to  all  the  citizens  of  securing  to  them  their  common 
rights,  then  the  mere  fact  that  the  government  has  no  pecuniary 
interest  in  the  controversy  is  not  sufficient  to  exclude  it  from  the 
courts,  or  prevent  it  from  taking  measures  therein  to  fully 
discharge  those  constitutional  duties. 

,The  national  government,  given  by  the  Constitution  power  to 
regulate  interstate  commerce,  has  by  express  statute  assumed 
jurisdiction  over  such  commerce  when  carried  upon  railroads. 
It  is  charged,  therefore,  with  the  duty  of  keeping  those  high- 
ways of  interstate  commerce  free  from  obstruction,  for  it  has 
always  been  recognized  as  one  of  the  powers  and  duties  of  a 
government  to  remove  obstructions  from  the  highway  under  its 
control. 

It  is  said  that  the  jurisdiction  heretofore  exercised  by  the 
national  government,  over  highways  has  been  in  respect  to  water- 
ways— the  natural  highways  of  the  country — and  not  over  arti- 
ficial highways  such  as  railroads;  but  the  occasion  for  the  exer- 
cise by  Congress  of  its  jurisdiction  over  the  latter  is  of  recent 
date.  Perhaps  the  first  act  in  the  course  of  such  legislation  is 
that  heretofore  referred  to,  of  June  14,  1866,  but  the  basis  upon 
which  rests  its  jurisdiction  over  artificial  highways  is  the  same 
as  that  which  supports  it  over  the  natural,  highways.  Both  spring 
from  the  power  to  regulate  commerce.  The  national  government 
has  no  separate  dominion  over  a  river  within  the  limits  of  a  state ; 
its  jurisdiction  there  is  like  that  over  land  in  the  same  state.  Its 
control  over  the  river  is  simply  by  virtue  of  the  fact  that  it  is 
one  of  the  highways  of  interstate  and  international  commerce. 
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The  great  case  of  Gibbons  v.  Ogden,  9  Wbeat.  1,  197,  in  which 

the  control  of  Congress  over  inland  waters  was  asserted,  rested 

that  control  on  the  grant  of  the  power  to  regulate  commerce. 

The  argument  of  the  chief  justice  was  that  commerce  includes 

navigation,  "and  a  power  to  regulate  navigation  is  as  expressly 

granted  as  if  that  term  had  been  added  to  the  word  'commerce.'  " 

In  order  to  fully  regulate  commerce  with  foreign  nations  it  is 

essential  that  the  power  of  Congress  does  not  stop  at  the  borders 

of  the  nation,  and  equally  so  as  to  commerce  among  the  states. 
*    *    * 

Up  to  a  recent  date  commerce,  both  interstate  and  inter- 
national, was  mainly  by  watelr,  and  it  is  not  strange  that  both  the 
legislation  of  Congress  and  the  eases  in  the  courts  have  been 
principally  concerned  therewith.  The  fact  that  in  recent  years 
interstate  commerce  has  come  mainly  to  be  carried  on  by  rail- 
roads and  over  artificial  highways  has  in  no  manner  narrowed 
the  scope  of  the  constitutional  provision,  or  abridged  the  power 
of  Congress  over  such  commerce.  On  the  contrary,  the  same 
fullness  of  control  exists  in  the  one  case  as  in  the  other,  and  the 
same  power  to  remove  obstructions  from  the  one  as  from  the 
other. 

Constitutional  provisions  do  not  change,  but  their  operation 
extends  to  new  matters  as  the  modes  of  business  and  the  habits 
of  life  of  the  people  vary  with  each  succeeding  generation.  The 
law  of  the  common  carrier  is  the  same  today  as  when  transporta- 
tion on  land  was  by  coach  and  wagon,  and  on  water  by  canal  boat 
and  sailing  vessel,  yet  in  its  actual  operation  it  touches  and  regu- 
lates transportation  by  modes  then  unknown,  the  railroad  train 
and  the  steamship.  Just  so  is  it  with  the  grant  to  the  national 
government  of  power  over  interstate  commerce.  The  Constitu- 
tion has  not  changed.  The  power  is  the  same.  But  it  operates 
today  upon  modes  of  interstate  commerce  unknown  to  the  fathers, 
and  it  will  operate  with  equal  force  upon  any  new  modes  of  such 
commerce  which  the  future  may  develop.    *    *    * 

"We  have  given  to  this  case  the  most  careful  and  anxious  atten- 
tion, for  we  realize  that  it  touches  closely  questions  of  supreme 
importance  to  the  people  of  this  country.  Summing  up  our  con- 
clusions, we  hold  that  the  government  of  the  United  States  is 
one  having  jurisdiction  over  every  foot  of  soil  within  its  terri- 
tory, and  acting  directly  upon  each  citizen;  that  while  it  is  a. 
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government  of  enumerated  powers,  it  has  within  the  limits  of 
those  powers  all  the  attributes  of  sovereignty ;  that  to  it  is  com- 
mitted power  over  interstate  commerce  and  the  transmission  of 
the  mail;  that  the  powers  thus  conferred  upon  the  national 
government  are  not  dormant,  but  have  been  assumed  and  put 
into  practical  exercise  by  the  legislation  of  Congress;  that  in 
the  exercise  of  those  powers  it  is  competent  for  the  nation  to 
remove  all  obstructions  upon  highways,  natural  or  artificial,  to 
the  passage  of  interstate  commerce  or  the  carrying  of  the  mail ; 
that  while  it  may  be  competent  foi*  the  government  (through  the 
executive  branch  and  in  the  use  of  the  entire  executive  power 
of  the  nation)  to  forcibly  remove  all  such  obstructions,  it  is 
equally  within  its  competency  to  appeal  to  the  civil  courts  for 
an  inquiry  and  determjpation  as  to  the  existence  and  character 
of  any  alleged  obstructions,  and  if  such  are  found  to  exist,  or 
threaten  to  occur,  to  invoke  the  powers  of  these  courts  to  remove 
or  restrain  such  obstructions ;  that  the  jurisdiction  of  courts  to 
interfere  in  such  matters  by  injunction  is  one  recognized  from 
ancient  times  and  by  indubitable  authority;  that  such  jurisdic- 
tion is  not  ousted  by  the  fact  that  the  obstructions  are  accom- 
panied by  or  consist  of  acts  in  themselves  violations  of  the 
criminal  law;  that  the  proceeding  by  injunction  is  of  a  civil 
character,  and  may  be  enforced  by  proceedings  in  contempt; 
that  such  proceedings  are  not  in  execution  of  the  criminal  laws 
of  the  land ;  that  the  penalty  for  a  violation  of  injunction  is  no 
substitute  for  and  no  defense  to  a  prosecution  for  any  criminal 
offenses  committed  in  the  course  of  such  violation ;  that  the  com- 
plaint filed  in  this  ease  clearly  showed  an  existing  obstruction  of 
artificial  highways  for  the  passage  of  interstate  commerce  and 
the  transmission  of  the  mail — an  obstruction  not  only  tempo- 
rarily existing,  but  threatening  to  continue;  that  under  such 
complaint  the  Circuit  Court  had  power  to  issue  its  process  of 
injunction;  that  it  having  been  issued  and  served  on  these  de- 
fendants, the  Circuit  Court  had  authority  to  inquire  whether  its 
orders  had  been  disobeyed,  and  when  it  found  that  they  had  been, 
then  to  proceed  under  §  725,  Revised  Statutes,  which  grants 
power  "to  punish  by  fine  or  imprisonment,  *  *  *  disobedience, 
*  *  *  by  any  party  *  *  *  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command,"  and  enter  the 
order  of  punishment  complained  of;  and,  finally,  that  the  Cir- 
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cuit  Court  having  full  jurisdiction  in  the  premises,  its  finding 
of  the  fact  of  disobedience. is  not  open  to  review  on  habeas  corpus 
in  this  or  any  other  court.    *   *   * 

The  petition  for  a  writ  of  habeas  corpus  is  Denied. 


Federal  Taxation  of  State  Agencies. 

COLLECTOR  v.  DAY. 

'      11  Wall.  113  (U.  S.).    1870. 

[This  ease  resulted  from  an  attempt  to  collect  an  internal 
revenue  tax,  under  an  act  of  Congress  passed  from  1864  to  1867, 
on  the  salary  of  a  judge  of  ttie  state  of  Massachusetts.] 

NELSON,  J.,  delivered  the  opinion  of  the  courti 

The  case  presents  the  question  whether  or  not  it  is  competent 
for  Congress,  under  the  Constitution  of  the  United  States,  to 
impose  a  tax  upon  the  salary  of  a  judicial  officer  of  a  state. 

In  Dobbins  v.  The  Commissioners  of  Brie  County,  16  Pet.  435, 
it  was  decided  that  it  was  not  competent  for  the  legislature  of  a 
state  to  levy  a  tax  upon  the  salary  or  emoluments  of  an  officer  of 
the  United  States.    *    *    * 

The  case  of  McCuUoch  v.  Maryland,  4  Wheaton  316,  and 
Weston  v.  Charleston,  2  Peters  449,  were  referred  to  as  settling 
the  principle  that  governed  the  case,  namely,  "that  the  state 
governments  cannot  lay  a  tax  upon  the  constitutional  means 
employed  by  the  government  of  the  Union  to  execute  its  consti- 
tutional powers. "    *    *    * 

It  is  a  familiar  rule  of  construction  of  the  Constitution  of  the 
Union,  that  the  sovereign  powers  vested  in  the  state  governments 
by  their  respective  constitutions  remained  unaltered  and  un- 
impaired except  so  far  as  they  were  granted  to  the  government 
of  the  United  States.  That  the  intention  of  the  framers  of  the 
Constitution  in  this  respect  might  not  be  misunderstood,  this 
rule  of  interpretation  is  expressly  declared  in  the  Tenth  Article 
of  the  Amendments,  namely:  "The  powers  not  delegated  to  the 
United  States  are  reserved  to  the  states  respectively,  or,  to  the 
people." 

The  government  of  the  United  States,  therefore,  can  claim  no 
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powers  which  are  not  granted  to  it  by  the  Constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication. 

The  general  government,  and  the  states,  although  both  exist 
within  the  same  territorial  limits,  are  separate  and  distinct  sover- 
eignties, acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  The  former  in  its  appropriate 
sphere  is  supreme;  but  the  states  within  the  limits  of  their 
powers  not  granted,  or,  in  the  language  of  the  Tenth  Amend- 
ment, "reserved,"  are  as  independent  of  the  general  government 
as  that  government  within  its  sphere  is  independent  of  the  states. 

The  relations  existing  between  the  two  governments  are  well 
stated  by  the  present  Chief  Justice  in  the  case  of  Lane  County  v. 
Oregon,  7  "Wallace  76.  "Both  the  states  and  the  United  States," 
he  observed,  "existed  before  the  Constitution.  The  people, 
through  that  instrument,  established  a  more  perfect  union,  by 
substituting  a  national  government,  acting  with  ample  powers 
directly  upon  the  citizens,  instead  of  the  confederate  government, 
which  acted  with  powers  greatly  restricted  only  upon  the  states. 
But,  in  many  of  the  articles  of  the  Constitution,  the  necessary 
existence  of  the  states,  and  within  their  proper  spheres,  the  inde- 
pendent authority  of  the  states,  are  distinctly  recognized.  To 
them  nearly  the  whole  charge  of  interior  regulation  is  committed 
or  left  to  them,  and  to  the  people,  all  powers,  not  expressly  dele- 
gated to  the  national  government,  are  reserved."  Upon  looking 
into  the  Constitution,  it  will  be  found  that  but  few  of  the  articles 
in  that  instrument  could  be  carried  into  practical  effect  without 
the  existence  of  the  states.     *    *     * 

But  we  are  referred  to  the  Veazie  Bank  v.  Penno,  8  Wallace 
533,  in  support  of  this  power  of  taxation.  That  ease  furnishes 
a  strong  illustration  of  the  position  taken  by  the  Chief  Justice 
in  McCuUoeh  v.  Maryland,  namely,  "That  the  power  to  tax 
involves  the  power  to  destroy." 

The  power  involved  was  one  which  had  been  exercised  by  the 
states  since  the  foundation  of  the  government,  and  had  been, 
after  the  lapse  of  three-quarters  of  a  century,  annihilated  from 
excessive  taxation  by  the  general  government,  just  as  the  judicial 
office  in  the  present  case  might  be,  if  subject  at  all  to  taxation 
by  that  government.  But,  notwithstanding  the  sanction  of  this 
taxation  by  a  majority  of  the  court,  it  is  conceded,  in  the  opinion, 
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that  "the  reserved  rights  of  the  states,  such  as  the  right  to  pass 
laws;  to  give  effect  to  laws  through  executive  action;  to  admin- 
ister justice  through  the  courts,  and  to  employ  all  necessary 
agencies  for  legitimate  purposes  of  state  government,  are  not 
proper  subjects  of  the  taxing  power  of  Congress."  This  con- 
cession covers  the  case  before  us,  and  adds  the  authority  of  this 
court  in  support  of  the  doctrine  which  we  have  endeavored  to 
maintain.  Judgment  affirmed. 

BRADLEY,  J.,  filed  a  dissenting  opinion. 


Guaranties  of  a  Republican  Form  of  Government.    Initiative 
and  Referendum. 

PACIFIC  STATES  TELEPHONE  AND  TELEGRAPH 
COMPANY  V.  OREGON. 

223  U.  S.  118.    1912. 

[In  error  to, the  Supreme  Court  of  the  state  of  Oregon  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Circuit 
Court  for  Multnomah  County,  in  that  state,  enforcing  a  tax  on 
the  gross  revenue  of  a  domestic  corporation.  Dismissed  for  want 
of  jurisdiction.  See  same  case  below,  53  Or.  162,  99  Pac.  427. 
The  facts  are  stated  in  the  opinion.]  , 

WHITE,  C.  J.,'  delivered  the  opinion  of  the  court. 

The  case  is  this:  In  1902  Oregon  amended  its  constitution. 
This  amendment,  while  retaining  an  existing  clause  vesting  the 
exclusive  legislative  power  in  a  general  assembly  consisting  of  a 
senate  and  a  house  of  representatives,  added  to  that  provision  the 
following:  "But  the  people  reserve  to  themselves  power  to 
propose  laws  and  amendments  to  the  constitution,  and  to  enact 
or  reject  the  same  at  the  ^olls,  independent  of  the  legislative 
assembly,  and  also  reserve  power  at  their  own  option  to  approve 
or  reject  at  the  polls  any  act  of  the  legislative  assembly."  [Art. 
4,  §  1.]  Specific  means  for  the  exercise  of  the  power  thus  re- 
served was  contained  in  further  clauses  authorizing  both  the 
ameildment  of  the  constitution  aUd  the  enactment  of  laws  to  be 
accomplished  by  the  method  known  as  the  initiative  and  that 
commonly  referred  to  as  the  referendum.    As  to  the  first,  the 
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initiative,  it  suffices  to  say  that  a  stated  number  of  voters  were 
given  the  right  at  any  time  to  secure  a  submission  to  popular 
vote  for  approval  of  any  matter  which  it  was  desired  to  have 
enacted  into  law,  and  providing  that  the  proposition  thus  sub- 
mitted, when  approved  by  popular  vote,  should  become  the  law 
of  the  state.  The  second,  the  referendum,  provided  for  a  refer- 
ence to  a  popular  vote,  for  approval  or  disapproval,  of  any  law 
passed  by  the  legislature,  such  reference  to  take  place  either 
as  the  result  of  the  action  of  the  legislature  itself,  or  of  a  peti- 
tion filed  for  that  purpose  by  a  specified  number  of  voters.  The 
full  text  of  the  amendment  is  in  the  margin. 

In  1903  detailed  provisions  for  the  carrying  into  effect  of  this 
amendment  were  enacted  by  the  legislature. 

By  resort  to  the  initiative  in  1906,  a  law  taxing  certain  classes 
of  corporations  was  submitted,  voted  on,  and  promulgated  by  the 
governor  in  1907  as  having  been  duly  adopted.  By  this  law 
telephone  and  telegraph  companies  were  taxed,  by  what  was 
qualified  as  an  annual  license,  2  per  centum  upon  their  gross 
revenue  derived  from  business  done  within  the  state.  Penalties 
were  provided  for  nonpayment,  and  methods  were  created  for  en- 
forcing payment  in  case  of  delinquency.   , 

The  Pacific  States  Telephone  and  Telegraph  Company,  an 
Oregon  corporation  engaged  in  business  in  that  state,  made  a 
return  of  its  gross  receipts,  as  required  by  the  statute,  and  was 
accordingly  assessed  2  per  centum  upon  the  amount  of  such 
return.  The  suit  which  is  now  before  us  was  commenced  by  the 
state  to  enforce  payment  of  this  assessment  and  the  statutory 
penalties  for  delinquency.  The  petition  alleged  the  passage  of 
the  taxing  law  by  resort  to  the  initiative,  the  return  made  by 
the  corporation,  the  assessment,  the:  duty  to  pay,  and  the  failure 
to  make  such  payment. 

The  answer  of  the  corporation  contained  twenty-nine  para- 
graphs. Pour  of  these  challenged  the  validity  of  the  tax  because 
of  defects  inhering  in  the  nature  or  operation  of  the  tax.  The 
defenses  stated  in  these  four  paragraphs,  however,  may  be  put 
out  of  view,  as  the  defendant  corporation,  on  its  own  motion, 
was  allowed  by  the  court  to  strike  these  propositions  from  its 
answer.  We  may  also  put  out  of  view  the  defenses  raised  by  the 
remaining  paragraphs  based  upon  the  operation  and  effect  of 
the  state  constitution,  as  they  are  concluded  by  the  judgment 
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of  the  state  court.  Coming  to  consider  these  paragraphs  of  the 
answer  thus  disembarrassed,  it  is  true  to  say  that  they  all,  in  so 
far  as  they  relied  upon  the  Constitution  of  the  United  States, 
rested  exclusively  upon  an  alleged  infirmity  of  the  powers  of 
government  of  the  state,  begotten  by  the  incorporation  into  the 
state  constitution  of  the  amendment  concerning  the  initiative 
and  the  referendum. 

The  answer  was  demurred  to  as  stating  no  defense.  The 
demurrer  was  sustained,  and  the  defendant  electing  not  to  plead 
further,,  judgment  went  against  it,  and  that  judgment  was 
afflrmed  by  the  supreme  court  of  Oregon.  (53  Or.  163,  99  Pac. 
427.)  The  court  sustained  the  conclusion  by  it  reached,  not 
only  for  the  reasons  expressed  in  its  opinion,  but  by  reference 
to  the  opinion  in  a  prior  case  (Kadderly  v.  Portland,  44  Or.  118, 
146,  74  Pac.  710,  75  Pac.  222),  where  a  like  controversy  had 
been  determined. 

The  assignments  of  error  filed  on  the  allowance  of  the  writ  of 
error  are  numerous.  The  entire  matters  covered  by  each  and 
all  of  them  in  the  argument,  however,  are  reduced  to  six  propo- 
sitions, which  really  amount  to  but  one,  since  they  are  all  based 
upon  the  single  contention  that  the  creation  by  a  state  of  the 
power  to  legislate  by  the  initiative  and  referendum  causes  the 
prior  lawful  state  government  to  be  bereft  of  its  lawful  charac- 
ter as  the  result  of  the  provisions  of  §  4  of  article  4  of  the  Consti- 
tution, that  "the  United  States  shall  guarantee  to  every  state  in 
this  Union  a  republican  form  of  government,  and  shall  protect 
each  of  them  against  invasion ;  and  on  application  of  the  legis- 
lature, or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened), against  domestic  violence."  This  being  the  basis  of  all 
the  contentions,  the  case  comes  to  the  single  issue  whether  the 
enforcement  .of  that  provision,  because  of  its  political  character, 
is  exclusively  committed  to  Congress,  or  is  judicial  in  its  charac- 
ter. Because  of  their  absolute  unity  we  consider  all  the  proposi- 
tions together,  and  therefore  at  once  copy  them.  We  observe, 
however,  that  in  the  argument  the  second,  fourth,  and  fifth  para- 
graphs, for  the  purposes  of  discussion,  were  subordinately  classi- 
fied, and  these  subordinate  classifications  we  omit  from  our  text, 
reproducing  them,  however,  by  a  marginal  reference. 

I.  "The  initiative  and  the  tax  measure  in  question  are  repug- 
nant to  the  provisions  of  §  1  of  the  Fourteenth  Amendment  to  the 
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Constitution  of  the  United  States,  which  forbids  a  state  to  deny 
to  any  person  within  its  jurisdiction  the  equal  proteiition  of 
the  law. 

II.  "The  initiative  amendment  and  the  tax  in  question,  levied 
pursuant  to  a  measure  passed  by  authority  of  the  initiative 
amendment,  violates  the  right  to  a  republican  form  of  govern- 
ment which  is  guaranteed  by  §  4,  article  4,  of  the  Federal 
Constitution. 

III.  "Taxation  by  the  initiative  method  violates  fundamental 
rights,  and  is  not  in  accordance  with  'the  law  of  the  land.* 
(U.  S.  Const.,' art.  6.) 

IV.  ' '  The  initiative  is  in  contravention  of  a  republican  form 
of  government.  Government  by  the  people  directly  is  the  attri- 
bute of  a  pure  democracy,  and  is  subversive  of  the  principles 
upon  which  the  republic  is  founded.  Direct  legislation  is  there- 
fore repugnant  to  that  form  of  government  with  which  alone 
Congress  could  admit  a  state  to  the  Union,  and  which  the  state  is 
bound  to  maintain. 

V.  "The  Federal  Constitution  presupposes  in  each  state  the 
maintenance  of  a  republican  form  of  government  and  the  exist- 
ence of  state  legislatures,  to  wit.:  Representative  assemblies 
having  the  power  to  make  laws ;  and  that  in  each  state  the  powers 
of  government  will  be  divided  into  three  departments:  a  legis- 
lature, an  executive,  and  a  judiciary.  One  of  these;  the  legisla- 
ture, is  destroyed  by  the  initiative. 

VI.  "The  provision  in  the  ,Oregon  constitution  for  direct  leg- 
islation violates  the  provisions  of  the  act  of  Congress  admitting 
Oregon  to  the  Union." 

On  the  surface,  the  impression  might  be  produced  that  the 
first  and  third  propositions,  the  one  in  words  relating  to  the 
equal  protection  clause  of  the  Fourteenth  Amendment,  and  the 
other  in  terms  asserting  "taxation  by  the  initiative  method 
violates  fundamental  rights,  and  is  not  in  accordance  with  the 
law  of  the  land,"  are  addressed  to  some  inherent  defect  in  the 
tax  or  infirmity  of  power  to  levy  it,  without  regard  to  the 
guaranty  of  a  republican  form  of  government.  But  this  is 
merely  superficial,  and  is  at  once  dispelled  by  observing  that 
every  reason  urged  to  support  the  two  propositions  is  solely 
based  on  §4  of  article  4,  and  the  consequent  inability  of  the 
state  to  impose  any  tax  of  any  kind  which  would  not  violate  the 

573 


26  CONSTITUTIONAL  LAW 

Fourteenth  Amendment,  or  be  repugnant  to  the  law  of  the  land, 
if  in  such  state  the  initiative  or  referendum  method  is  permitted. 
Thus  dispelling  any  mere  confusion  resulting  from  forms  of 
expression,  and  considering  the  substance  of  things,  it  is  apparent 
that  the  second  proposition,  which  rests  upon  the  affirmative 
assertion  that,  by  the  adoption  of  the  initiative  and  referendum, 
the  state  "violates  the  right  to  a  republican  form  of  government 
which  is  guaranteed  by  §  4  of  article  4  of  the  Federal  Constitu- 
tion," and  the  two  subdivisions  made  of  that  proposition,  the 
first,  that  "the  guaranty  in  question  is  to  the  people  of  the 
states  and  to  each  citizen,  as  well  as  to  the  states  as  political 
entities,"  and  the  second  asserting,  "§4  of  article  4  therefore 
prohibits  the  majority  in  any  state  from  adopting  an  unrepub- 
lican  Constitution,"  are  the  basic  propositions  upon  which  all 
the  others  rest.  That  is  to  say,  all  the  others  and  their  sub- 
divisions are  but  inducements  tending  to  show  the  correctness  of 
the  second  and  fundamental  one.  This  conclusion  is  certain,  as 
they  all  but  point  out  the  various  modes  by  which  the  adoption 
of  the  initiative  and  referendum  incapacitated  the  state  from 
performing  the  duties  incumbent  upon  it  as  a  member  of  the 
Union,  or  its  obligations  towards  its  citizens,  thus  causing  the 
state  to  cease  to  be  a  government  republican  in  form,  within  the 
intendment  of  the  constitutional  provision  relied  upon.  In  other 
words,  the  propositions  each  and  all  proceed  alone  upon  the 
theory  that  the  adoption  of  the  initiative  and  referendum  de- 
stroyed all  government  republican  in  form  in  Oregon.  This 
being  so,  the  contention,  if  held  to  be  sound,  would  necessarily 
affect  the  validity,  not  only  of  the  particular  statute  which  is 
before  us,  but  of  every  other  statute  passed  in  Oregon  since  the 
adoption  of  the  initiative  and  referendum.  And,  indeed,  the 
propositions  go  further  than  this,  since  in  their  essence  they 
assert  that  there  is  no  governmental  function,  legislative  or  judi- 
cial, in  Oregon,  because  it  cannot  be  assumed,  if  the  proposition 
be  well  founded,  that  there  is,  at  one  and  the  same  time,  one 
and  the  same  government,  which  is  republican  in  form,  and  not 
of  that  character.  Before  immediately  considering  the  text  of 
§  4  of  article  4,  in  order  to  uncover  and  give  emphasis  to  the 
anomalous  and  destructive  effects '  upon  both  the  state  and 
national  governments  which  the  adoption  of  the  proposition 
implies,  as  illustrated  by  what  we  have  just  said,  let  us  briefly 
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fix  the  inconceivable  expansion  of  the  judicial  power  and  the 
ruinous  destruction  of  legislative  authority  in  matters  purely- 
political  which  would  necessarily  be  occasioned  by  giving  sanc- 
tion to  the  doctrine  which  underlies  and  would  be  necessarily 
involved  in  sustaining  the  propositions  contended  for. 

First.  That  however  perfect  and  absolute  may  be  the  estab- ' 
lishment  and  dominion  in  fact  of  a  state  government,  however 
complete  may  be  its  participation  in  and  enjoyment  of  all  its 
power  and  rights  as  a  member  of  the  national  government,  and 
however  all  the  departments  of  that  government  may  recognize 
such  state  government,  nevertheless,  every  citizen  of  such  state, 
or  person  subject  to  taxation  therein,  or  owing  any  duty  to  the 
established  government,  may  be  heard,  for  the  purpose  of  de- 
feating the  payment  of  such  taxes  or  avoiding  the  discharge  of 
Bueh  duty,  to  assail  in  a  court  of  justice  the  rightful  existence 
of  the  state.  Second.  As  a  result,  it  becomes  the  duty  of  the 
courts  of  the  United  States,  where  such  a  claim  is  made,  to 
examine  as  a  justiciable  issue  the  contention  as  to  the  illegal 
existence  of  a  state,  and  if  such  contention  be  thought  well 
founded,  to  disregard  the  existence  in  fact  of  the  state,  of  its 
recognition  by  all  of  the  departments  of  the  federal  government, 
and  practically  award  a  decree  absolving  from  all  obligation  to 
contribute  to  the  support  of,  or  obey  the  laws  of,  such  estab- 
lished state  government.  And  as  a  consequence  of  the  existence 
of  such  judicial  authority,  a  power  in  the  judiciary  must  be 
implied,  unless  it  be  that  anarchy  is  to  ensue,  to  build  by  judicial 
action  upon  the  ruins  of  the  previously  e'stablished  government 
a  new  one, — a  right  which,  by  its  very  terms,  also  implies  the 
power  to  control  the  legislative  department  of  the  government 
of  the  United  States  in  the  recognition  of  such  new  government 
and  the  admission  of  representatives  therefrom,  as  well  as  to 
strip  the  executive  department  of  that  government  of  its  other- 
wise lawful  and  discretionary  authority.  Do  the  provisions  of 
§  4,  article  4,  bring  about  these  strange,  far-reaching,  and  inju- 
rious results?  That  is  to  say,  do  the  provisions  of  that  article 
obliterate  the  division  between  judicial  authority  and  legislative 
power  upon  which  the  Constitution  rests?  In  other  words,  do 
they  authorize  the  judiciary  to  substitute  its  judgment  as  to  a 
matter  purely  political  for  the  judgment  of  Congress  on  a  sub- 
ject committed  to  it,  and  thus  overthrow  the  Constitution  upon 
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the  ground  that  thereby  the  guaranty  to  the  states  of  a  govern- 
ment republican  in  form  may  be  secured,— a  conception  which, 
after  all,  rests  upon  the  assumption  that  the  states  are  to  be 
guaranteed  a  government  republican  in  form  by  destroying  the 
very  existence  of  a  government  republican  in  form  in  the  nation. 

We  shaU  not  stop  to  consider  the  text  to  point  out  how  abso- 
lutely barren  it  is  of  support  for  the  contentions  sought  to  be 
based  upon  it,  since  the  repugnancy  of  those  contentions  to  the 
letter  and  spirit  of  that  text  is  so  conclusively  established  by 
prior  decisions  of  this  court  as  to  cause  the  matter  to  be  abso- 
lutely foreclosed. 

In  view  of  the  importance  of  the  subject,  the  apparent  mis- 
apprehension on  one  side  and  seeming  misconception  on  the  other, 
suggested  by  the  argument  as  to  the  full  significance  of  the  pre- 
vious doctrine,  we  do  not  content  ourselves  with  a  mere  citation 
of  the  cases,  but  state  more  at  length  than  we  otherwise  would 
the  issues  and  the  doctrine  expounded  in  the  leading  and  abso- 
lutely controlling  case, — ^Luther  v.  Borden,  7  How.  1,  12 
L.  Ed.  581. 

The  case  is  from  a  circuit  court  of  the  United  States.  It  was 
an  action  of  damages  for  trespass.  The  case  grew  out  of  what 
is  commonly  known  as  the  Dorr  Rebellion  in  Rhode  Island,  and 
the  conflict  which  was  brought  about  by  the  effort  of  the'  adher- 
ents of  that  alleged  government,  sometimes  described  as  "the 
government  established  by  a  voluntary  convention,"  to  over- 
throw the  established  charter  government.  The  defendants 
justified  on  the  ground  that  the  acts  done  by  them,  charged  as 
a  trespass,  were  done  under  the  authority  of  the  charter  govern- 
ment during  the  prevalence  of  martial  law,  and  for  the.  purpose 
of  aiding  in  the  suppression  of  an  armed  revolt  by  the  supporters 
of  the  insurrectionary  government.  The  plaintiffs,  on  the  con- 
trary, asserted  the  validity  of  the  voluntary  government,  and 
denied  the  legality  of  the  charter  government.  In  the  course  of 
the  trial  the  plaintiffs,  to  support  the  contention  of  the  illegality 
of  the  charter  government  and  the  legality  of  the  voluntary 
government,  "although  that  government  never  was  able  to  exer- 
cise any  authority  in  the  state,  nor  to  command  obedience  to  its 
laws  or  to  its  officers,"  offered  certain  evidence  tending  to  show 
that  nevertheless  it  was  "the  lawful  and  established  govern- 
ment," upon  the  ground  that  its  powers  to  govern  have  been 
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ratified  by  a  large  majority  of  the  male  people  of  the  state  of 
the  age  of  twenty-one  years  and  upwards,  and  also  by  a  large 
majority  of  those  who  were  entitled  to  vote  for  general  ofScers 
cast  in  favor  of  a  constitution  which  was  submitted  as  the  result 
of  a  voluntary  assembled  convention  of  what  was  alleged  to  be 
the  people  of  the  state  of  Rhode  Island.  The  circuit  court  re- 
jected this  evidence  and  instructed  the  jury  that,  as  the  charter 
government  was  the  established  state  government  at  the  time  the 
trespass  occurred,  the  defendants  were  justified  in  acting  under 
the  authority  of  that  government.  This  court,  coming  to  review 
this  ruling,  at  the  outset  pointed  out  "the  novelty  and  serious 
nature"  of  the  question  which  it  was  called  upon  to  decide. 
Attention  was  also  at  the  inception  directed  to  the  far-reaching 
effect  and  gravity  of  the  consequences  which  would  be  produced 
by  sustaining  the  right  of  the  plaintiff  to  assail  and  set  aside  the 
established  government  by  recovering  damages  from  the  defend- 
ants for  acts  done  by  them  under  the  authority  of,  and  for  the 
purpose  of  sustaining,  such  established  government.  On  this 
subject  it  was  said  (p.  38) : 

"For  if  this  court  is  authorized  to  enter  upon  this  inquiry, 
as  proposed  by  the  plaintiff,  and  it  should  be  decided  that  the 
charter  government  had  no  legal  existence  during  the  period  of 
time  above  mentioned, — ^if  it  had  been  annulled  by  the  adoption 
of  the  opposing  government, — ^then  the  laws  passed  by  its  legis- 
lature during  that  time  were  nullities ;  its  taxes  wrongfully  col- 
lected ;  its  salaries  and  compensation  to  its  officers  illegally  paid ; 
its  public  accounts  improperly  settled;  and  the  judgments  and 
sentences  of  its  courts  in  civil  and  criminal  eases  null  and  void, 
and  the  officers  who  carried  their  decisions  into  operation  answer- 
able as  trespassers,  if  not  in  some  eases  as  criminals." 

Coming  to  review  the  question,  attention  was  directed  to  the 
fact  that  the  courts  of  Rhode  Island  had  recognized  the  com- 
plete dominancy  in  fact  of  the  charter  government,  and  had  re- 
fused to  investigate  the  legality  of  the  voluntary  government  for 
the  purpose  of  decreeing  the  established  government  to  be  ille- 
gal, on  the  ground  (p.  39)  "that  the  inquiry  proposed  to  be 
made  belonged  to  the  political  power,  and  not  to  the  judicial; 
that  it  rested  with  the  political  power  to  decide  whether  the 
charter  government  had  been  displaced  or  not;  and  when  that 
decision  was  made,  the  judicial  department  would  be  bound  to 
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take  notice  of  it  as  the  paramount  law  of  the  state,  without  the 
aid  of  oral  evidence  or  the  examination  of  witnesses,  etc."  It 
was  further  remarked: 

"This  doctrine  is  clearly  and  forcibly  stated  in  the  opinion 
of  the  supreme  court  of  the  state  in  the  trial  of  Thomas  "W.  Dorr, 
who  was  the  governor  elected  under  the  opposing  constitution, 
and  headed  the  armed  force  which  endeavored  to  maintain  its 
authority." 

Reviewing  the  grounds  upon  which  these  doctrines  proceeded, 
their  cogency  was  pointed  out  and  the  disastrous  efifect  of  any 
other  view  was  emphasized,  and  from  a  point  of  view  of  the  state 
law  the  conclusive  effect  of  the  judgments  of  the  courts  of  Bhode 
Island  wqs  referred  to.  The  court  then  came  to  consider  the 
correctness  of  the  principle  applied  by  the  Rhode  Island  courts, 
in  the  light  of  §  4  of  article  4  of  the  Constitution  of  the  United 
States.  The  contention  of  the  plaintiff  in  error  concerning  that 
article  was,  in  substantial  effect,  thus  pressed  in  argument :  The 
ultimate  power  of  sovereignty  is  in  the  people;  and  they,  in 
the  nature  of  things,  if  the  government  is  a  free  one,  must  have 
a  right  to  change  their  constitution.  Where,  in  the  ordinary 
course,  no  other  means  exists  of  doing  so,  that  right,  of  necessity, 
embraces  the  power  to  resort  to  revolution.  As,  however,  no 
such  light,  it  was  urged,  could  exist  under  the  Constitution,  be- 
cause of  the  provision  of  §  4  of  article  4,  protecting  each  state, 
on  application  to  the  legislature,  or  of  the  executive,  when  the 
legislature  cannot  be  convened,  against  domestic  violence,  it  fol- 
lowed that  the  guaranty  of  a  republican  government  in  form  was 
the  means  provided  by  the  Constitution  to  secure  the  people  in 
their  right  to  change  their  government,  and  made  the  question 
whether  such  change  was  rightfully  accomplished  a  judicial  ques- 
tion, determinable  by  the  courts  of  the  United  States.  To  make 
the  physical  power  of  the  United  States  available,  at  the  demand 
of  an  existing  state  government,  to  suppress  all'  resistance  to  its 
authority,  and  yet  to  afford  no  method  of  testing  the  rightful 
character  of  the  state  government,  would  be  to  render  people 
of  a  particular  state  hopeless  in  case  of  a  wrongful  government. 
It  was  pointed  out  in  the  argument  that  the  decision  of  the  courts 
of  Rhode  Island  in  favor  of  the  charter  government  illustrated 
the  force  of  these  contentions,  since  they  proceeded  solely  on 
the  established  character  of  that  government,    and   not   upon 
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whether  the  people  had  rightfully  overthrown  it  by  voluntarily 
drawing  and  submitting  for  approval  a  new  constitution.  It  is 
thus  seen  that  the  propositions  relied  upon  in  this  ease  were 
presented  for  decision  in  the  most  complete  and  most  direct  way. 
The  court,  in  disposing  of  them,  while  virtually  recognizing  the 
cogency  of  the  argument  in  so  far  as  it  emphasized  the  restraint 
upon  armed  resistance  to  an  existing  state  government,  arising 
from  the  provision  of  §  4  of  article  4,  and  the  resultant  necessity 
for  the  existence  somewhere  in  the  Constitution  of  a  tribunal, 
upon  which  the  people  of  a  state  could  rely,  to  protect  them  from 
the  wrongful  continuance  against  their  will  of  a  government 
not  republican  in  form,  proceeded  to  inquire  whether  a  tribunal 
existed  and  its  character.  In  doing  this  it  pointed  out  that, 
owing  to  the  inherent  political  character  of  such  a  question, 
its  decision  was  not  by  the  Constitution  vested  in  the  judicial 
department  of  the  government,  but  was,  on  the  contrary,  exclu- 
sively committed  to  the  legislative  department,  by  whose  action 
on  such  subject  the  judiciary  were  absolutely  controlled.  The 
court  said  (p.  42)  : 

"Moreover,  the  Constitution  of  the  United  States,  as  far  as 
it  has  provided  for  an  emergency  of  this  kind  and  authorized 
the  general  government  to  interfere  in  the  domestic  concerns 
of  a  state,  has  treated  the  subject  as  political  in  its  nature,  and 
placed  the  power  in  the  hands  of  that  department. 

"The  fourth  section  of  the  fourth  article  of  the  Constitution  of 
the  United  States  provides  that  the  United  States  shall  guarantee 
to  every  state  in  the  Union  a  republican  form  of  government, 
and  shall  protect  each  of  them  againpt  invasion;  and  on  the 
application  of  the  legislature  or  of  the  Executive  (when  the 
legislature  cannot  be  convened)  against  domestic  violence. 

"Under  this  article  of  the  Constitution  it  rests  with  Congress  to 
decide  what  government  is  the  established  one  in  a  state.  For,  as 
the  United  States  guarantee  to  each  state  a  republican  government, 
Congress  must  necessarily  decide  what  government  is  established 
in  the  state  before  it  can  determine  whether  it  is  republican 
or  not.  And  when  the  senators  and  representatives  of  a  state 
are  admitted  into  the  councils  of  the  Union,  the  authority  of 
the  government  under  which  they  are  appointed,  as  well  as  its 
republican  character,  is  recognized  by  the  proper  constitutional 
authority.    And  its  decision  is  binding  on  every  other  depart- 
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ment  of  the  government,  and  could  not  be  questioned  in  a  judicial 
tribunal.  It  is  true  that  the  contest  in  this  case  did  not  last  long 
enough  to  bring  the  matter  to  this  issue;  and  as  no  senators 
or  representatives  were  elected  under  the  authority  of  the  gov- 
ernment of  which  Mr.  Dorr  was  the  head,  Congress  was  not 
called  upon  to  decide  the  controversy.  Yet  the  right  to  decide 
is  placed  there,  and  not  in  the  courts." 

Pointing  out  that  Congress,  by  the  act  of  February  28,  1795 
[1  Stat,  at  L.  424,  chap.  36],  had  recognized  the  obligation  rest- 
ing upon  it  to  protect  from  domestic  violence  by  conferring 
authority  upon  the  President  of  the  United  States,  on  the  ap- 
plication of  the  legislature  of  a  state  or  of  the  governor,  to  call 
out  the  militia  of  any  other  state  or  states  to  suppress  such  in- 
surrection, it  was  suggested  that  if  the  question  of  what  was  the 
rightful  government  within  the  intendment  of  §  4  of  article  4 
was  a  judicial  one,  the  duty  to  afford  protections  from  invasion 
and  to  suppress  domestic  violence  would  be  also  judicial,  since 
those  duties  were  inseparably  related  to  the  determination  of 
whether  there  was  a  rightful  government.  If  this  view  were  cor- 
rect, it  was  intimated,  it  would  follow  that  the  delegation  of 
authority  made  to  the  President  by  the  act  of  1795  would  be 
void  as  a  usurpation  of  judicial  authority,  and  hence  it  would 
be  the  duty  of  the  courts,  if  they  differed  with  the  judgment 
of  the  President  as  to  the  manner  of  discharging  this  great 
responsibility,  to  interfere  and  set  at  naught  his  action;  and 
the  pertinent  statement  was  made  (p.  43) :  "If  the  judicial 
power  extends  so  far,  the  guaranty  contained  in  the  Constitu- 
tion of  the  United  States  is  a  guaranty  of  anarchy,  and  not  of 
order. ' ' 

The  fundamental  doctrines  thus  so  lucidly  and  cogently  an- 
nounced by  the  court,  speaking  through  Mr.  Chief  Justice  Taney 
in  the  case  which  we  have  thus  reviewed,  have  never  been 
*  doubted  or  questioned  since,  and  have  afforded  the  light  guid- 
ing the  orderly  development  of  our  constitutional  system  from 
the  day  of  the  deliverance  of  that  decision  up  to  the  present  time. 
We  do  not  stop  to  cite  other  cases  which  indirectly  or  incidentally 
refer  to  the  subject,  but  conclude  by  directing  attention  to  the 
statement  by  the  court,  speaking  through  Mr.  Chief  Justice 
Fuller,  in  Taylor  v.  Beckham,  178  U.  S.  548,  44  L.  ed.  1187,  20 
Sup.  Ct.  Rep.  890,  1009,  where,  after  disposing  of  a  contention 
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made  concerning  the  14th  Amendment,  and  coming  to  consider 
a  proposition  which  was  necessary  to  be  decided  concerning  the 
nature  and  effect  of  the  guaranty  of  §  4  of  article  4,  it  was  said 
(p.  578): 

"But  it  is  said  that  the  14th  Amendment  must  be  read  with 
§  4  of  article  4,  of  the  Constitution,  providing  that  'the  United 
States  shall  guarantee  to  every  state  in  this  Union  a  republican 
form  of  government,  and  shall  protect  each  of  them  against  in- 
vasion; and  on  application  of  the  legislature,  or  of  the  Execu- 
tive (when  the  legislature  cannot  be  convened),  against  domestic 
violence. ' 

"It  was  long  ago  settled  that  the  enforcement  of  this  guar- 
anty belonged  to  the  political  department.  Luther  v.  Borden, 
7  How.  1,  12  L.  Ed.  581.  In  that  ease  it  was  held  that  the  ques- 
tion, which  of  the  two  opposing  governments  of  Rhode  Island, 
namely,  the  charter  government  or  the  government  established 
by  a  voluntary  convention,  was  the  legitimate  one,  was  a  ques- 
tion for  the  determination  of  the  political  department ;  and  when 
that  department  had  decided,  the  courts  were  bound  to  take  no- 
tice of  the  decision  and  follow  it." 

'It  is  indeed  a  singular  misconception  of  the  nature  and  char- 
acter of  our  constitutional  system  of  government  to  suggest  that 
the  settled  distinction  which  the  doctrine  just  stated  points  out 
between  judicial  authority  over  justiciable  controversies  and 
legislative  power  as  to  purely  political  questions  tends  to  destroy 
the  duty  of  the  judiciary  in  proper  cases  to  enforce  the  Consti- 
tution. The  suggestion  but  results  from  failing'  to  distinguish 
between  things  which  are  widely  different;  that  is,  the  legisla- 
tive duty  to  determine  the  political  questions  involved  in  decid- 
ing whether  a  state  government  republican  in  form  exists,  and 
the  judicial  power  and  ever-present  duty  whenever  it  becomes 
necessary, 'in  a  controversy  properly  submitted,  to  enforce  and 
uphold  the  applicable  provisions  of  the  Constitution  as  to  each 
and  every  exercise  of  governmental  power. 

How  better  can  the  broad  lines  which  distinguish  these  two 
subjects  be  pointed  out  than  by  considering  the  character  of 
the  defense  in  this  very  case?  The  defendant  company  does  not 
contend  here  that  it  could  not  have  been  required  to  pay  a  license 
tax.  It  does  not  assert  that  it  was  denied  an  opportunity  to  be 
heard  as  to  the  amount  for  which  it  was  taxed,  or  that  there  was 
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anjiihing  inhering  in  the  tax  or  involved  intrinsically  in  the  law 
which'  violated  any  of  its  constitutional  rights.  If  such  questions 
had  been  jaised,  they  would  have  been  justiciable,  and  therefore 
would  have  required  the  calling  into  operation  of  judicial  power. 
Instead,  however,  of  doing  any  of  these  things,  the  attack  on 
the  statute  here  made  is  of  a  wholly  different  character.  Its 
essentially  political  nature  is  at  once  made  manifest  by  under- 
standing that  the  assault  which  the  contention  here  advanced 
makes  is  not  on  the  tax  as  a  tax,  but  on  the  state  as  a  state. 
It  is  addressed  to  the  framework  and  political  character  of  the 
government  by  which  the  statute  levying  the  tax  was  passed.  It 
is  the  government,  the  political  entity,  which  (reducing  the  case 
to  its  essence)  is  called  to  the  bar  of  this  court,  not  for  the  pur- 
pose of  testing  judicially  some  exercise  of  power,  assailed  on  the 
ground  that  its  exertion  has  injuriously  affected  the  rights  of 
an  individual  because  of  repugnancy  to  some  constitutional  lim- 
itation, but  to  demand  of  the  state  that  it  establish  its  right  to 
exist  as  a  state,  republican  in  form. 

As  the  issues  presented,  in  their  very  essence,  are,  and  have 
long  since  by  this  court  been,  definitely  determined  to  be  polit- 
ical and  governmental,  and  embraced  within  the  scope  of  the 
powers  conferred  upon  Congress,  and  not,  therefore,  within  the 
reach  of  judicial  power,  it  follows  that  the  case  presented  is 
not  within  our  jurisdiction,  and  the  writ  of  error  must  there- 
fore be,  and  it  is,  dismissed  for  want  of  jurisdiction. 

Dismissed  for  want  of  jurisdiction. 


Belation  Between  the  United  States  and  the  States. 

TEXAS  V.  WHITE,  ET  AL. 
7  WaU.  700  (U.  S.).    1868. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

This  is  an  original  suit  in  this  court,  in  which  the  state  of 
Texas,  claiming  certain  bonds  of  the  United  States  as  her  prop- 
erty, asks  an  injunction  to  restrain  the  defendants  from  receiv- 
ing payment  from  the  national  government,  and  to  compel  the 
surrender  of  the  bonds  to  the  state.     *     *     * 

The  first  inquiries  to  which  our  attention  was  directed  by 
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counsel  arose  upon  the  allegations  of  the  answer  of  Chiles  (1) 
that  no  suflBcient  authority  is  shown  for  the  prosecution  of  the 
suit  in  the  name  and  on  the  behalf  of  the  state  of  Texas ;  and 
(2)  that  the  state,  having  severed  her  relations  with  a  majority 
of  the  states  of  the  Union,  and  having  by  her  ordinance  of  seces- 
sion attempted  to  throw  off  her  allegiance  to  the  Constitution 
and  government  of  the  United  States,  has  so  far  changed  her 
status  as  to  be  disabled  from  prosecuting  suits  in  the  national 
courts. 

The  first  of  these  allegations  is  disproved  by  the  evidence. 

*    •    • 

The  other  allegation  presents  a  question  of  jurisdiction.  It 
is  not  questioned  that  this  court  has  original  jurisdiction  of 
suits  by  states  against  citizens  of  other  states,  or  that  the  states 
entitled  to  invoke  this  jurisdiction  must  be  states  of  the  Union. 
But,  it  is  equally  clear  that  no  such  jurisdiction  has  been  con- 
ferred upon  this  court  of  suits  by  any  other  political  communi- 
ties than  such  states. 

If,  therefore,  it  is  true  that  the  state  of  Texas  was  not  at 
the  time  of  filing  of  this  bill,  or  is  not  now,  one  of  the  United 
States,  we  have  no  jurisdiction  of  this  suit,  and  it  is  our  duty  to 
dismiss  it.     *     *     * 

It  [the  word  state]  describes  sometimes  a  people  or  community 
of  individuals  united  more  or  less  closejy  in  political  relations, 
inhabiting  temporarily  or  permanently  the  same  country ;  often 
it  denotes  only  the  country  or  territorial  region,  inhabited  by 
such  a  community ;  not  unf requently  it  is  applied  to  the  govern- 
ment under  which  the  people  live;  at  other  times  it  represents 
the  combined  idea  of  people,  territory,  and  government.    *    *    * 

In  the  Constitution  the  term  state  most  frequently  expresses 
the  combined  idea  just  noticed,  of  people,  territory,  and  govern- 
ment. A  state,  in  the  ordinary  sense  of  the  Constitution,  is  a 
political  community  of  free  citizens,  occupying  a  territory  of  de- 
fined boundaries,  and  organized  under  a  government  sanctioned 
and  limited  by  a  written  constitution,  and  established  by  the  con- 
sent of  the  governed.  It  is  the  union  of  such  states,  under  a 
common  constitution,  which  forms  the  distinfet  and  greater  polit- 
ical unit,  which.that  Constitution  designates  as  the  United  States, 
and  makes  of  the  people  and  states  which  compose  it  one  people 
and  one  country.     *    •    * 
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In  all  respects,  so  far  as  the  objects  coilld  be  accomplished  by 
ordinances  of  the  convention,  by  acts  of  the  legislature,  and  by 
votes  of  the  citizens,  the  relations  of  Texas  to  the  Union  were 
broken  up,  and  new  reliations  to  a  new  government  were  estab- 
lished for  them. 

The  position  thus  assumed  could  only  be  maintained  by  arms, 
and  Texas  accordingly  took  part,  with  the  other  confederate 
states,  in  the  war  of  the  rebellion,  which  these  events  made  in- 
evitable. During  the  whole  of  that  war  there  was  no  governor, 
or  judge,  or  any  other  state  officer  in  Texas,  who  recognized  the 
national  authority.  Nor  was  any  officer  of  the  United  States 
permitted  to  exercise  any  authority  whatever  under  the  national 
government  withiu  the  limits  of  the  states,  except  under  the  im- 
mediate protection  of  the  national  military  forces. 

Did  Texas,  in  consequence  of  these  acts,  cease  to  be  a  state? 
Or,  if  not,  did  not  the  state  cease  to  be  a  member  of  the  Union? 

It  is  needless  to  discuss,  at  length,  the  question  whether  the 
right  of  a  state  to  withdraw  from  the  Union  for  any  cause,  re- 
garded by  herself  as  sufficient,  is  consistent  with  the  Constitution 
of  the  United  States. 

The  union  of  the  states  never  was  a  purely  artificial  and  arbi- 
trary relation.  It  began  among  the  Colonies,  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred  principles,  similar 
interests,  and  geographical  relations.  It  was  confirmed  and 
strengthened  by  the  necessities  of  war,  and  received  definite 
form,  and  character,  and  sanction  from  the  Articles  of  Confeder- 
ation. By  these  the  Union  was  solemnly  declared  to  "be  per- 
petual." And  when  these  Articles  were  found  to  be  inadequate 
to  the  exigencies  of  the  country,  the  Constitution  was  ordained 
"to  form  a  more  perfect  Union."  It  is  difficult  to  convey  the 
idea  of  indissoluble  unity  more  clearly  than  by  these  words. 
"What  can  be  indissoluble  if  a  perpetual  Union,  made  more  per- 
fect, is  not  ? 

But  the  perpetuity  and  indissolubility  of  the  Union,  by  no 
means  implies  the  loss  of  distinct  and  individual  existence,  or 
of  the  right  of  self-government  by  the  states.  Under  the  Articles 
of  Confederation,  each  state  retained  its  sovereignty,  freedom, 
and  independence,  and  every  power,  jurisdiction,  and  right  not 
expressly  delegated  to  the  United  States.  Under  the  Constitution, 
though  the  powers  of  the  states  were  much  restricted,  stiU,  all 
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powers  not  delegated  to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people. 
And  we  have  already  had  occasion  to  remark  at  this  term,  that 
"the  people  of  each  state  compose  a  state,  having  its  own  govern- 
ment, and  endowed  with  all  the  functions  essential  to  separate 
and  independent  existence,"  arid  that  "without  the  states  in 
union,  there  could  be  no  such  political  body  as  the  United 
States."  (County  of  Lane  v.  The  State  of  Oregon,  7  "Wallace, 
76.) 

Not  only,  therefore,  can  there  be  no  loss  of  Separate  and 
independent  autonomy  to  the  states,  through  their  union  and 
under  the  Constitution,  but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  states,  and  the  maintenance  of  their 
governments,  are  as  much  within  the  design  and  care  of  the 
Constitution  as  the  preservation  of  the  Union  and  the  riiainte- 
nance  of  the  national  government.  The  Constitution,  in  all  of 
its  provisions,  looks  to  an  indestructible  Union,  composed  of 
indestructible  states. 

When,  therefore,  Texas  became  one  of  the  United  States,  she 
entered  into  an  indissoluble  relation.  All  the  obligations  of  per- 
petual union  and  all  the  guaranties  of  republican  government  in 
the  Union,  attached  at  once  to  the  state.  The  act  which  consum- 
mated her  admission  into  the  Union  was  something  more  than 
a  compact;  it  was  the  incorporation  of  a  new  member  into  the 
political  body.  And  it  was  final.  The  union  between  Texas  and 
the  other  states  was  as  complete,  as  perpetual,  and  as  indissoluble 
as  the  union  between  the  original  states.  There  was  no  place 
for  consideration,  or  revocation,  except  through  revolution,  or 
through  consent  of  the  states. 

Considered,  therefore,  as  transacted  under  the  Constitution, 
the  ordinance  of  secession,  adopted  by  the  convention  and  rati- 
fied by  a  majority  of  the  citizens  of  Texas,  and  aU  the  acts  of 
her  legislature  intended  to  give  effect  to  that  ordinance,  were 
absolutely  null.  They  were  utterly  without  operation  in  law. 
The  obligations  of  the  state,  as  a  member'  of.  the  Union,  and  of 
every  citizen  of  the  state,  as  a  citizen  of  the  United  States,  re- 
mained perfect  and  unimpaired.  It  certainly  follows  that  the 
state  did  not  cease  to  be  a  state,  nor  her  citizens  to  be  citizens 
of  the  Union.  It  this  were  otherwise,  the  state  must  have  become 
foreign,  and  her  citizens  foreigners.    The  war  must  have  ceased 
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to  be  a  war  for  the  suppression  of  rebellion,  and  must  have  be- 
come a  war  for  conquest  and  subjugation. 

Our  conclusion  therefore  is,  that  Texas  continued  to  be  a  state, 
and  a  state  of  the  Union,  notwithstanding  the  transactions  to 
which  we  have  referred.  And  this  conclusion,  in  our  judgment, 
is  not  in  conflict  with  any  act  or  declaration  of  any  department 
of  the  national  government,  but  entirely  in  accordance  with  the 
whole  series  of  such  acts  and  declarations  since  the  first  outbreak 
of  the  rebellion. 

But  in  order  to  the  exercise,  by  a  state,  of  the  right  to  sue  in 
this  court,  there  needs  to  be  a  state  government,  competent  to 
represent  the  state  in  its  relations  with  the  national  government 
so  far,  at  least,  as  the  institution  and  prosecution  of  a  suit  is 
concerned. 

After  reviewing  the  reconstruction  acts  and  the  reorganization 
of  the  states  thereunder,  the  Court  said :  It  suffices  to  say,  that  the 
terms  of  the  acts  necessarily  imply  recognition  of  actually  exist- 
ing governments;  and  that  in  point  of  fact,  the  governments 
thus  recognized,  in  some  important  respects,  still  exist. 

"What  has  thus  been  said  generally  describes,  with  sufficient 
accuracy,  the  situation  of  Texas.  A  provisional  governor  of  the 
state  was  appointed  by  the  President  in  1865;  in  1866  a  gov- 
ernor was  elected  by  the  people  under  the  constitution  of  that 
year;  at  a  subsequent  date  a  governor  was  appointed  by  the 
commander  of  the  district.  Bach  of  the  three  exercised  execu- 
tive functions  and  actually  represented  the  state  in  the  execu- 
tive department. 

In  the  case  before  us  each  has  given  his  sanction  to  the  prose- 
cution of  the  suit,  and  we  find  no  difficulty,  without  investi- 
gating the  legal  title  of  either  to  the  executive  office,  in  holding 
that  the  sanction  thus  given  sufficiently  warranted  the  action  of 
the  solicitor  and  counsel  in  behalf  of  the  state.  The  necessary 
conclusion  is  that  the  suit  was  instituted  and  is  prosecuted  hy 
competent  authority.  ^ 

The  question  of  jurisdiction  being  thus  disposed  of,  we  pro- 
ceed to  the  consideration  of  the  merits  as  presented  by  the  plead- 
ings and  the  evidence.     •    *     * 

On  the  whole  case,  therefore,  our  conclusion  is  that  the  state 
of  Texas  is  entitled  to  the  relief  sought  by  her  bill,  and  a  decree 
must  be  made  accordingly. 
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CHAPTER  II.    - 
POWERS  OP  THE  PRESIDENT. 
War  and  Military  Power. 

MARTIN  V.  .MOTT.     ' 
12  Wheat.  19  (U.  S.).    1827. 
[The  case  is  stated  in  the  opinion  of  the  court.]  ^ 

STORY,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  judgment  of  the  court  for  the 
trial  of  impeachments  and  the  correction  of  errors  of  the  state 
of  New  York,  being  the  highest  court  of  that  state,  and  is  brought 
here  in  virtue  of  the  25th  section  of  the  Judiciary  Act  of  1789, 
c.  20.     *     *     * 

For  the  more  clear  and  exact  consideration  of  this  subject,  it 
may  be  necessary  to  refer  to  the  Constitution  of  the  United 
States,  and  some  of  the  provisions  of  the  act  of  1795.  The  Con- 
stitution declares  that  Congress  shall  have  power  "to  provide  for 
calling  forth  the  militia,  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions;"  and  also  "to  provide 
for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service 
of  the  United  States."  In  pursuance  of  this  authority,  the  act 
of  1795  has  provided,  "that  whenever  the  United  States  shall 
be  invaded,  or  be  in  imminent  danger  of  invasion  from  any  for- 
eign nation  or  Indian  tribe,  it  shall  be  lawful  for  the  President 
of  the  United  States  to  call  forth  such  number  of  the  militia 
of  the  state  or  states  most  convenient  to  the  place  of  danger,  or 
scene  of  action,  as  he  may  judge  necessary  to  repel  such  in- 
vasion, and  to  issue  his  order  for  that  purpose  to  such  pfficer  or 
officers  of  the  militia  as  he  shall  think  proper."  And  like  pro- 
visions are  made  for  the  other  cases  stated  in  the  Constitution. 
It  has  not  been  denied  here  that  the  act  of  1795  is  within  the 
constitutional  authority  of  Congress,  or  that  Congress  may  not 
lawfully  provide  for  cases  of  imminent  danger  of  invasion,  as 
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well  as  for  cases  where  an  invasion  has  actually  taken  place.  In 
our  opinion  there  is  no  ground  for  a  doubt  on  this  point,  even  if 
it  had  been  relied  on,  for  the  power  to  provide  for  repelling 
invasions  includes  the  power  to  provide  against  the  attempt  and 
danger  of  invasion,  as  the  necessary  and  proper  means  to  ef- 
fectuate the  object.  One  of  the  best  means  to  repel  invasion  is 
to  provide  the  requisite  force  for  action  before  the  invader^  him- 
self has  reached  the  soil. 

The  power  thus  confided,  by  Congress  to  the  President  is, 
doubtless,  of  a  very  high  and  delicate  nature.  A  free  people  are 
naturally  jealous  of  the  exercise  of  military  power ;  and  the 
power  to  call  the  militia  into  actual  service  is  certainly  felt  to 
be  one  of  no  ordinary  magnitude.  But  it  is  not  a  power  which 
can  be  executed  without  a  correspondent  responsibility.  It  is, 
in  its  terms,  a  limited  power,  confined  to  cases  of  actual  invasion, 
or  of  imminent  danger  of  invasion.  If  it  be  a  limited  power, 
the  question  arises,  by  whom  is  the  exigency  to  be  judged»of  and 
decided  ?  Is  the  President  the  sole  and  exclusive  judge  whether 
the  exigency  has  arisen,  or  is  it  to  be  considered  as  an  open  ques- 
tion, upon  which  every  officer  to  whom  the  orders  of  the  Presi- 
dent are  addressed,  may  decide  for  himself,  and  equally  open 
to  be  contested  by  every  militiaman  who  shall  refuse  to  obey 
the  orders  of  the  President  ?  "We  are  all  of  the  opinion  that  the 
authority  to  decide  whether  the  exigency  has  arisen  belongs 
exclusively  to  the  President,  and  that  his  decision  is  conclusive 
upon  all  other  persons.  We  think  that  this  construction  neces- 
sarily results  from  the  nature  of  the  power  itself,  and  from  the 
manifest  object  contemplated  by  the  act  of  Congress.  The 
power  itself  is  to  be  exercised  upon  sudden  emergencies,  upon 
great  occasions  of  stfite,  and  under  circumstances  which  may  be 
vital  to  the  existence  of  the  Union.  A  prompt  and  unhesitating 
obedience  to  orders  is  indispensable  to  the  complete  attainment 
of  the  object.    *    *    * 

If  we  look  at  the  language  of  the  Act  of  1795,  every  conclu- 
sion drawn  from  the  nature  of  the  power  itself  is  strongly  forti- 
6ed.  The  words  are,  "Whenever  the  United  States  shall  be  in- 
vaded, or  be  in  imminent  danger  of  invasion,  &c.,  it  shall  be 
lawful  for  the  President,  &c.,  to  call  forth  such  number  of  the 
militia,  &c.,  as  he  may  judge  necessary  to  repel  such  invasion." 
The  power  itself  is  confided  to  the  Executive  of  the  Union, 
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to  him  who  is,  by  the  Constitution,  "the  commander-in-chief 
of  the  militia,  when  called  into  the  actual  service  of  the  United 
States,"  whose  duty'  it  is  to  "take  care  that  the  laws  be  faith- 
fully executed, '''  and  whose  responsibility  for  an  honest  discharge 
of  his  official  obligations  is  secured  by  the  highest  sanctions. 
He  is  necessarily  constituted  the  judge  of  the  existence  of  the 
exigency  in  the  first  instance,  and  is  bound  to  act  according 
to  his  belief  of  the  facts.  If  he  does  so  act,  and  decides  to  call 
forth  the  militia,  his  orders  for  this  purpose  are  in  strict  con- 
formity with  the  provisions  of  the  law ;  and  it  would  seem  to  ^ 
follow  as  a  necessary  consequence  that  every  act  done  by  a 
subordinate  officer,  in  obedience  to  such  orders,  is  equally  justi- 
fiable. The  law  contemplates  that,  under  such  circumstances, 
orders  shall  be  given  to  carry  the  power  into  efEeet;  and  it  can- 
not, therefore,  be  a  correiat  inference  that  any  other  person  has 
a  just  right  to  disobey  them.  The  law  does  not  provide  for  any 
appeal  from  the  judgment  of  the  President,  or  for  any  right 
in  subordinate  officers  to  review  his  decision,  and  in  effect  de- 
feat it.  Whenever  a  statute  gives  a  discretionary  power  to 
any  person,  to  be  exercised  by  him  upon  his  own  opinion  of  cer- 
tain facts,  it  is  a  sound  rule  of  construction,  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  existence  of 
those  facts.  And  in  the  present  case,  we  are  all  of  opinion 
that  such  is  the  true  construction  of  the  Act  of  1795.  It  is  no 
answer  that  such  a  power  may  be  abused,  for  there  is  no  power  ' 
which  is  not  susceptible  of  abuse.  The  remedy  for  this,  as  well 
as  for  all  other  official  misconduct,  if  it  should  occur,  is  to  be 
found  in  the  Constitution  itself.  In  a  free  government,  thie 
danger  must  be  remote,  since  in  addition  to  the  high  qualities 
which  the  Executive  must  be  presumed  to  possess,  of  public 
virtue  and  honest  devotion  to  the  public  interests,  the  frequency 
of  elections,  and  the  watchfulness  of  the  representatives  of  the 
nation,  carry  with  them  all  the  checks  which  can  be  useful  to 
guard  against  usurpation  or  wanton  tyranny.     *    *    * 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  judg- 
ment of  the  court  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors  ought  to  be  reversed;  and  that  the  cause  be 
remanded  to  the  same  court,  with  directions  to  cause  a  judg- 
ment to  be  entered  upon  the  pleadings  in  favbr  of  the  avowant. 
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THE  POWERS  OF  CONGRESS. 

Power  of  the  United  States  Government  to  Give  the  Legal 
Tender  Quality  to  Paper  Currency. 

JUILLIARD  V.  GREENMAN. 

110  U.  S.  421.    1884. 

GRAY,  J.,  delivered  the  opinion  of  the  court. 

After  calling  attention  to  the  provisions  of  the  Legal  Tender 
Acts  of  1862  and  1863,  and  the  Act  of  May  31,  1878,  under 
which  the  notes  in  question  were  reissued,  the  court  said : 

*  *  *  The  single  question,  therefore,  to  be  considered, 
and  upon  the  answer  to  which  the  judgment  to  be  rendered  be- 
tween these  parties  depends,  is  whether  notes  of  the  United 
States^  issued  in  time  of  war,  under  acts  of  Congress  declaring 
them  to  be  a  legal  tender  in  payment  of  private  debts,  and  after- 
wards in  time  of  peace  redeemed  and  paid  in  gold  coin  at  the 
Treasury,  and  then  reissued  under  the  Act  of  1878,  can,  under 
the  Constitution  of  the  United  States,  be  a  legal  tender  in  pay- 
ment of  such  debts. 

Upon  full  consideration  of  the  case,  the  court  is  unanimously 
of  opinion  that  it  cannot  be  distinguished  in  principle  from  the 
eases  heretofore  determined,  reported  under  the  names  of  the 
Legal  Tender  Cases,  12  Wall.  457;  Dooley  v.  Smith,  13  Wall. 
604;  Railroad  Company  v.  Johnson,  15  Wall.  195;  and  Mary- 
land V.  Railroad  Company,  22  Wall.  105;  and  all  the  judges, 
except  Mr.  Justice  Field,  who  adheres  to  the  views  expressed  in 
his  dissenting  opinions  in  those  cases,  are  of  opinion  that  they 
were  rightly  decided. 

The  elaborate  printed  briefs  submitted  by  counsel  in  this  case, 
and  the  opinions  delivered  in  the  Legal  Tender  Cases,  and  in 
the  earlier  case  of  Hepburn  v.  Griswold,  8  Wall.  603,  which 
those  cases  overruled,  forcibly  present  the  arguments  on  either 
side  of  the  question  of  the  power  of  Congress  to  make  the  notes 
of  the  United  States  a  legal  tender  in  payment  of  private  debts. 
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Without  undertaking  to  deal  with  all  those  arguments,  the  court 
has  thought  it  fit  that  the  grounds  of  its  judgment  in  the  case 
at  bar  should  be  fully  stated. 

No  question  of  the  scope  and  extent  of  the  implied  powers  of 
Congress  under  the  Constitution  can  be  satisfactorily  discussed 
without  repeating  much  of  the  reasoning  of  Chief  Justice  Mar- 
shall in  the  great  judgment  in  McCulloch  v.  Maryland,  4  Wheat. 
316,  by  which  the  power  of  Congress  to  incorporate  a  bank  was 
demonstrated  and  affirmed,  notwithstanding  the  Constitution 
does  not  enumerate,  among  the  powers  granted,  that  of  estab- 
lishing a  bank  or  creating  a  corporation. 

The  people  of  the  United  States  by  the  Constitution  estab- 
lished a  national  government,  with  sovereign  powers,  legisla- 
tive, executive,  and  judicial.  "The  government  of  the  Union," 
said  Chief  Justice  Marshall,  "though  limited  in  its  powers, 
is  supreme  within  its  sphere  of  action;"  "and  its  laws,  when 
made  in  pursuance  of  the  Constitution,  form  the  supreme  laws 
of  the  land."  "Among  the  enumerated  powers  of  government, 
we  find  the  great  powers  to  lay  and  collect  taxes;  to  borrow 
money;  to  regulate  commerce;  to  declare  and  conduct  a  war; 
and  to  raise  and  support  armies  and  navies.  The  sword  and 
the  purse,  all  the  external  relations,  and  no  inconsiderable  por- 
tion of  the  industry  of  the  nation,  are  intrusted  to  its  govern- 
ment."   4  Wheat.  405,  406,  407. 

A  constitution,  establishing  a  frame  of  government,  declaring 
fundamental  principles,  and  creating  a  national  sovereignty,  and 
intended  to  endure  for  ages  and  to  be  adapted  to  the  various 
crises  of  human  affairs,  is  not  to  be  interpreted  with  the  strict- 
ness of  a  private  contract.  The  Constitution  of  the  United 
States,  by  apt  words  of  designation  or  general  description, 
marks  the  outlines  of  the  powers  granted  to  the  national  legis- 
lature ;  but  it  does  not  undertake,  with  the  precision  and  detail 
of  a  code  of  laws,  to  enumerate  the  subdivisions  of  those  powers, 
or  to  specify  all  the  means  by  which  they  may  be  carried  into 
execution.  Chief  Justice  Marshall,  after  dwelling  upon  this 
view,  as  required  by  the  very  nature  of  the  Constitution,  by  the 
language  in  which  it  is  framed,  by  the  limitations  upon  the  gen- 
eral powers  of  Congress  introduced  in  the  ninth  section  of  the 
first  article,  and  by  the  omission  to  use  any  restrictive  term 
which  might  prevent  its  receiving  a  fair  and  just  interpreta- 
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tion,  added  these  emphatic  words:  "In  considering  this  ques- 
tion, then,  we  must  never  forget  that  it  is  a  constitution  we 
are  expounding."    4  Wheat.  107.    See  also  page  415. 

The  breadth  and  comprehensiveness  of  the  words  of  the  Con- 
stitution are  nowhere  more  strikingly  exhibited  than  in  regard 
to  the  powers  over  the  subjects  of  revenue,  finance,  and  cur- 
rency, of  which  there  is  no  other  express  grant  than  may  be 
found  in  these  few  brief  clauses': — 

"The  Congress  shall  have  power 

"To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to 
pay  the  debts  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States;  but  all  duties,  imposts,  and  ex- 
cises shall  be  uniform  throughout  the  United  States ; 

"To  borrow, money  on  the  credit  of  the  United  States; 

"To  regulate  commerce  with  foreign  nations,  and  among  the^ 
several  states,  and  with  the  Indian  tribes ; 

"To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures." 

The  section  which  contains  the  grant  of  these  and  other  prin- 
cipal legislative  powers  concludes  by  declaring  that  the  Congress 
shall  have  power 

"To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof." 

By  the  settled  construction  and  the  only  reasonable  interpre- 
tation of  this  clause,  the  words  "necessary  and  proper"  are  not 
limited  to  such  measures  as  are  absolutely  and  indispensably 
necessary,  without  which  the  powers  granted  must  fail  of  execu- 
tion; but  they  include  air  appropriate  means  which  are  con- 
ducive or  adapted  to  the  end  to  be  accomplished,  and  which  in 
the  judgment  of  Congress  will  most  advantageously  effect  it. 

That  clause  of  the  Constitution  which  declares  that  "the  Con- 
gress shall  have  the  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,  to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States,"  either  em- 
bodies a  grant  of  power  to  pay  the  debts  of  the  United  States,  or 
presupposes  and  assumes  that  power  as  inherent  in  the  United 
States  as  a  sovereign  government.  But,  in  whichever  aspect  it 
be  considered,  neither  this  nor  any  other  clause  of  the  Constitu- 
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tion  makes  any  mention  of  priority  or  presferenee  of  the  United 
States  as  a  creditor  over  other  creditors  of  an  individual  debtor. 
Yet  this  court,  in  the  early  case  of  United  States  v.  Fisher,  2 
Cranch  358,  held  that,  under  the  power  to  pay  the  debts  of  the 
United  States,  Congress  had  the  power  to  enact  that  delits  due  to 
the  United  States,. should  have  tha,t  priority  of  payment  out  of 
the  estate  of  an  insolvent  debtor,  which  the  law  of  England  gave 
"to  debts  due  the  Crown.    *    *    * 

The  constitutional  authority  of  Congress  to  provide  a  currency 
for  the  whole  cquntry  is  now  firmly  established.  In  Veazie* 
Bank  v.  Fenno,  8  Wall.  533,  548,  Chief  Justice  Chase,  in  deliv- 
•ering  the  opinion  of  the  court,  said:  "It  cannot  be  doubted  that 
under  the  Constitution  the  power  to  provide  a  circulation  of 
■coin  is  given  to  Congress.  And  it  is  settled  by  the  uniform 
practice  of  the  government,  and  by  repeated  decisions,  that 
Congress  may  constitutionally  authorize  the  emission  of  bills  of 
■credit."  Congress,  having  undertaken  to  supply  a  national 
■currency,  consisting  of  coin,  of  treasury  notes  of  the  United 
:States,  and  of  the  bills  of  national  banks,  is  authorized  to  impose 
■on  all  state  b^nks,  or  national  banks,  or  private  bankers,  paying 
out  the  notes  of  individuals  or  of  state  banks,  a  tax  of  ten  per 
■cent,  upon  the  amount  of  such  notes  so  paid  out.  Veazie  Bank  v. 
Fenno,  above  cited;  National  Bank  v.  United  States,  101  U.  S.  1. 
'The  reason  for  this  conclusion  was  stated  by  Chief  Justice  Chase, 
and  repeated'  by  the  present  Chief  Justice,  in  these  words : 
■"Having  thus,  in  the  exercise  of  undisputed  constitutional 
powers,  undertaken  to  provide  a  currency  for  the  whole  country, 
it  cannot  be  questioned  that  Congress  may,  constitutionally, 
isecure  the  benefit  of  it  to  the  people  by  appropriate  legislation. 
To  this  end.  Congress  has  denied  the  quality  of  legal  tender  to 
foreign  coins,  and  has  provided  by  law  against  the  imposition 
■of  counterfeit  and  base  coin  on  the  community.  To  the  same 
end,  Congress  may  restrain,  by  suitable  enactment,  the  circula- 
tion as  money  of  any  notes  not  issued  under  its  own  authority. 
Without  this  power,, indeed,  its  attempts  to  secure  a  sound  and 
uniform  currency  for  the  country  must  be  futile."  8  Wall.  549 ; 
101  U.  S.  6. 

By  the  Constitution  of  the  United  States,  the  several  states 
are  prohibited  from  coining  money,  emitting  bills  of  credit,  or 
making  anything  but  gold  and  silver  coin  a  tender  in  payment 
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of  debts.  But  no  intention  can  be  inferred  from  this  to  deny  to 
Congress  either  of  these  powers.  Most  of  the  powers  granted  to 
Congress  are  described  in  the  eighth  section  of  the  first  article; 
the  limitations  intended  to  be  set  to  its  powers,  so  as  to  exclude 
certain  things  which  might  otherwise  be  taken  to  be  included  in 
the  general  grant,  are  defined  in  the  ninth  section;  the  tenth 
section  is  addressed  to  the  states  only.  This  section  prohibits 
the  states  from  doing  some  things  which  the  United  States  are 
expressly  prohibited  from  doing,  as  well  as  from  doing  some 
things  which  the  United  States  are  expressly  authorized  to  do, 
and  from  doing  some  things  which  are  neither  expressly  granted 
nor  expressly  denied  to  the  United  States.  Congress  and  the 
states  equally  are  expressly  prohibited  from  passing  any  bill  of 
attainder  or  ex  post  facto  law,  or  granting  any  title  of  nobility. 
The  states  are  forbidden,  while  the  President  and  Senate  are 
expressly  authorized,  to  make  treaties.  The  states  are  forbidden, 
but  Congress  is  expressly  authorized,  to  coin  money.  The  states 
are  prohibited  from  emitting  bills  of  credit ;  but  Congress,  which 
is  neither  expressly  authorized  nor  expressly  forbidden  to  do  so, 
has,  as  we  have  already  seen,  been  held  to  have  the  power  of 
emitting  bills  of  credit,  and  of  making  every  provision  for  their 
circulation  as  currency,  short  of  giving  them  the  quality  of  legal 
tender  for  private  debts — even  by  those  who  have  denied  its 
authority  to  give  them  this  quality. 

It  appears  to  us  to  follow,  as  a  logical  and  necessary  conse- 
quence, that  Congress  has  the  power  to  issue  the  obligations  of 
the  United  States  in  such  form,  and  to  impress  upon  them  such 
qualities  as  currency  for  the  purchase  of  merchandise  and  the 
payment  of  debts,  as  accord  with  the  usage  of  sovereign  govern- 
ments. The  power,  as  incident  to  the  power  of  borrowing  money 
and  issuing  bills  or  notes  of  the  government  for  money  bor- 
rowed, of  impressing  upon  those  bills  or  notes  the  quality  of 
being, a  legal  tender  for  the  payment  of  private  debts,  was  a 
power  universally  understood  to  belong  to  sovereignty,  in 
Europe  and  America,  at  the  time  of  the  framing  and  adoption 
of  the  Constitution  of  the  United  States.  The  governments  of 
Europe,  acting  through  the  monarch  or  the  legislature,  accord- 
ing to  the  distribution  of  powers  under  their  respective  consti- 
tutions, had  and  have  as  sovereign  a  power  of  issuing  paper 
money  as  of  stamping  coin.     This  power  has  been  distinctly 
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recognized  in  an  important  modern  case,  ably  argued  and  fully 
considered,  in  which  the  Emperor  of  Austria,  as  King  of  Hun- 
gary, obtained  from  the  English  Court  of  Chancery  an  injunc- 
tion against  the  issue  in  England,  without  his  license,  of  notes 
purporting  to  be  public  paper  money  of  Hungary.  Austria  v. 
Day,  2  Giff.  628,  and  3  D.  F.  &  J.  217.  The, power  of  issuing 
bills  of  credit,  and  making  them,  at  the  discretion  of  the  legis- 
lature, a  tender  in  payment  of  private  debts,  had  long  been 
exercised  in  this  country  by  the  several  colonies  and  states; 
and  during  the  Revolutionary  "War  the  states,  upon  the  recom- 
mendation of  the  Congress  of  the  Confederation,  had  made  the 
bills  issued  by  Congress  a  legal  tender.  See  Craig  v.  Missouri, 
4  Pet.  435,  453;  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257,  313, 
334-336;  Legal  Tender  Cases,  12  "Wall.  557,  558,  622;  Phillips 
on  American  Paper  Currency.  *  *  *  The  exercise  of  this 
power  not  being  prohibited  to  Congress  by  the  Constitution,  it  is 
included  in  the  power  expressly  granted  to  borrow  money  on  the 
credit  of  the  United  States.    *    *    *  i 

The  power  of  making  the  notes  of  the  United  States  a  legal 
tender  in  payment  of  private  debts,  being  included  in 'the  power 
to  borrow  money  and  to  provide  a  national  currency,  is  not  de- 
feated or  restricted  by  the  fact  that  its  exercise  may  affect  the 
value  of  private  contracts.  If,  upon  a  just  and  fair  interpreta- 
tion of  the  whole  Constitution,  a  particular  power  or  authority 
appears  to  be  vested  in  Congress,  it  is  no  constitutional  objection 
to  its  existence,  or  to  its  exercise,  that  the  property  or  the  con- 
tracts of  individuals  may  be  incidentally  affected.  The  deci- 
sions of  this  court,  already  cited,  afford  several  examples  of 
this.    *    *    *  Judgment  afiSrmed. 

Power  of  Congress  to  Prohibit  the  Transportation  of  Lottery 
Tickets  Through  the  Mails. 

IN  RE  RAPIER, 
143  U.  S.  110.    1892. 

PULLER,  C.  J.,  delivered  the  opinion  of  the  court. 

"We  are  constrained  by  the  circumstances  in  which  we  find 
ourselves  placed  by  the  illness  and  death  of  Mr.  Justice  Bradley, 
to  whom  the  preparation  of  the  opinion  in  these  cases  was  com- 
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mitted,  to  waive  any  elaboration  of  our  views,  and  confine  our- 
selves to  the  expression  of  the  general  grounds  on  which  our 
decision  proceeds. 

Thiese  are  applications  for  discharge  by  writ  of  habeas  corpus 
from  arrest  for  alleged  violations  of  an  act  of  Congress,  ap- 
proved September  19,  1890,  entitled  "An  act  to  amend  certain 
sections  of  the  Revised  Statutes  relating  to  lotteries,  and  for 
Other  purposes."    26  St.,  p.  465. 

The  question  for  determination  relates  to  the  constitutionality 
df  §  3894  of  the  Revised  Statutes  as  amended  by  that  act.  In 
Ex  parte  Jackson,  96  U.  S.  727,  it  was  held  that  the  power  vested 
in  Congress  to  establish  post  offices  and  post  roads  embraced  the 
regulation  of  the  entire  postal  system  of  the  country,  and  that 
under  it  Congress  may  designate  what  may  be  carried  in  the 
mail  and  what  excluded ;  that  in  excluding  various  articles  from 
the  mails  the  object  of  Congress  is  not  to  interfere  with  the 
freedom  of  the  press  or  with  any  other  rights  of  the  people,  but 
to  refuse  the  facilities  for  the  distribution  of  matter  deemed 
injurious  by  Congress  to  the  public  morals ;  and  that  the  trans- 
portation in  any  other  way.  of  matters  excluded  from  the  mails 
would  not  be  forbidden.  Unless  we  are  prepared  to  overrule 
that  decision,  it  is  decisive  of  the  question  before  us. 

It  is  argued  that  in  Jackson's  Case  it  was  not  urged  that 
Congress  had  no  power  to  exclude  lottery  matter  from  the  mails ; 
but  it  is  conceded  that  the  point  of  want  of  power  was  passed 
upon  in  the  opinion.  That  was  necessarily  so,  for  the  real  ques- 
tion was  the  existence  of  the  power,  and  not  the  defective  exer- 
cise of  it.  And  it  is  a  mistake  to  suppose  that  the  conclusion 
there  expressed  was  arrived  at  without  deliberate  consideration. 
It  is  insisted  that  the  express  powers  of  Congress  are  limited 
in  their  exercise  to  the  objects  for  which  they  were  intrusted, 
and  that,  in  prder  to  justify  Congress  in  exercising  any  inci- 
dental or  implied  powers  to  carry  into  effect  its  express  author- 
ity, it  must  appear  that  there  is  some  relation  between  the 
means  employed  and  the  legitimate  end.  This  is  true ;  but,  while 
the  legitimate  end  of  the  exercise  of  the  power  in  question  is  to 
furnish  mail  facilities  for  the  people  of  the  United  States,  it  isi 
also  true  that  mail  facilities  are  not  required  to  be  furnished  for 
every  purpose.     . 

The  states,  before  the  Union  was  formed,  could  establish  post 
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ofiSees  and  post  roads,  and  in  doing  so  could  bring  into  play 
the  police  power  in  the  protection  of  their  citizens  from  the  use 
of  the  means  so  provided  for  purposes  supposed  to  exert  a 
demoralizing  influence  upon  the  people.  When  the  power  to 
establish  post  offices  and  post  roads  was  surrendered  to  the  Con- 
gress, it- was  as  a  complete  power;  and  the  grant  carried  with 
it  the  right  to  exercise  all  the  powers  which  made  that  power 
effective.  It  is  not  necessary  that  Congress  should  have  the 
power  to  deal  with  crime  or  immorality  within  the  states  in 
order  to  maintain  that  it  possesses  the  power  to  forbid  the  use 
of  the  mails  in  aid  of  the  perpetration  of  crime  or  immorality. 

The  argument  that  there  is  a  distinction  between  mala  pro- 
hibita  and  mala  in  se,  and  that  Congress  might  forbid  the  use 
of  the  mails  in  promotion  of  such  acts  as  are  universally  regarded 
as  mala  in  se,  including  all  such  crimes  as  murder,  arson,  bur- 
glary, etc.,  and  the  offense  of  circulating  obscene  books  and 
papers,  but  cannot  do  so  in  respect  of  other  matters  which  it 
might  regard  as  criminal  or  immoral,  but  which  it  has  no  pOwer 
itself  to  prohibit,  involves  a  concession  which  is  fatal  to  the 
contention  of  the  petitioners,  since  it  would  be  for  Congress  to 
determine  what  are  within  and  what  without  the  rule;  but  we 
think  there  is  no  room  for  such  a  distinction  here,  and  that  it 
must  be  left  to  Congress,  in  the  exercise  of  a  sound  discretion, 
to  determine  in  what  manner  it  will  exercise  the  power  it 
undoubtedly  possesses. 

We  cannot  regard  the  right  to  operate  a  lottery  as  a  funda- 
mental right  infringed  by  the  legislatioi^  in  question;  nor  are 
we  able  to  see  that  Congress  can  be  held,  in  its  enactment,  to 
have  abridged  the  freedom  of  the  press.  The  circulation  of 
newspapers  is  not  prohibited,  but  the  government  declines  itself 
to  become  an  agent  in  the  circulation  of  printed  matter  which 
it  regards  as  injurious  to  the  people.  '  The  freedom  of  communi- 
cation is  not  abridged,  within  the  intent  and  meaning  of  the 
constitutional  provision,  unless  Congress  is  absolutely  destitute 
of  any  discretion  as  to  what  shall  or  shall  not  be  carried  in 
the  mails,  and  compelled  arbitrarily  to  assist  in  the  dissemi- 
nation of  matters  condemned  by  its  judgment  through  the 
governmental  agencies  which  it  controls.  That  power  may  be 
abused  furnishes  no  ground  for  a  denial  of  its  existence,  if 
government  is  to  be  maintained  at  all. 
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In  short,  we  do  not  find  sufficient  grounds  in  the  arguments 
of  counsel,  ahle  and  exhaustive  as  they  have  been,  to  induce 
us  to  change  the  views  already  expressed  in  the  case  to  which 
we  have  referred.  We  adhere  to  the  conclusion  therein 
announced. 

The  writs  of  habeas  corpus  prayed  for  will  therefore  be  de- 
nied, and  the  rules  hereinbefore  entered  discharged. 


Estension  of  the  Constitution  to  the  Territories. 

DOWNBS  V.  BIDWELL. 

182  U.  S.  244.    1901. 

[In  error  to  the  circuit  court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  review  a  judgment  sustaining 
a  demurrer  to  a  complaint  in  the  action  to  recover  back  duties 
paid  under  protest  on  importations  from  Porto  Rico  under  the 
Foraker  act.]  ■        i 

BROWN,  J.,  made  the  statement  for  the  court. 

This  was  an  action  begun  in  the  circuit  court  by  Downes, 
doing  business  under  the  firm  name  of  S.  B.  Downes  &  Co., 
against  the  collector  of  the  port  of  New  York,  to  recover  back 
duties  to  the  amount  of  $639.35,  exacted  and  paid  under  protest 
upon  certain  oranges  consigned  to  the  plaintifE  at  New  York 
and  brought  thither  from  the  port  of  San  Juan  in  the  island 
of  Porto  Rico  during  the  month  of  November,  1900,  after  the 
passage  of  the  act  temporarily  providing  a  civil  government  and 
revenues  for  the  island  of  Porto  Rico,  known  as  the  Foraker  act. 

BROWN,  J.,  announced  the  conclusion  and  judgment  of  the 
court : 

This  ease  involves  the  question  whether  merchandise  brought 
into  the  ports  of  New  York  from  Porto  Rico  since  the  passage 
of  the  Foraker  act  is  exempt  from  duty,  notwithstanding  the 
third  section  of  that  act,  which  requires  a  payment  of  "15  per 
centum  of  the  duties  which  are  to  be  required  to  be  levied,  col- 
lected and  paid  on  like  articles  of  merchandise  imported  from 
foreign  countries."   *    *    * 
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2.  In  the  case  of  De  Lima  v.  Bidwell,  just  decided,  182  U.  S., 
we  held  that,  upon  the  ratification  of  the  treaty  of  peace  with 
Spain,  Porto  Rico  ceased  to  be  a  foreign  country,  and  became 
'  a  territory  of  the  United  States,  and  that  duties  were  no  longer 
collectible  upon  merchandise  brought  from  that  island.  We  are 
now  asked  to  hold  that  it  became  a  part  of  the  United  States 
within  that  provision  of  the  Constitution  which  declares  that 
"all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States."  Art.  1,  §  8.  If  Porto  Rico  be  a  part  of  the 
United  States,  the  Foraker  act  imposing  duties  upon  its  prod^ 
ucts  is  unconstitutional,  not  only  by  reason  of  violation  of  uni- 
formity clause,  but  because  by  §  9,  "Vessels  bound  to  or  from 
one  state"  cannot  "be  obliged  to  enter,  clear,  or  pay  duties  in 
another." 

The  case  also  involves  the  broader  question,  whether  the  reve- 
nue clauses  of  the  Constitution  extend  of  their  own  force  to  our 
newly  acquired  territories.  The  Constitution  itself  does  not 
answer  the  question.  Its  solution  must  be  found  in  the  nature 
of  the  government  created  by  that  instrument  in  the  opinion  of 
its  contemporaries,  in  the  practical  construction  put  upon  it  by 
Congress  and  by  the  decisions  of  this  court.    *    *    * 

Eliminating,  then,  from  the  opinions  of  this  court  all  expres- 
sions unnecessary  to  the  disposition  of  the  particular  case,  and 
gleaning  therefrom  the  exact  point  decided  in  each,  the  following 
propositions  may  be  considered  as  established : 

1.  That  the  District  of  Columbia  and  the  territories  are  not 
states  within  the  judicial  clause  of  the  Constitution,  giving 
jurisdiction  in  cases  between  citizens  of  the  different  states. 

2.  That  territories  are  not  states  within  the  meaning  of  the 
Revised  Statutes,  §  709,  permitting  writs  of  error  from  this 
court  in  eases  where  the  validity  of  a  state  statute  is  drawn  in 
question. 

3.  That  the  District  of  Columbia  and  the  territories  are  states 
as  that  word  is  used  in  treaties  with  foreign  powers,  with  respect 
to  the  ownership,  disposition,  and  inheritance  of  property. 

4.  That  the  territories  are  not  within  the  clause  of  the  Consti- 
tution, providing  for  the  creation  of  a  Supreme  Court,  and  such 
inferior  courts  as  Congress  may  see  fit  to  establish. 

5.  That  the  Constitution  does  not  apply  to  foreign  countries 
or  to  trials  therein  conducted,  and  that  Congress  may  lawfully 
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provide  for  such  trials,  before  consular  tribunals,  without  the 
interveution  of  a  grand  or  petit  jury. 

6.  That  where  the  Constitution  has  once  been  formally  ex- 
tended by  Congress  to  territories,  neither  Congress  nor  the  terri- 
torial legislature  can  enact  laws  inconsistent  therewith.     *    *    * 

It  is  obvious  that  in  the  annexation  of  outlyifig  and  distant 
possessioiis,  grave  questions  will  arise  from  differences  from 
rates,  habits,  laws,  and  custoins  of  the  people,  and  from  differ- 
ences of  soil,  climate  and  piroduction  which  may  require  action 
on  the  part  of  Congress,  that  would  be  quite  unnecessary  in 
the  annexation  of  contiguous  territory,  inhabited  only  by  people 
of  the  same  race,  or  by  scattered  bodies  of  native  Indians.  *  *  * 

"Whatever  may  be  finally  decided  by  the  American  people  as 
to  the  status  of  these  islands  and  their  inhabitants,  whether  they 
shall  be  introduced  into  the  sisterhood  of  states,  or  be  permitted 
to  form  independent  governments, — ^it  does  hot  follow  that  in 
the  meantime,  awaiting  that  decision,  the  people  are  in  the  matter 
of  personal  rights  unprotected  by  the  provisions  of  our  Consti- 
tution and  subject  to  the  merely  arbitrary  control  of  Congress. 
Even  if  regarded  as  aliens,  they  are  entitled  under  the  prin- 
ciples of  the  Constitution  to  be  protected  in  life,  liberty  and 
property.    *    *    * 

The  liberality  of  Congress  in  legislating  the  Constitution  into 
all  our  contiguous  territories  has  undoubtedly  fostered  the  im- 
pression that  it  went  there  by  its  own  force,  but  there  is  nothing 
in  the  Constitution  itself  and  little  in  the  interpretation  put 
upon  it  to  confirm  that  impression.  There  is  not  even  an  analogy 
to  the  provisions  of  an  ordinary  mortgage,  for  its  attachment  to 
after-acquired  property,  without  which  it  covers  only  property 
existing  at  the  date  of  the  mortgage.  In  short,  there  is  absolute 
silence  upon  the  subject.  The  executive  and  legislative  depart- 
ments of  the  government  have  for  more  than  a  century  inter- 
preted this  silence  as  precluding  the  idea  that  the  Constitution 
attached  to  these  territories  as  soon  as  acquired,  and  unless 
such  interpretation  be  manifestly  contrary  to  the  letter  or  spirit 
of  the  Constitution  it  should  be  followed  by  the  judicial  depart- 
ment.   *    *    * 

We  are  therefore  of  the  opinion  that  the  island  of  Porto  Rico 
is  a  territory  appurtenant  and  belonging  to  the  United  States 
but  not  a  part  of  the  United  States  within  the  revenue  clauses 
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of  the  Constitution ;  that  the  Foraker  act  is  constitutional,  so 

far  as  it  imposes  duties  upon  imports  from  such  islands,  and  that 

the  plaintiff  cannot  recover  back  the  duties  exacted  in  this  case. 

The  judgment  of  the  circuit  court  is  therefore       Affirmed. 


Power  of  dongress  to  Admit  New  States  to  the  Union.   Equality 
of  the  States. 

COTLE  V.  SMITH. 
221  U.  S.  559.    1911. 

LURTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Oklahoma  to 
review  the  judgment  of  that  court  upholding  a  legislative  act 
of  the  state,  providing  for  the  removal  of  its  capital  from 
Guthrie  to  Oklahoma  City,  and  making  an  appropriation  from 
the  funds  of  the  state  for  the  purpose  of  carrying  out  the  act 
by  the  erection  of  the  necessary  state  buildings.  Acts  of  Okla- 
homa, Deeemher  29,  1910. 

The  question  reviewable  under  this  writ  of  error,  if  any  there 
be,  arises  under  the  claim  set  up  by  the  petitioner,  and  decided 
against  him,  that  the  Oklahoma  act  of  December  29,  1910,  pro- 
viding for  the  immediate  location  of  the  capital  of  the  state  at 
Oklahoma  City,  was  void  as  repugnant  to  the  enabling  act  of 
Congress  of  June  16,  1906,  under  which  the  state  was  admitted 
to  the  Union.  34  Stat,  at  L.,  chap.  3335,  p.  267.  The  act  referred 
to  is  entitled,  "An  Act  to  Enable  the  People  of  Oklahoma  and 
of  the  Indian  Territory  to  Form  a  Constitution  and  State  Gov- 
ernment and  Be  Admitted  into  the  Union  on  an  Equal  Footing 
with  the  Original  States,"  etc.  The  same  act  provides  for  the 
admission  of  Arizona  and  New  Mexico.  The  first  twenty-two 
sections  relate  only  to  Oklahoma.  The  second  section  is  lengthy 
and  deals  with  the  organization  of  a  constitutional  convention, 
and  concludes  in  these  words:  "The  capital  of  said  state  shall 
temporarily  be  at  the  city  of  Guthrie  *  *  *  and  shall  not  be 
changed  therefrom  previous  to  Anno  Domini  nineteen  hundred 
and  thirteen ;  but  said  capital  shall,  after  said  year,  be  located  by 
the  electors  of  said  state  at  an  election  to  be  provided  for  by 
the  legislature ;  provided,  however,  that  the  legislature  of  said 
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state,  except  as  shall  be  necessary  for  the  convenient  transaction 
of  the  public  business  of  said  state  at  said  capital,  shall  not 
appropriate  any  public  moneys  of  the  state  for  the  erection  of 
buildings  for  capital  purposes  during  said  period. "   *   *   * 

The  twenty-second  and  last  section,  applicable  to  Oklahoma, 
reads  thus:  "That  the  constitutional  convention  provided  for 
herein  shall  by  ordinance  irrevocably  accept  the  terms  and 
conditions  of  this  act." 

The  only  question  for  review  by  us  is  whether  the  provision 
of  the  enabling  act  was  a  valid  limitation  upon  the  power  of 
the  state  after  its  admission,  which  overrides  any  subsequent 
state  legislation  repugnant  thereto. 

The  power  to  locate  its  own  seat  of  government,  and  to  deter- 
mine when  and  how  it  shall  be  changed  from  one  place  to  another, 
and  to  appropriate  its  own  public  funds  for  that  purpose,  are 
essentially  and  peculiarly  state  powers.  That  one  of  the  original 
thirteen  states  could  now  be  shorn  of  such  powers  by  an  act  of 
Congress  would  not  be  for  a  moment  entertained.  The  question, 
then,  comes  to  this:  Can  a  state  be  placed  upon  a  plane  of 
inequality  with  its  sister  states  in  the  Union  if  the  Congress 
chooses  to  impose  conditions  which  so  operate,  at  the  time  of  its 
admission?  The  argument  is,  that  while  Congress  may  not 
deprive  a  state,  of  any  power  which  it  possesses,  it  may,  as  a 
condition  to  the  ^dmission  of  a  new  state,  constitutionally  restrict 
its  authority,  to  the  extent,  at  least,  of  suspending  its  powers 
for  a  definite  time  in  respect  to  the  location  of  its  seat  of  govern- 
men.  This  contention  is  predicated  upon  the  constitutional 
power  of  admitting  new  states  to  this  Union,  and  the  constitu- 
tional duty  of  guaranteeing  to  "every  state  in  this  Union  a 
republican  form  of  government."  The  position  of  counsel  for 
the  plaintiff  in  error  is  substantially  this:  That  the  power  of 
Congress  to  admit  new  states,  and  to  determine  whether  or  not 
its  fundamental  law  is  republican  in  form,  are  political  powers, 
and  as  such,  uncontrollable  by  the  courts.  That  Congress  may, 
in  the  exercise  of  such  power,  impose  terms  and  conditions  upon 
the  admission  of  the  proposed  new  state,  which,  if  accepted,  will 
be  obligatory,  although  they  operate  to  deprive  the  state  of 
powers  which  it  would  otherwise  possess,  and,  therefore,  not 
admitted  upon  "an  equal  footing  with  the  original  states." 

The  power  of  Congress  in  respect  to  the  admission  of  new 
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states  is  found  in  the  third  section  of  the  fourth  article  of  the 
Constitution.  That  provision  is  that,  "new  states  may  be  admit- 
ted by  the  Congress  into  this  Union."  The  only  expressed 
restriction  upon  this  power  is  that  no  new  state  shall  be  formed 
within  the  jurisdiction  of  any  other  state,  nor  by  the  junction 
of  two  or  more  states,  or  parts  of  states,  without  the  consent  of 
such  states,  as  well  as  of  the  Congress. 

But  what  is  this  power  ?  It  is  not  to  admit  political  organiza- 
tions which  are  less  or  greater,  or  different  in  dignity  or  power, 
from  those  political  entities  which  constitute  the  Union.  It  is, 
as  strongly  put  by  counsel,  a  "power  to  admit  states."    *    *    * 

The  power  is  to  admit  "new  states  into  this  Union." 

"This  Union"  was  and  is  a  union  of  states,  equal  in  power, 
dignity,  and  authority,  each  competent  to  exert  that  residuum 
of  sovereignty  not  delegated  to  the  United  States  by  the  Consti- 
tution itself.  To  maintain  otherwise  would  be  to  say  that  the 
Union,  through  the  power  of  Congress  to  admit  new  states, 
might  come  to  be  a  union  of  states  unequal  in  powp,  as  including 
states  whose  powers  were  restricted  only  by  the  Constitution, 
with  others  whose  powers  had  been  further  restricted  by  an  act 
of  Congress  accepted  as  a  condition  of  admission.  Thus  it  would 
result,  first,  that  the  powers  of  Congress  would  not  be  defined 
by  the  Constitution  alone,  but  in  respect  to  new  states,  enlarged 
or  restricted  by  the  conditions  imposed  upon  new  states  by  its 
own  legislation  admitting  them  into  the  Union;  and,  second, 
that  such  new  states  might  not  exercise  all  of  the  powers  which 
had  not  been  delegated  by  the  Constitution,  but  only  such  as 
had  not  been  further  bargained  away  as  conditions  of  admis- 
sion.   *    ♦   * 

We  come  now  to  the  question  as  to  whether  there  is  anything 
in  the  decisions  of  this  court  which  sanctions  the  claim  that 
Congress  may,  by  the  imposition  of  conditions  in  an  enabling 
act,  deprive  a  new  state  of  any  of  those  attributes  essential  to 
its  equality  in  dignity  and  power  with  other  states.  'In  con- 
sidering the  decisions  of  this  court  bearing  upon  the  question, 
we  must  distinguish,  first,  between  provisions  which  are  fulfilled 
by  the  admission  of  the  state;  second,  between  compacts  or 
affirmative  legislation  intended  to  operate  in  futuro,  which  are 
within  the  scope  pf  the  conceded  powers  of  Congress  over  the 
subject;    and  third,  compacts  or  affirmative  legislation  which 
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operates  to  restrict  the  powers  of  such  new  state  in  respect  of 
matters  which  would  otherwise  be  exclusively  within  the  sphere 
of  state  power. 

As  to  requirements  in  such  enabling  acts  as  relate  only  to  the 
contents  of  the  Constitution  for  the  proposed  new  state,  little 
need  to  be  said.  The  constitutional  provision  concerniag  the 
admission  of  new  states  is  not  a  mandate,  but  a  power  to  be 
exercised  with  discretion.  From  this  alone  it  would  follow  that 
Congress  may  require,  under  penalty  of  denying  admission, 
that  the  organic  law  of  a  new  state  at  the  time  of  admission  shall 
be  such  as  to  meet  its  approval.  A  constitution  thus  supervised 
by  Congress  would,  after  all,  be  a  constitution  of  a  state,  and 
as  such  subject  to  alteration  and  amendment  by  the  state  after 
admission.  Its  force  would  be  that  of  a  state  constitution,  and 
not  that  of  an  act  of  Congress.    *    *    * 

In  BoUn  v.  Nebraska,  176  U.  S.  83,  87,  44  L.  ed.  382,  383, 
20  Sup.  Ct.  Eep.  287,  it  appeared  that  the  act  under  which 
Nebraska  had  been  admitted  [14  Stat,  at  L.  391,  chap.  36]  had, 
among  other  things,  required  the  convention  organized  to  form 
a  constitution  for  the  proposed  state  to  adopt  for  the  people 
of  that  state  the  Constitution  of  the  United  States.  This  was 
done.  It  was  claimed  as  a  result  that  the  power  of  the  state  to 
authorize  the  prosecution  of  a  felony  by  information  had  been 
restricted,  because  the  United  States  could,  under  one  of  the 
amendments  to  the  Constitution,  prosecute  only  by  indictment. 
In  respect  to  this  claim  the  Court  said : 

"But  conceding  all  that  can  be  claimed  in^his  connection, 
and  that  the  state  of  Nebraska  did  enter  the  Union  under  the 
condition  of  the  enabling  act,  and  that  it  adopted  the  Consti- 
tution of  the  United  States  as  its  fundamental  law,  all  that  was 
meant  by  these  words  was  that  the  state  acknowledged,  as  every 
other  state  has  done,  the  supremacy  of  the  Federal  Constitution. 
The  first  section  of  the  Act  of  1867,  admitting  the  state  into 
the  Union,  declared:  That  'it  is  hereby  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  states  in  all  respects 
whatsoever. '  It  is  impossible  to  suppose  that,  by  such  indefinite 
language  as  was  used  in  the  enabling  act.  Congress  intended  to 
differentiate  Nebraska  from  her  sister  states,  even  if  it  had  the 
power  to  do  so,  and  attempt  to  impose  more  onerous  conditions 
upon  her  than  upon  them,  or  that  in  cases  arising  in  Nebraska 
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a  different  construction  should  be  given  to  her  constitution 
from  that  given  to  the  constitutions  of  other  states.  But  this 
court  has  held -in  many  cases  that,  whatever  be  the  limitations 
upon  the  power  of  a  territorial  government,  they  cease  to  have 
any  operative  force  except  as  voluntarily  adopted  after  such 
territory  has  become  a  state  of  the  Union.  Upon  the  admission 
of  a  state  it  becomes  entitled  to  and  possesses  all  the  rights  of 
dominion  and  sovereignty  -v^hich  belonged  to  the  original  states, 
and,  in  the  language  of  the  Act  of  1867,  admitting  the  state  of 
Nebraska,  it  stands  'upon  an  equal  footing  with  the  original 
states  in  all  respects  whatsoever.'  " 

"We  are  unable  to  find  in  any  of  the  decisions  of  this  court 
cited  by  counsel  for  the  plaintiff  in  error  anything  which  contra- 
venes the  view  we  have  expressed.    *    *    * 

No  good  can  result  from  a  consideration  of  the  other  cases 
cited  by  plaintiff  in  error.  None  of  them  bear  any  more  closely 
upon  the  question  here  involved  than  those  referred  to.  If  any- 
thing was  needed  to  complete  the^  argument  against  the  assertion 
that  Oklahoma  has  not  been  admitted  to  the  Union  upon  an 
equality  of  power,  dignity,  and  sovereignty  with  Massachusetts 
or  Virginia,  it  is  afforded  by  the  express  provision  of  the  act 
of  admission,  by  which  it  is  declared  that  when  the  people 
of  the  proposed  new  state  have  complied  with  the  terms  of  the 
act,  that  it  shall  be  the  duty  of  the  President  to  issue  his  proc- 
lamation, and  that  "thereupon  the  proposed  state  of  Oklahoma 
shall  be  deemed  admitted  by  Congress  into  the  Union  under 
and  by  virtue  of  this  act,  on  an  equal  footing  with  the  original 
states."  The  proclamation  has  been  issued  and  the  Senators 
and  Representatives  from  the  state  admitted  to  their  seats  in 
Congress. 

Has  Oklahoma  been  admitted  upon  an  equal  footing  with  the 
original  states?  If  she  has,  she,  by  virtue  of  her  jurisdictional 
sovereignty  as  such  a  state,  may  determine  for  her  own  people 
the  proper  location  of  the  local  seat  of  government.  She  is  not 
equal  in  power  to  them  if  she  cannot. 

In  Texas  v.  White,  7  Wall.  700,  725,  19  L.  Ed.  227,  237,  Chief 
Justice  Chase  said  in  strong  and  memorable  language  that  "the 
Constitution,  in  all  of  its  provisions,  looks  to  an  indestructible 
Union,  composed  of  indestructible  states." 

In  Lane  County  v.  Oregon,  7  Wall.  76, 19  L.  Ed.  104,  he  said : 
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"The  people  of  the  United  States  constitute  one  nation,  under 
one  government;  and  this  government,  within  the  scope  of  the 
powers  with  which  it  is  invested,  is  supreme.  On  the  other  hand, 
the  people  of  each  state  compose  a  state,  having  its  own  govern- 
ment, and  endowed  with  all  the  functions  essential  to  separate 
and  independent  existence.  The  states  disunited  might  continue 
to  exist.  Without  the  states  in  union  there  could  be  no  such 
political  body  as  the  United  States." 

To  this  we  may  add  that  the  constitutional  equality  of  the 
states  is  essential  to  the  harmonious  operation  of  the  scheme 
upon  which  the  Republic  was  organized.  When  that  equality 
disappears  we  may  remain  a  free  people,  but  the  Union  will  not 
be  the  Union  of  the  Constitution. 

Judgment  Affirmed. 

McKENNA  and  HOLMES,  J.  J.,  dissent. 
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PART  III 

CONSTITUTIONAL  GUARANTIES  OF 
FUNDAMENTAL  RIGHTS. 

CHAPTER  I. 
THE  CONSTITUTION  AS  A  BILL  OF  RIGHTS. 

Federal  Bill  of  Bights. 

BARRON  V.  BALTIMORE. 

7  Pet.  243  (U.  S.).    1833. 

Error  to  the  court  of  appeals  of  the  western  shore  of  the 
State  of  Maryland. 

Case  by  the  plaintiff  in  error  against  the  city  of  Baltimore 
to  recover  damages  for  injuries  to  the  wharf  property  of  the 
plaintiff,  arising  from  the  acts  of  the  corporation. 

The  city,  in  the  asserted  exercise  of  its  corporated  authority 
over  the  harbor,  the  paving  of  streets,  and  regulating  grades 
for  paving,  and  over  the  health  of  Baltimore,  diverted  from 
their  accustomed  and  natural  course,  certain  streams  of  water, 
which  flow  from  the  range  of  hills  bordering  the  city,  and  di- 
verted them,  so  that  they  made  deposits  of  sand  and  gravel  near 
the  plaintiff's  wharf  and  thereby  rendered  the  water  shallow 
and  prevented  the  access  of  vessels.  The  decision  of  Baltimore 
County  Court  was  against  the  defendant,  and  a  verdict  for 
$4,500  was  rendered  for  the  plaintiff.  ,The  court  of  appeals 
reversed  the  judgment  of  Baltimore  County  Court  and  did  not 
remand  the  ease  to  that  court  for  a  further  trial.  From  this 
judgment  the  defendant  in  the  court  of  appeals  prosecuted  a 
writ  of  error  to  this  court. 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 
The  judgment  brought  up  by  this  writ  of  error  having  been 
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rendered  by  the  court  of  a  State,  this  tribunal  can  exercise  no 
jurisdiction  over  it,  unless  it  be  shown  to  come  within  the  pro- 
visions of  the  25th  section  of  the  judicial  act,  1  Stats,  at 
Large,  85. 

The  plaintiff  in  error  contends  that  it  comes  within  that 
clause  in  the  5th  amendment  to  the  Constitution,  which  in- 
hibits the  taking  of  private  property  for  public  use  without 
just  compensation.  He  insists  that  this  amendment,  being  in 
favor  of  the  liberty  of  the  citizen,  ought  to  be  so  construed 
as  to  restrain  the  legislative  power  of  a  State  as  well  as  that 
of  United  States.  If  this  proposition  be  untrue,  the  court 
can  take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  impor- 
tance, but  not  of  much  difficulty!,. 

The  Constitution  was  ordained  and  established  by  the  people 
of  the  United  States  for  themselves,  for  their  own  Government, 
and  not  for  the  Government  of  the  individual  States.  Each 
State  established  a  Constitution  for  itself,  and  in  that  Constitu- 
tion, provided  such  limitations  and  restrictions  on  the  powers 
of  its  particular  Government  as  its  judgment  dictated.  The 
people  of  the  United  States, framed  such  a  Government  for  the 
United  States  as  is  supposed  best  adapted  to  their  situation, 
and  best  calculated  to  promote  their  interests'  The  powers 
they  conferred  on  this  Government  were  to  be  exercised  by 
themselves ;  and  the  limitations  on  power,  if  express  in  general 
terms,  are  naturally,  and,  we  think,  necessarily  applicable  to 
the  Government  created  by  the  instrument.  They  are  limita- 
tions of  power  granted  in  the  instrument  itself ;  not  of  distinct 
Governments,  framed  by  different  persons  and  for  different 
purposes. 

If  these  propositions  be  correct,  the  5th  amendment  must  be 
understood  as  restraining  the  power  of  the  general  Govern- 
ment, not  as  applicable  to  the  States.  In  their  several  Consti- 
tutions they  have  imposed  such  restrictions  on  their  respective 
Governments  as  their  own  wisdom  suggested.  Such  as  they 
deemed  most  proper  for  themselves.  It  is  a  subject  on  which 
they  judge  exclusively,  and  with  which  others  interfere  no  fur- 
ther than  they  are  supposed  to  have  a  common  interest. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  Con- 
stitution was  intended  to  secure  the  people  of  the  several  States 
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against  the  undue  execeisciof  power. by  their  respective  State 
Governments ;  as  well  as  against  that  which  might  be  attempted 
by  their  general  Government.  In  support  of  this  argument  he 
relies  on  the  inhibitions  contained  in  the  10th  section  of  the 
1st  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive 
argument  in  support  of  the  opinion  already  indicated  hy  the 
court. 

The  preceding  section  contains  restrictions  which  are  obvi- 
ously intended  for  the  exclusive  purpose  of  restraining  the 
exercise  of  power  by  the  department  of  the  general  Govern- 
ment. Some  of  them  use  language  applicable  only  to  Con- 
gress ;  others  are  expressed  in  general  terms.  The  third  clause, 
for  example,  declares  that  "no  bill  of  attainder  or  ex  post 
facto  law  shall  be  ^passed."  No  language  can  be  more  gen- 
eral; yet  the  demonstration  is  complete  that  it  applies  solely 
to  the  Government  of  the  United  States.  In  addition  to  the 
general  arguments  furnished  by  the  instrument  itself,  some  of 
which  have  already  been  suggested,  the  succeeding  section,  the 
avowed  purpose  of  which  is  to  restrain  State  legislation,  eon- 
tains  in  terms  the  very  prohibition.  It  declares  that  "no  State 
shall  pass  any  bill  of  attainder  or  ex  post  facto  law."  This 
provision,  then,  of  the  ninth  section,  however  comprehensive 
in  language,  contains  no  restriction  on  State  legislature. 

The  ninth  section  having  enumerated,  in  the  nature  of  a  bill 
of  rights,  the  limitations  intended  to  be  imposed  on  the  powers 
of  the  general  Governmentjthe  tenth"  proceeds  to  enumerate 
those  which  were  to  operate  on  the  State  legislature.  These 
restrictions  are  brought  together  in  the  same  section,  and  are 
by  expressed  words  applied  to  the  States.  "No  State  shall 
enter  into  any  treaty,"  etc.  Perceiving  that  in  a  Constitution 
framed  by  the  people  of  the  United  States  for  the  Government 
of  all,  no  limitation  of  the  action  of  the  Government  on  the 
people  would  applyto  the  State  Government,  unless  expressed 
in  terms;  the  restrictions  contained  in  the  tenth  section,  are  in 
direct  words  so  applied  to  the  States. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally 
restrain  the  State  legislature  on  subjects  intrusted  to  the  gen- 
eral Government  or  in  which  the  people  of  all  the  States  feel 
an  interest. 
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A  State  is  forbidden  to  enter  into  any  treaty,  alliance,  or 
confederation.  If  these  compacts  are  with  foreign  nations, 
they  interfere  with  the  treaty-making  power,  which  is  con- 
ferred entirely  on  the  general  Government ;  if  with  each  other, 
for  political  purposes,  they  can  scarcely  fail  to  interfere  with 
the  general  purpose  and  intent  of  the  Constitution.  To  grant 
letters  of  marque  and  reprisal,  would  lead  directly  to  war ;  the 
power  of  declaring  which  is  expressly  given  to  Congress.  To 
coin  money  is  also  the  exercise  of  a  power  conferred  on  Con- 
gress. It  would  be  tedious  to  recapitulate  these  several  limi- 
tations on  the  powers  of  the  States  which  are  contained  in  this 
section.  They  will  be  found  generally,  to  restrain  State  legis- 
lations on  subjects  entrusted  to  the  Government  of  the  Union, 
in  which  the  citizens  of  all  the  States  are  interested.  In  these 
alone  were  the  whole  people  concerned.  I'he  question  of  ap- 
plication to  States  is  not  left  to  construction.  It  is  averred  in 
positive  words. 

If  the  original  Constitution,  in  the  ninth  and  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  dis- 
criminations between  the  limitations  it,  imposes  on  the  power  of 
the  general  Government,  and  on  those  of  the  States ;  if  in  every 
inhibition  intended  to  act  on  State  power,  words  are  employed 
which  directly  express  that  intent, — some  strong  reason  must 
be  assigned  for  departing  from  this  safe  and  judicious  course 
in  framing  the  amendments  before  that  departure  can  be  as- 
sumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  States,  or  in  any  of  them, 
required  changes  in  their  Constitution ;  had  they  required  addi- 
tional safeguards  to  liberty  from  the  apprehended  encroach- 
ments of  their  particular  Governments ;  the  remedy  was  in  their 
own  hands  and  would  have  been  applied  by  themselves.  A 
convention  would  have  been  assembled  by  the  discontented 
State,  and  the  required  improvements  would  have  been  made 
by  itself.  The  unwieldy  and  cumbrous  machinery  of  procuring 
the  recommendation  from  two-thirds  of  Congress  and  the  assent 
of  three-fourths  of  Iheir  sister  States,  could  never  have  oc- 
curred to  any  human  being  as  a  mode  of  doing  that  which 
might  be  effected  by  the  State  itself.  Had  the  framers  of 
these  amendments  intended  them  to  be  limitations  of  the  pow- 
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ers  of  the  State  Governments,  they  would  have  imitated  the 
framers  of  the  original  Constitution,  and  have  expressed  that 
intention.  Had  Congress  engaged  in  the  extraordinary  occu- 
pation of  improving  the  Constitution  of  the  several  States,  by 
affording  the  people  additional  protection  from  the  exercise  of 
power  by  their  own  Governments  in  the  matters  which  con- 
cerned themselves  alone,  they  would  have  declared  this  purpose 
in  plain  and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history 
of  the  day,  that  the  great  Revolution  which  established  the  Con- 
stitution of  the  United  States  was  not  affected  by  immense  op- 
position. Serious  fears  were  extensively  entertained  that  those 
powers  which  the  patriotic  statesmen,  who  then  watched  over 
the  interests  of  the  country,  deemed  essential  to  Union,  and  the 
attainment  of  those  invaluable  objects  for  which  Union  was 
sought,  might  be  exercised  in  a  manner  dangerous  to  liberty. 
In  almost  every  convention,  by  which  the  Constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power  were 
commended.  These  amendments  demanded  security  against 
the  apprehended  encroachments  of  the  general  Government, 
not  against  those  of  the  local  Governments. 

In  compliance  with  the  sentiment  thus  generally  expressed 
to  quiet  fears  thus  extensively  entertained,  amendments  were 
proposed  by  the  required  majority  in  Congress,  and  adopted 
by  the  States.  These  amendments  contain  no  expression  indi- 
cating an  intention  to  apply  them  to  the  State  Government. 
This  court  cannot  so  apply  them.  We  are  of  the  opinion  that 
the  provision  in  the  fifth  amendment  to  the  Constitution,  de- 
claring that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  is  intended  solely  as  a  limitation 
on  the  exercise  of  power  by  the  Government  of  the  United 
States,  and  is  not  applicable  to  the  legislation  of  the  States. 
We  are,  therefore,  of  opinion  that  there  is  no  repugnancy  be- 
tween the  several  Acts  of  the  General  Assembly  of  Maryland, 
given  in  evidence  by  the  defendants  at  the  trial  of  this  cause, 
in  the  court  of  that  State,  and  the  Constitution  of  the  United 
States.  This  court,  therefore,  has  no  jurisdiction  of  the  cause ; 
and  it  is  dismissed. 
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Federal  Guaranties  as  Affecting  the  Inhabitants  of  Territorial 

Possessions. 

DORR  V.  UNITED  STATES. 

195  U.  S.  138,  24  Sup.  Ct.  808.    1904. 

In  error  to  the  Supreme  Court  of  the  Philippine  Islands,  to 
review  a  judgment  which  affirmed  a  conviction  of  libel  in  the 
court  of  first  instance  of  the  city  of  Manila. 

MR.  JUSTICE  DAT  delivered  the  opinion  of  the  court. 

The  case  presents  the  question  whether,  in  the  absence  of  a 
statute  of  Congress  expressly  conferring  the  right,  trial  by  jury 
is  a  necessary  incident  of  judicial  procedure  in  the  Philippine 
Islands,  where  demand  for  trial  by  that  method  has  been  made 
by  the  accused,  and  denied  by  the  courts  established  in  the 
islands. 

The  recent  consideration  by  this  court,  and  the  full  discus- 
sion had  in  the  opinions  delivered  in  the  so-called  "Insular 
cases,"  render  superfluous  any  attempt  to  reconsider  the  con- 
stitutional relation  of  the  powers  of  the  Government  to  terri- 
tory acquired  by  a  treaty  cession  to  the  United  States.  De 
Lima  v.  Bidwell,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup.  Ct.  Rep. 
743;  Downes  v.  Bidwell,  182  U.  S.  244,  45  L.  ed.  1088,  21  Sup. 
Ct.  Rep.  770.  The  opinions  rendered  in  those  eases  cover  every 
phase  of  the  question,  either  legal  or  historical,  and  it  would 
be  useless  to  undertake  to  add  to  the  elaborate  consideration 
of. the  subject  had  therein.  In  the  still  more  recent  case  of 
Hawaii  v.  Mankichi,  190  U.  S.  197,  47  L.  ed.  1016,  23  Sup.  Ct. 
Rep.  787,  the  right  to  a  jury  trial  in  outlying  territory  of  the 
United  States  was  under  consideration.  For  the  present  pur- 
pose it  is  only  necessary  to  state  certain  conclusions  which  are 
deemed  to  be  established  by  prior  adjudications,  and  are  de- 
cisive of  this  case. 

It  may  be  regarded  as  settled  that  the  Constitution  of  the 
United  States  is  the  only  source  of  power  authorizing  action 
by  any  branch  of  the  Federal  tjrovernment.  ' '  The  Government 
of  the'United  States  was  born  of  the  Constitution,  and  all  pow- 
ers which  it  enjoys  or  may  exercise  must  be  derived  either 
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expressly  or  by  implication  from  that  instrument."  Dowiies 
V.  Bidwell,  182  U.  S.  244-288,  45  L.  ed.  1088-1106,  21  Sup.  Ct. 
Rep.  770,  and  cases  cited.  It  is  equally  well  settled  that  the 
'  United  States  may  acquire  territory  in  the  exercise  of  the 
treaty-making  power  by  direct  cession  as  the  result  of  war, 
and  in  making  eifectual  the  terms  of  peace ;  and  for  that  pur- 
pose has  the  powers  of  other  sovereign  nations.  This  principle 
has  been  recognized  by  this  court  from  its  earliest  decisions. 
The  convention  which  framed  the  Constitution  of  the  United 
States,  in  view  of  the  territory  already  possessed  and  the  pos- 
sibility of  acquiring  more,  inserted  in  that  instrument,  in  ar- 
ticle 4,  section  3,  a  grant  of  express  power  to  Congress  '  'to  dis- 
pose of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to  the  United  States.  '* 

As  early  as  the  February  term,  1810,  of  this  court,  in  the 
case  of  Sere  v.  Pitot,  6  Cranch,  332,  3  L.  ed.  240,  Chief  Justice 
Marshall,  delivering  the  opinion  of  the  court,  said : 

"The  power  of  gov-erning  and  of  legislating  for  a  territory 
is  the  inevitable  consequence  of  the  right  to  acquire  and  to 
hold  territory.  Could  this  position  be  contested,  the  Constitu- 
tion of  the  United  States  declares  that  'Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the 
United  States.'  Accordingly  we  find  Congress  possessing  and 
exercising  the  absolute  and  undisputed  power  of  governing  and 
legislating  for  the  territory  of  Orleans.  Congress  has  given, 
them  a  legislative,  an  executive,  and  a  judiciary,  with  such 
powers  as  it  has  been  their  will  to  assign  to  those  departments 
respectively." 

And  later,  the  same  eminent  judge,  delivering  the  opinion 
of  the  court  in  the  leading  case  upon  the  subject  (American 
Ins.  Co.  V.  356  Bales  of  Cotton,  1  Pet.  511,  542,  7  L.  ed.  242,  255), 
says: 

"The  Constitution  confers  absolutely  on  the  Government  of 
the  Union  the  powers  of  making  war  and  of  making  treaties ; 
consequently  that  Government  possesses  the  power  of  acquiring 
territory,  either  by  conquest  or  by  treaty. 

"The  usage  of  the  world  is,  if  a  nation  be  not  entirely  sub- 
dued, to  eonsidpr  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be  determined  at  tha 
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treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acquisition  is 
confirmed,  and  the  ceded  territory  becomes  a  part  of  the  nation 
to  which  it  is  annexed,  either  on  the  terms  stipulated  in  the 
treaty  of  cession,  or  on  such  as  its  new  master  shall  impose. 
On  such  transfer  of  territory  it  has  never  been  held  that  the 
relations  of  the  inhabitants  with  each  other  undergo  any 
change.  Their  relations  with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  between  them  and  the 
Government  which  has  acquired  their  territory.  The  same  act 
which  transfers  their  country  transfers  the  allegiance  of  those 
who  remain  in  it;  and  the  law,  which  may  be  denominated 
political,  is  necessarily  changed,  although  that  which  regulates 
the  intercourse  and  general  conduct  of  individuals  remains  in 
force  until  altered  by  the  newly-created  power  of  the  State. 

"On  the  22d  of  February,  1819,  Spain  ceded  Florida  to  the 
United  States.  The  6th  article  of  the  treaty  of  cession  con- 
tains the  following  provision:  'The  inhabitants  of  the  terri- 
tories which  His  Catholic  Majesty  cedes  the  United  States  by 
this  treaty  shall  be  incorporated  in  the  Union  of  the  United 
States  as  soon  as  may  be  consistent  with  the  principles  of  the 
Federal  Constitution,  and  admitted  to  the  enjoyment  of  the 
privileges,  rights,  and  immunities  of  the  citizens  of  the  United 
States.'     (8  Stat,  at  L.. 256.)    . 

"This  treaty  is  the  law  of  the  land,  and  admits  the  inhabi- 
tants of  Florida  to  the  enjoyment  of  the  privileges,  rights,  and 
immunities  of  the  citizens  of  the  United  States.  It  is  unneces- 
sary to  inquire  whether  this  is  not  their  condition,  independent 
of  stipulation.  They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  the  Government  till  Florida  shall 
become  a  State.  In  the  meantime  Florida  continues  to  be  a 
territory  of  the  United  States,  governed  by  virtue  of  that  clause 
in  the  Constitution  which  empowers  Congress  'to  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.'  " 

While  these  cases,  and  others  which  are  cited  in  the  late  case 
of  Downes  v.  Bidwell,  182  U.  S.  244-288,  45  L.  ed.  1088-1106,  21 
Sup.  Ct.  Eep.  770,  sustain  the  right  of  Congress  to  make  laws 
for  the  Government  of  territories,  without  being  subject  to  all 
the  restrictions  which  are  imposed  upon  that  body  when  pass- 
ing laws  for  the  United  States,  considered  as  a  political  body 
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of  States  in  Union,  the  exercis.e  of  the  power  expressly  granted 
to  govern  the  territories  is  not  without  limitations.  Speaking 
of  this  power,  Mr.  Justice  Curtis,  in  the  case  of  Scott  v.  Sand- 
ford,  19  How.  614,  15  L.  ed.  787,  said: 

"If,  then,  this  clause  does  contain  a  power  to  legislate  re- 
specting the  territory,  what  are  the  limits  of  that  power? 

"To  this  I  answer  that,  in  common  with  all  the  other  legis- 
lative powers  of  Congress,  it  finds  limits  in  the  express  prohi- 
bitions on  Congress  not  to  do  certain  things ;  that,  in  the  exer- 
cise of  the  legislative  power,  Congress  cannot  pass  an  ex  post 
facto  law  or  bill  of  attainder ;  and  so  in  respect  to  each  of  the 
other  prohibitions  contained  in  the  Constitution." 

In  every  case  where  Congress  undertakes  to  legislate  in  the 
exercise  of  the  power  conferred  by  the  Constitution,  the  ques- 
tion may  arise  as  to  how  far  the  exercise  of  the  power  is  limited 
by  the  "prohibitions"  of  that  instrument.  The  limitations 
which  are  to  be  applied  in  any  given  ease  involving  territorial 
Government  must  depend  upon  the  relation  of  the  particular 
territory  to  the  United  States,  concerning  which  Congress  is 
exercising  the  power  conferred  by  the  Constitution.  That  the 
United  States  may  have  territory  which  is  not  incorporated 
into  the  United  States  as  a  body  politic,  we  think  was  recog- 
nized by  the  framers  of  the  Constitution  in  enacting  the  article 
already  considered,  giving  power  over  the  territories,  and  is 
sanctioned  by  the  opinions  of  the  justices  concurring  in  the 
judgment  in  Downes  v.  Bidwell,  182  U.  S.  244-288,  45  L.  ed. 
1088-1106,  21  Sup.  Ct.  Rep.  770. 

Until  Congress  shall  see  fit  to  incorporate  territory  ceded  by 
treaty  into  the  United  States,  we  regard  it  as  settled  -by  that 
decision  that  the  territory  is  to  be  governed  under  the  power 
existing  in  Congress  to  make  laws  for  such  territories,  and 
subject  to  such  constitutional  restrictions  upon  the  powers  of 
that  body  as  are  applicable  to  the  situation. 

For  this  case  the  practical  question  is :  Must  Congress,  in  es- 
tablishing a  system  for  trial  of  crimes  and  offenses  committed 
in  the  Philippine  Islands,  carry  to  their  people  by  proper  affir- 
mative legislation  a  system  of  trial  by  jury  ? 

If  the  treaty-making  power  could  incorporate  territory  into 
the  United  States  without  congressional  action,  it  is  apparent 
that  the  treaty  with  Spain,  ceding  the  Philippines  to  the  United 
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States  (30  Stat,  at  L.  17.59),  carefully  refrained  from  so  doidg; 
for  it  is  expressly  provided  that  (article  9) :  "The  civil  rights 
and  political  status  of  the  native  inhabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  be  determined  by  the 
Congress."  In  this  language  it  is  clear  that  it  was  the  inten- 
tion of  the  framers  of  the  treaty  to  reserve  to  Congress,  so  far 
as  it  could  be  constitutionally  done,  a  free  hand  in  dealing  with 
these  newly-acquired  possessions. 

The  legislation  upon  the  subject  shows  that  not  only  has 
Congress  hitherto  refrained  from  incorporating  the  Philippines 
into  the  United  States,  but  in  the  act  of  1902,  providing  for 
temporary  civil  government  (32  Stat,  at  L.  691,  chap.  1369), 
there  is  express  provision  that  section  1891  of  the  Eevised 
Statutes  of  1878  shall  not  apply  to  the  Philippine  Islands.  This 
is  the  section  giving  force  and  effect  to  the  Constitution  and 
laws  of  the  United  States,  not  locally  inapplicable,  within  all 
the  organized  territories,  and  every  territory  thereafter  organ- 
ized, as  elsewhere  within  the  United  States. 

The  requirements  of  the  Constitution  as  to  a  jury  are  found 
in  article  3,  section  2 : 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury ;  and  such  trial  shall  be  held  in  the  States  where 
the  said  crimes  shall  have  been  committed ;  but  when  not  com- 
mitted within  any  State,  the  trial  shall  be  at  such  place  or 
places  as  the  Congress  may  by  law  have  directed." 

And  in  article  6  of  the  amendments  to  the  Constitution : 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
Tight  to  a  speedy  and  public  trial,  by  an  impartial  jury,  of  the 
State  and  district  wherein  the  crime  shall  have  been  commit- 
ted, which  district  shall  have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him ;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  assistance  of  counsel  for  his  defense." 

It  was  said  in  the  Mankichi  Case,  190  U.  S.  197,  47  L.  ed. 
1016,  23  Sup.  Ct.  Rep.  787,  that  when  the  territory  had  not 
been  incorporated  into  the  United  States  these  requirements 
Tvere  not  limitations  upon  the  power  of  Congress  in  providing 
a  Government  for  territory  in  execution  of  the  powers  con- 
ferred upon  Congress. 
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In  the  same  case  Mr.  Justice  Brown,  in  the  course  of  his 
opinion,  said : 

"We  would  even  go  farther,  and  say  that  most,  if  not  all, 
the  privileges  and  immunities  contained  in  the  Bill  of  Rights 
of  the  Constitution  were  intended  to  apply  from  the  moment  of 
annexation;  but  we  place  our  decision  of  this  case  upon  the 
ground  that  the  two  rights  alleged  to  be  violated  in  this  case 
(right  to  trial  by  jury  and  presentment  by  grand  jury)  are  not 
fundamental  in  their  nature,  but  concern  merely  a  method  of 
procedure  which  sixty  years  of  practice  had  shown  to  be  suited 
to  the  conditions  of  the  islands,  and  well  calculated  to  con- 
serve the  rights  of  their  citizens  to  their  lives,  their  property, 
and  their  well  being." 

As  we  have  had  occasion  to  see  in  the  case  of  Kepner  v. 
United  States,  195  U.  S.  100,  24  Sup.  Ct.  Rep.  797,  the  Presi- 
dent, in  his  instructions  to  the  Philippine  Commission,  while 
impressing  the  necessity  of  carrying  into  the  new  Government 
the  guaranties  of  the  Bill  of  Rights  securing  those  safeguards 
to  life  and  liberty  which  are  deemed  essential  to  our  Govern- 
ment, was  careful  to  reserve  the  right  to  trial  by  jury,  which 
was  doubtless  due  to  the  fact  that  the  civilized  portion  of  the 
islands  had  a  system  of  jurisprudence  founded  upon  the  civil 
law,  and  the  uncivilized  parts  of  the  archipelago  were  wholly 
unfitted  to  exercise  the  right  of  trial  by  jury.  The  Spanish 
system,  in  force  in  the  Philippines,  gave  the  right  to  the  ac- 
cused to  be  tried  before  judges,  who  acted  in  effect  as  a  court 
of  inquiry,  and  whose  judgments  were  not  final  until  passed 
in  review  before  the  audiencia,  or  superior  court,  with  right 
of  final  review,  and  power  to  grant  a  new  trial  for  errors  of 
law,  in  the  Supreme  Court  at  Madrid.  To  this  system  the 
Philippine  Commission,  in  executing  the  power  conferred  by 
the  orders  of  the  President,  and  sanctioned  by  act  of  Congress 
(act  of  July  1,  1902,  32  Stat,  at  L.  691,  chap.  1369),  has  added 
a  guaranty  of  the  right  of  the  accused  to  be  heard  by  himself 
and  counsel,  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  to  have  a  speedy  and  public  trial,  to  meet  the 
witnesses  against  him  face  to  face,  and  to  have  compulsory 
process  to  compel  the  attendance  of  witnesses  in  his  behalf. 
And,  further,  that  no  person  shall  be  held  to  answer  for  a 
criminal  offense  without  due  process  of  law,  nor  be  put  twice 
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in  jeopardy  of  punishment  for  the  same  ofifense,  nor  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself.  As 
appears  in  the  Kepner  Case,  195  U.  S.  100,  24  Sup.  Ct.  Eep. 
797,  the  accused  is  given  the  right  of  appeal  from  the  judg- 
ment of  the  court  of  first  instance  to  the  Supreme  Court, 
and,  in  capital  cases,  the  ease  goes  to  the  latter  court  without 
appeal.  It  cannot  be  successfully  maintained  that  this  sys- 
tem-does not  give  an  adequate  and  efficient  method  of  protect- 
ing the  rights  of  the  accused  as  well  as  executing  the  criminal 
law  by  judicial  proceedings  which  give  full  opportunity  to  be 
heard  by  competent  tribunals  before  judgment  can  be  pro- 
nounced. Of  course,  it  is  a  complete  answer  to  this  suggestion 
to  say,  if  such  be  the  fact,  that  the  bonstitutional  requirements 
as  to  a  jury  trial,  either  of  their  own  force  or  as  limitatibns 
upon  thg  power  of  Congress  in  setting  up  a  Government,  must 
control  in  all  the  territory,  whether  incorporated  or  not,  of  the 
United  States.  But  is  this  a  reasonable  interpretation  of  the 
power  conferred  upon  Congress  to  make  rules  and  regulations 
for  the  territories? 

The  cases  cited  have  firmly  established  the  power  of  the 
United  States,  like  other  sovereign  nations,  to  acquire,  by  the 
methods  known  to  civilized  peoples,  additional  territory.  The 
framers  of  the  Constitution,  recognizing  the  possibility  of 
future  extension  by  acquiring  territory  outside  the  States,  did 
-  not  leave  to  implication  alone  the  power  to  govern  and  control 
territory  owned  or  to  be  acquired,  but,  in  the  article  quoted, 
expressly  conferred  the  needful  powers  to  make  regulations. 
Kegulations  in  this  sense  must  mean  laws,  for,  as  well  as  States, 
territories  must  be  governed  by  laws.  The  limitations  of  this 
power  were  suggested  by  Mr.  Justice  Curtis  in  the  Scott  Case, 
above  quoted,  and  Mr.  Justice  Bradley,  in  the  Church  of  Jesus 
Christ  of  L.  D.  S.  v.  United  States,  136  U.  S.  1,  34  L.  ed.  481, 10 
Sup.  Ct.  Rep.  792,  said: 

"Doubtless  Congress,  in  legislating  for  the  territories,  would 
be  subject  to  those  fundamental  limitations  in  favor  of  per- 
sonal rights  which  are  formulated  in  the  Constitution  and  its 
amendments;  but  these  limitations  would  exist  rather  by  in- 
ference and  the  general  spirit  of  the  Constitution  from  which 
Congress  derives  all  its  powers,  than  by  any  express  and  direct 
application  of  its  provisions." 
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This  language  was  quoted  witli  approbation  by  Mr.  Justice 
Brown  in  Downes  v.  Bidwell,  182  U.  S.  244-288,  45  L.  ed.  1088- 
1106,  21  Sup.  Ct.  Rep.  770,  and  in  the  same  case  Mr.  Justice 
White  said:  "Whilst,  therefore,  there  is  no  express  or  implied 
limitation  on  Congress  in  exercising  its  power  to  create  local 
Governments  ^or  any  and  all  of  the-  territories,  by  which  that 
body  is  restrained  from  the  widest  latitude  of  discretion,  it 
does  not  follow  that  there  may  not  be  inherent,  although  un- 
expressed, principles  which  are  the  basis  of  all  free  govern- 
ment, which  cannot  be  with  impunity  transcended.  But  this 
does  not  suggest  that  every  express  limitation  of  the  Consti- 
tution which  is  applicable  has  not  force,  but  only  signifies  that 
even  in  cases  where  there  is  no  direct  command  of  the  Consti- 
tution which  applies,  there  may  nevertheless  be  restrictions  of 
so  fundamental  a  nature  that  they  cannot  be  transgressed, 
although  not  expressed  in  so  many  words  in  the  Constitution." 

In  treating  of  article  4,  section  3,  Judge  Cooley,  in  his  work 
on  Constitutional  Law,  says : 

"The  peculiar  wording  of  the  provision  (section  3,  article  4) 
has  led  some  persons  to  suppose  that  it  was  intended  Congress 
should  exercise,  in  respect  to  the  territory,  the  rights  only  of  a 
proprietor  of  property,  and  that  the  people  of  the  territories 
were  to  be  left  at  liberty  to  institute  Governments  for  them- 
selves. It  is  no  doubt  most  consistent  with  the  general  theory 
of  republican  institutions  that  the  people  everywhere  should  be 
allowed  self-government;  but  it  has  never  been  deemed  a  mat- 
ter of  right  that  a  local  community  should  be  suffered  to  lay 
the  foundations  of  institutions,  and  erect  a  structure  of  Govern- 
ment thereon,  without  the  guidance  and  restraint  of  a  superior 
authority.  Even  in  the  older  States,  where  society  is  most 
homogeneous  and  has  fewest  of- the  elements  of  disquiet  and 
disorder,  the  State  reserves  to  itself  the  right  to  shape  munici- 
pal institutions ;  and  towns  and  cities  are  only  formed  under  its 
directions,  and  according  to  the  rules  and  within  the  limits  the 
State  prescribes.  With  still  less  reason  could  the  settlers  in 
new  territories  be  suffered  to  exercise  sovereign,  powers.  The 
practice  of  the  Government,  originating  before  the  adoption  of 
the  Constitution,  has  been  for  Congress  to  establish  Govern-  ' 
ments  for  the  territories ;  and  whether  the  jurisdiction  over  the 
district  has  been  acquired  by  grant  from  the  States,  or  by 
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treaty  with  a  foreign  power,  Congress  has  unquestionably  full 
power  to  govern  it;  and  the  people,  except  as  Congress  shall 
provide  for,  are  not  of  right  entitled  to  participate  in  political 
authority  until  the  territory  becomes  a  State.  Meantime  they 
are  in  a  condition  of  temporary  pupilage  and  dependence ;  and 
while  Congress  will  be  expected  to  recognize  the  principle  of 
self-Government  to  such  extent  as  may  seem  wise,  its  discretion 
alone  can  constitute  the  measure  by  which  the  participation  of 
the  people  can  be  determined."  Cooley,  Principles  of  Const. 
Law,  164. 

If  the  right  to  trial  by  jury  were  a  fundamental  right  which 
goes  wherever  the  jurisdiction  of  the  United  States  extends,  or 
if  Congress,  ia  framing  laws  for  outlying  territory  belonging 
to  the  United  States,  was  obliged  to  establish  that  system  by 
affirmative  legislation,  it  would  follow  that,  no  matter  what  the 
needs  or  capacities  of  the  people,  trial  by  jury,  and  in  no  other 
way,  must  be  forthwith  established,  although  the  result  may  be 
to  work  injustice  and  provoke  disturbance  rather  than  to  aid 
the  orderly  administration  of  justice.  If  the  United  States, 
impelled  by  its  duty  or  advantage,  shall  acquire  territory 
peopled  by  savages,  and  of  which  it  may  dispose  or  not  hold  for 
ultimate  admission  to  statehood,  if  this  doctrine  is  sound,  it 
must  establish  there  the  trial  by  jury.  To  state  such  a  proposi- 
tion demonstrates  the  impossibility  of  carrying  it  into  practice. 
Again,  if  the  United  States  shall  acquire  by  treaty  the  cession 
of  territory  having  an  established  system  of  jurisprudence, 
where  jury  trials  are  unknown,  but  a  method  of  fair  and  or- 
derly trial  prevails  under  an  acceptable  and  long-established 
code,  the  preference  of  the  people  must  be  disregarded,  their 
established  customs  ignored,  and  they  themselves  coerced  to 
accept,  in  advance  of  incorporation  into  the  United  States,  a 
system  of  trial  unknown  to  them  and  unsuited  to  their  needs.' 
"We  do  not  think  it  was  intended,  in  giving  power  to  Congress 
to  make  regulations  for  the  territories,  to  hamper  its  exercise 
with  this  condition. 

We  conclude  that  the  power  to  govern  territory,  implied  in 
the  right  to  acquire  it,  and  given  to  Congress  in  the  Constitu- 
tion in  article  4,  section  3,  to  whatever  other  limitations  it  may 
be  subject,  the  extent  of  which  must  be  decided  as  questions 
arise,  does  not  require  that  body  to  enact  for  ceded  territory 
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not  made  a  part  of  the  United  States  by  Congressional  action, 
a  system  of  laws  which  shall  include  the  right  of  trial  by  jury, 
and  that  the  Constitution  does  not,  without  legislation,  and  of 
its  own  force,  carry  such  right  to  territory  so  situated. 

(Other  assignments  of  error  are  discussed.) 

Judgment  afiBrmed, 

MR.  JUSTICE  PECKHAM,  concurring  (in  a  separate  opin- 
ion, to  which  the  Chief  Justice  and  Mr.  Justice  Brewer  agreed) . 

MR.  JUSTICE  HARLAN  dissented. 
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CHAPTER  II. 
POLITICAL  PRIVILEGES  AND  THEIR  PROTECTION. 

Federal  Citizenship. 

UNITED  STATES  v.  WONG  KIM  ARK. 

169  U.  S.  649,  18  Sup.  Ct.  456.    1898. 

This  was  a  writ  of  habeas  corpus,  issued  October  2,  1895,  by 
the  District  Court  of  the  United  States  for  the  Northern  dis- 
trict of  California,  to  the  collector  of  customs  at  the  port  of 
Ban  Francisco,  in  behalf  of  "Wong  Kim  Ark,  who  alleged  that 
he  was  a  citizen  of  the  United  States,  of  more  than  21  years 
of  age,  and  was  born  at  San  Francisco  in  1873,  of  parents  of 
Chinese  descent,  and  subjects  of  the  Emperor  of  China,  but 
domiciled  residents  at  San  Francisco ;  and  that,  on  his  return  to 
the  United  States  on  the  steamship  Coptic,  in  August,  1895, 
from  a  temporary  visit  to  China,  he  applied  to  said  collector 
of  customs  for  permission  to  land,  and  was  by  the  collector 
refused  such  permission,  and  was  restrained  of  his  liberty  by 
the  collector,  and  by  the  general  manager  of  the  steamship 
company  acting  under  his  direction,  in  violation  of  the  Consti- 
tution and  Laws  of  the  United  States,  not  by  virtue  of  any  ju- 
dicial order  or  proceeding,  but  solely  upon  the  pretense  that 
he  was  not  a  citizen  of  the  United  States. 

MR.  JUSTICE  GRAY,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  facts  of  this  ease,  as  agreed  by  the  parties,  are  as  fol- 
lows: "Wong  Kim  Ark  was  born  in  1873,  in  the  city  of  San 
Francisco,  in  the  State  of  California  and  United  States  of 
America,  and  was  and  is  a  laborer.  His  father  and  mother 
were  persons  of  Chinese  descent,  and  subjects  of  the  Emperor 
of  China.  They  were  at  the  time  of  his  birth  domiciled  resi- 
dents of  the  United  States,  having  previously  established  and 
are  still  enjoying  a  permanent  domicile  and  residence  therein 
at  San  Francisco.    They  continued  to  reside  and  remain  in 
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the  United  States  until  1890,  when  they  departed  for  China ;  and 
during  all  the  time  of  their  residence  in  the  United  States,  they 
were  engaged  in  business,  and  were  never  employed  in  any 
diplomatic  or  official  capacity  under  the  Emperor  of  China. 
Wong  Kim  Ark,  ever  since  his  birth,  has  had  but  one  residence, 
to-wit,  in  California,  within  the  United  States,  and  has  there 
resided,  claiming  to  be  a  citizen  of  the  United  States,  and  has 
never  lost  or  changed  that  residence,  or  gained  or  acquired 
another  residence ;  and  neither  he,  nor  his  parents  acting  for 
him,  ever  renounced  his  allegiance  to  the  United  States,  or  did 
or  committed  any  act  or  thing  to  exclude  him  therefrom.  In 
1890  (when  he  must  have  been  about  17  years  of  age)  he  de- 
parted for  China,  on  a  temporary  visit,  and  with  the  intention 
of  returning  to  the  Ujiited  States,  and  did  return  thereto  by 
sea  in  the  same  year,  and  was  permitted  by  the  collector  of 
customs  to  enter  the 'United  States,  upon  the  sole  ground  that 
he  was  a  native-born  citizen  of  the  United  States.  After  such 
return,  he  remained  in  the  United  States,  claiming  to  be  a  cit- 
izen thereof,  until  1894,  when  he  (being  about  21  years  of  age, 
but  whether  a  little  above  or  a  little  under  that  age  does  not  ap- 
pear) again  departed  for  China  on  a  temporary  visit,  and  with 
the  intention  of  returning  to  the  United  States;  and  he  did 
return  thereto,  by  sea,  in  August,  1895,  and  applied  to  the  col- 
lector of  customs  for  permission  to  land,  and  was  denied  such 
permission,  upon  the  sole  ground  that  he  was  not  a  citizen  of 
the  United  States. 

It  is  conceded  that,  if  he  is  a  citizen  of  the  United  States, 
the  Acts  of  Congress  known  as  the  "Chinese  Exclusion  Acts," 
prohibiting  persons  of  the  Chinese  race,  and  especially  Chinese 
laborers,  from  coming  into  the  United  States,  do  not  and  can- 
not apply  to  him. 

The  question  presented  by  the  record  is  whether  a  child  born 
in  the  United  States,  of  parents  of  Chinese  descent,  who  at  the 
time  of  his  birth  are  subjects  of  the  Emperor  of  China,  but 
have  a  permanent  domicile  and  residence  in  the  United  States, 
and  are  there  carrying  on  business,  and  are  not  employed  in 
any  diplomatic  or  official  capacity  under  the  Emperor  of  China, 
becomes  at  the  time  of  his  birth  a  citizen  of  the  United  States, 
by  virtue  of  the  first  clause  of  the  fourteenth  amendment  of 
the  Constitution:     "All  persons  born  or  naturalized  in  the 
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United  States,  and  subject  to  the  jurisdiction  thereof,  are  citi- 
zens of  the  United  States  and  of  the  State  wherein  they  reside." 

I.  In  construing  any  act  of  legislation,  whether  a  statute 
enacted  by  the  legislature,  or  a  Constitution  established  by 
the  people  as  the  supreme  law  of  the  land,  regard  is  to  be  had, 
not  only  to  all  parts  of  the  act  itself,  and  of  any  former  act  of 
the  same  law-making  power,  of  which  the  act  in  question  is  an 
amendment,  but  also  to  the  condition  and  to  the  history  of  the 
law  as  previously  existing,  and  in  the  light  of  which  the  new 
act  must  be  read  and  interpreted. 

The  Constitution  of  the  United  States,  as  originally  adopted, 
uses  the  words  "citizen  of  the  United  States"  and  "natural- 
born  citizen  of  the  United  States. ' '  By  the  original  Constitu- 
tion, every  representative  in  Congress  is  required  to  have  been 
* '  seven  years  a  citizen  of  the  United  States,' '  and  every  senator 
to  have  been  "nine  years  a  citizen  of  the  United  States";  and 
^'no  person  except  a  natural-born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  office  of  President."  Article  2,  section 
1.  The  fourteenth  article  of  amendment  besides  declaring 
that  "all  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside,"  also  declares  that 
"no-State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law ;  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws."  And  the 
fifteenth  article  of  amendment  declares  that  "the  right  of  citi- 
zens of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any  State,  on  account  of 
race,  color,  or  previous  condition  of  servitude." 

The  Constitution  nowhere  defines  the  meaning  of  these 
words,  either  by  way  of  inclusion  or  of  exclusion,  except  in  so 
far  as  this  is  done  by  the  affirmative  declaration  that  "all  per- 
sons born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States." 
Amend.  Art.  14.  In  this,  as  in  other  respects,  it  must  be  inter- 
preted in  the  light  of  the  common  law,  the  principles  and  his- 
tory of  which  were  familiarly  known  to  the  framers  of  the 
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Constitution.  Minor  v.  Happersett,  21  "Wall.  162;  Ex  parte 
Wilson,  114  U.  S.  417,  422,  5  Sup.  Ct.  935;  Boyd  v.  U.  S.,  116 
U.  S.  616,  624,  625,  6  Sup.  Ct.  524;  Smith  v.  Alabama,  124  U.  S. 
465,  8  Sup.  Ct.  564.  The  language  of  the  Constitution,  as  has 
been  well  said,  could  not  be  understood  without  reference  to 
the  common  law.  1  Kent,  Comm.  336 ;  Bradley,  J.,  in  Moore  v. 
TJ.  S.,  91  U.  S.  270,  274. 

In  Minor  v.  Happersett,  Chief  Justice  Waite,  when  constru- 
ing, in  behalf  of  the  court,  the  very  provision  of  the  fourteenth 
amendment  now  in  question,  said:  "The  Constitution  does 
not,  in  words,  say  who  shall  be  natural-born  citizens.  Resort 
must  be  had  elsewhere  to^  ascertain  that. ' '  And  he  proceeded 
to  resort  to  the  common  law  as  an  aid  in  the  construction  of 
-this  provision.    21  "Wall.  167. 

In  Smith  v.  Alabama,  Mr.  Justice  Matthews,  delivering  the 
judgment  of  the  court,  said:  "There  is  no  common  law  of  the 
United  States,  in  the  sense  of  a  national  customary  law,  dis- 
tinct from  the  common  law  of  England  as  adopted  by  the  sev- 
eral States  each  for  itself,  applied  as  its  local  law,  and  subject 
to  such  alteration  as  may  be  provided  by  its  own  statutes." 
"There  is,  however,  one  clear  exception  to  the  statement  that 
there  is  no  national  common  law.  The  interpretation  of  the 
Constitution  of  the  United  States  is  necessarily  influenced  by 
the  fact  that  its  provisions  are  framed  in  the  language  of  the 
English  common  law,  and  are  to  be  read  in  the  light  of  its  his- 
tory."   124  U.  S.  478,  8  Sup.  Ct.  569. 

II.  The  fundamental  principle  of  the  common  law  with  re- 
gard to  English  nationality  was  birth  within  the  allegiance — 
also  called  "ligealty,"  "obedience,"  "faith,"  or  "power"— 
of  the  King.  The  principle  embraced  all  persons  born  within 
the  King's  allegiance,  and  subject  to  his  protection.  Such 
allegiance  and  protection  were  mutual, — as  expressed  in  the 
maxim,  "Protectio  trahit  subjectionem,  et  subjectio  protec- 
tionem," — and  were  not  restricted  to  natural-born  subjects 
and  naturalized  subjects,  or  to  those  who  had  taken  an  oath 
of  allegiance;  but  were  predicable  of  aliens  in  amity,  so  long 
as  they  were  within  the  kingdom.  Children,  bom  ini  England, 
of  such  aliens,  were  therefore  natural-bom  subjects.  But  the 
children,  born  within  the  realm,  of  foreign  ambassadors,  or  the 
children  of  alien  enemies,  born  during  and  within  their  hostile 
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occupation  of  part  of  the  King's  dominions,  were  not  natural- 
born  subjects,  because  not  born  within  the  allegiance,  the 
obedience,  or  the  power,  or,  as  would  be  said  at  this  day,  within 
.  the  jurisdiction,  of  the  King. 

This  fundamental  principle,  with  these  qualifications  or  ex- 
planations of  it,  was  clearly,  though  quaintly,  stated  in  the 
leading  case  known  as  "Calvin's  Case,"  or  the  "Case  of  the 
Postnati,"  decided  in  1608,  after  a  hearing  in  the  exchequer 
chamber  before  the  lord  chancellor  and  all  the  judges  of  Eng- 
land, and  reported  by  Lord  Coke  and  by  Lord  Ellesmere.  Cal- 
vin's Case,  7  Coke,  1,  4b-6a,  18a,  18b;  Ellesmere,  Postnati, 
62-64;  s.  c.  2  How.  St.  Tr.  559,  607,  613-617,  639,  640,  659,  679. 

The  English  authorities  ever  since  are  to  the  like  effect.  Co. 
Litt.  8a,  128b ;  Lord  Hale,  in  Harg.  Law  Tracts,  210,  and  in  1 
Hale,  P.  C.  61,  62;  1  Bl.  Comm.  366,  369,  370,  374;  4  Bl.  Comm. 
74,  92;  Lord  Kenyon,  in  Doe  v.  Jones,  4  Term  R.  300,  308; 
Cockb.  Nat.  7 ;  Dicey,  Confl.  Laws,  pp.  173-177,  741. 

In  Udny  v.  Udny  (1869)  L.  R.  1  H.  L.  Sc.  441,  the  point  de- 
cided was  one  of  inheritance,  depending  upon  the  question 
whether  the  domicile  of  the  father  was  in  England  or  in  Scot- 
land, he  being  in  either  alternative  a  British  subject.  Lord 
Chancellor  Hatherley  said:  "The  question  of  naturalization 
and  of  allegiance  is  distinct  from  that  of  domicile."  Page  452. 
Lord  "Westbury,  in  the  passage  relied  on  by  the  counsel  for  the 
United  States,  began  by  saying:  "The  law  of  England,  and  of 
almost  all  civilized  countries,  ascribed  to  each  individual  at  his 
birth  two  distinct  legal  states  or  conditions, — one  by  virtue  of 
which  he  becomes  the  subject  of  some  particular  country,  bind- 
ing him  by  the  tie  of  natural  allegiance,  and  which  may  be 
called  his  political  status ;  another  by  Adrtue  of  which  he  has 
ascribed  to  him  the  character  of  a  citizen  of  some  particular 
country,  and  as  such  is  possessed  of  certain  municipal  rights, 
and  subject  to  certain  obligations,  which  latter  character  is  the 
civil  status  or  condition  of  the  individual,  and  may  be  quite 
different  from  his  political  status."  And  then,  while  main- 
taining that  the  civil  status  is  universally  governed  by  the  sin- 
gle principle  of  domicile  (domicilium),  the  criterion  established 
by  international  law  for  the  purpose  of  determining  civil  status, 
and  the  basis  on  which  "the  personal  rights  of  the  party — 
that  is  to  say,  the  law  which  determines  his  majority  or  minor- 
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ity,  Ms  marriage,  succession,  testacy,  or  intestacy — must  de- 
pend," he  yet  distinctly  recognized  that  a  man's  political 
status,  his  country  (patria),  and  his  "nationality, — that  is,  na- 
tural allegiance," — "may  depend  on  different  laws  in  different 
countries."  Pages  457,  460.  He  evidently  used  the  word 
"citizen,"  not  as  equivalent  to  "subject,"  but  rather  to  "in- 
habitant"; and  had  no  thought  of  impeaching  the  established 
rule  that  all  persons  born  under  British  dominion  are  natural- 
born  subjects. 

Lord  Chief  Justice  Cockbum,  in  the  same  year,  reviewing 
the  whole  matter,  said:  "By  the  common  law  of  England, 
every  person  born  within  the  dominions  of  the  crown,  no  mat- 
ter whether  of  English  or  of  foreign  parents,  and,  in  the  latter 
case,  whether  the  parents  were  settled,  or  merely  temporarily 
sojourning,  in  the  country,  was  an  English  subject,  save  only 
the  children  of  foreign  ambassadors  (who  were  excepted  be- 
cause their  fathers  carried  their  own  nationality  with  them), 
or  a  child  born  to  a  foreigner  during  the  hostile  occupation  of 
any  part  of  the  territories  of  England.  No  effect  appears  to 
have  been  given  to  descent  as  a  source  of  nationality. ' '  Cockb. 
Nat.  7. 

Mr.  Dicey,  in  his  careful  and  thoughtful  Digest  of  the  Law 
of  England  with  Reference  to  the  Conflict  of  Laws,  published 
in  1896,  states  the  following  propositions,  his  principal  rules 
being  printed  below  in  italics:  "  'British  subject'  means  any 
person  who  owes  permanent  allegiance  to  the  crown.  'Per- 
manent' allegiance  is  used  to  distinguish  the  allegiance  of  a 
British  subject  from  the  allegiance  of  an  alien,  who,  because 
he  is  within  the  British  dominions,  owes  'temporary'  allegiance 
to  the  crown.  'Natural-born  British  subject'  means  a  British 
subject  who  has  become  a  British  subject  at  the  moment  of  his 
birth."  "Subject  to  the  exceptions  hereinafter  mentioned,  any 
person  who  (whatever  the  nationality  of  his  parents)  is  born 
within  the  British  dominions  is  a  natural-born  British  subject. 
This  rule  contains  the  leading  principle  of  English  law  on  the 
subject  of  British  nationality."  The  exceptions  afterwards 
mentioned  by  Mr.  Dicey  are  only  these  two :  "  (1)  Any  person 
who  (his  father  being  an  alien  enemy)  is  bom  in  a  part  of  the 
British  dominions,  which  at  the  time  of  such  person's  birth 
is  in  hostile  occupation,  is  an  alien."    "  (2)  Any  person  whose 
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father  (being  an  alien)  is  at  the  time  of  such  person's  birth 
an  ambassador  or  other  diplomatic  agent  accredited  to  the 
crown  by  the  sovereign  of  a  foreign  state  is  (though  born  within 
the  British  dominions)  an  alien."  And  he  adds:  "The  ex- 
ceptional and  unimportant  instances  in  which  birth  within  the 
British  dominions  does  not  of  itself  confer  British  nationality 
are  due  to  the  fact  that,  though  at  common  law  nationality 
or  allegiance  in  substance  depended  on  the  place  of  a  person's 
birth,  it  in  theory  at  least  depended,  not  upon  the  locality  of  a 
man's  birth,  but  upon  his  being  born  within  the  jurisdiction 
and  allegiance  of  the  King  of  England;  and  it  might  occa- 
sionally happen  that  a  person  was  born  within  the  dominions 
without  being  born  within  the  allegiance,  or,  in  other  words, 
under  the  protection  and  control  of  the  crown."  Dicey,  Confl. 
Laws,  pp.  173-177,  741. 

It  thus  clearly  appears  that  by  the  law  of  England  for  the 
last  three  centuries,  beginning  before  the  settlement  of  this 
country,  and  continuing  to  the  present  day,  aliens,  while  resid- 
ing in  the  dominions  possessed  by  the  crown  of  England,  were 
within  the  allegiance,  the  obedience,  the  faith  or  loyalty,  the 
protection,  the  power,  and  the  jurisdiction  of  the  English  sov- 
ereign ;  and  therefore  every  child  born  in  England  of  alien  par- 
ents was  a  natural-born  subject,  unless  the  child  of  an  ambas- 
sador or  other  diplomatic  agent  of  a  foreign  state,  or  of  an 
alien  enemy  in  hostile  occupation  of  the  place  wKere  the  child 
was  born. 

III.  The  same  rule  was  in  force  in  all  the  English  colonies 
upon  this  continent  down  to  the  time  of  the  Declaration  of 
Independence,  and  ia  the  United  States  afterwards,  and  con- 
tinued to  prevail  under  the  Constitution  as  originally  estab- 
lished. 

In  the  early  case  of  The  Charming  Betsy  (1804)  it  appears 
to  have  been  assumed  by  this  court  that  all  persons  born  in 
the  United  States  were  citizens  of  the  United  States,  Chief 
Justice  Marshall  saying:  "Whether  a  person  born  within  the 
United  States,  or  becoming  a  citizen  according  to  the  estab- 
lished laws  of  the  country,  can  divest  himself  absolutely  of 
that  character,  otherwise  than  in  such  manner  as  may  be  pre- 
scribed by  law,  is  a  question  which  it  is  not  necessary  at  pres- 
ent to  decide."    2  Cranch,  64,  119. 
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In  Inglis  V.  Sailors'  Snug  Harbor  (1830)  3  Pet.  99,  in  which 
the  plaintiff  was  born  in  the  city  of  New  York,  about  the  time 
of  the  Declaration  of  Independence,  the  justices  of  this  court 
(while  differing  in  opinion  upon  other  points)  all  agreed  that 
the  law  of  England  as  to  citizenship  by  birth  was  the  law  of 
the  English  colonies  in  America.  Mr.  Justice  Thompson, 
speaking  for  the  majority  of  the  court,  said:  "It  is  univer- 
sally admitted,  both  in  the  English  courts  and  in  those  of  our 
own  country,  that  all  persons  born  within  the  colonies  of  North 
America,  while  subject  to  the  crown  of  Great  Britain,  were 
natural-born  British  subjects."  Id.  120.  Mr.  Justice  Johnson 
said:  "He  was  entitled  to  inherit  as  a  citizen  born  of  the 
State  of  New  York."  Id.  136.  Mr.  Justice  Story  stated  the 
reasons  upon  this  point  more  at  large,  referring  to  Calvin's 
Case,  Blackstone's  Commentaries,  and  Doe  v.  Jones,  above 
, cited,  and  saying:  "Allegiance  is  nothing  more  than  the  tie 
or  duty  of  obedience  of  a  subject  to  the  sovereign  under  whose 
protection  he  is;  and  allegiance  by  birth  is  that  which  arises 
from  being  born  within  the  dominions  and  under  the  protection 
of  a  particular  sovereign.  Two  things  usually  concur  to  cre- 
ate citizenship :  First,  birth  locally  within  the  dominions  of 
the  sovereign;  and,  secondly,  birth  within  the  protection  and 
obedience,  or,  in  other  words,  within  the  ligeanee,  of  the  sov- 
ereign. That  is,  the  party  must  be  born  within  a  place  where 
the  sovereign  is  at  the  time  in  full  possession  and  exercise  of 
his  power,  and  the  party  must  also  at  his  birth  derive  protec- 
tion from,  and  consequently  owe  obedience  or  allegiance  to, 
the  sovereign,  as  such,  de  facto.  There  are  some  exceptions 
which  are  founded  upon  peculiar  reasons,  and  which,  indeed, 
illustrate  and  confirm  the  general  doctrine.  Thus,  a  person, 
who  is  born  on  the  ocean  is  a  subject  of  the  prince  to  whom  his 
parents  then  owe  allegiance;  for  he  is  still  deemed  under  the 
protection  of  his  sovereign,  and  born  in  a  place  where  he  has 
dominion  in  common  with  all  other  sovereigns.  So  the  children 
of  an  ambassador  are  held  to  be  subjects  of  the  prince  whom 
he  represents,  although  born  under  the  actual  protection  and  in 
the  dominions  of  a  foreign  prince."  Id.  155.  "The  children 
of  enemies,  born  in  a  place  within  the  dominions  of  another 
sovereign,  then  occupied  by  them  by  conquest,  are  still  aliens." 
Id.  156.    "Nothing  is  better  settled  at  the  common  law  than 
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the  doctrine  that  the  children,  even  of  aliens,  born  in  a  country, 
while  the  parents  are  resident  there  under  the  protection  of 
the  government,  and  owing' a  temporary  allegiance  thereto,  are 
subjects  by  birth."    Id.  164. 

In  Shanks  v.  Dupont,  3  Pet.  242,  decided  (as  appears  by  the 
records  of  this  court)  on  the  same  day  as  the  last  case,  it  was 
held  that  a  woman  born  in  South  Carolina  before  the  Declara- 
tion of  Independence,  married  to  an  English  officer  in  Charles- 
ton during  its  occupation  by  the  British  forces  in  the  Revolu- 
tionary War,  and  accompanying  her  husband  on  his  return  to 
England,  and  there  remaining  until  her  death,  was  a  British 
subject,  within  the  meaning  of  the  treaty  of  peace  of  1783,  so 
that  her  title  to  land  in  South  Carolina,  by  descent  cast  before 
that  treaty,  was  protected  thereby.  It  was  of  such  a  case  that 
Mr.  Justice  Story,  delivering  the  opinion  of  the  court,  said: 
"The  incapacities  of  femes  covert,  provided  by  the  common 
law,  apply  to  their  civil  rights,  and  are  for  their  protection  and 
interest.  But  they  do  not  reach  their  political  rights,  nor  pre- 
vent their  acquiring  or  losing  a  national  character.  Those^ 
political  rights  do  not  stand  upon  the  mere  doctrines  of  munici- 
pal law,  applicable  to  ordinary  transactions,  but  stand  upon 
the  more  general  principles  of  the  law  of  nations."  Id.  248. 
This  last  sentence  was  relied  on  by  the  counsel  for  the  United 
States,  as  showing  that  the  question  whether  a  person  is  a  citi- 
zen of  a  particular  country  is  to  be  determined,  not  by  the  law 
of  that  country,  but  by  the  principles  of  international  law. 
But  Mr.  Justice  Story  certainly  did  not  mean  to  suggest  that, 
independently  of  treaty,  there  was  any  principle  of  interna- 
tional law  which  could  defeat  the  operation  of  the  established 
rule  of  citizenship  by  birth  within  the  United  States,  for  he 
referred  (page  245)  to  the  contemporaneous  opinions  in  Inglis 
V.  Sailors'  Snug  Harbor,  above  cited,  in  which  this  rule  had 
been  distinctly  recognized,  and  in  which  he  had  said  (page  162) 
that  "each  government  had  a  right  to  decide  for  itself  who 
should  be  admitted  or  deemed  citizens."  And  in  his  treatise 
on  the  Conflict  of  Laws,  published  in  1834,  he  said  that,  in  re- 
spect to  residence  in  different  countries  or  sovereignties,  "there 
are  certain  principles  which  have  been  generally  recognized, 
by  tribunals  administering  public  law  [adding,  in  later  edi- 
tions, 'or  the  law  of  nations']  as  of  unquestionable  authorityj" 
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and  stated,  as  the  first  of  those  principles:  "Persons  who  are 
born  in  a  country  are  generally  deemed  citizens  and  subjects 
of  that  country."    Story,  Confl.  Laws,  section  48. 

The  English  statute  of  11  and  12  Wm.III.  (1700)  c.  ,6,  en- 
titled "An  act  to  enable  His  Majesty's  natural-born  subjects 
to  inherit  the  estate  of  their  ancestors,  either  lineal  or  col- 
lateral, notwithstanding  their  father  or  mother  were  aliens," 
enacted  that  "all  and  every  person  or  persons,  being  the  King's 
natural-born  subject  or  subjects,  within  any  of  the  King's 
realms  or  dominions,"  might  and  should  thereafter  lawfully 
inherit  and  make  their  titles  by  descent  to  any  lands  "from 
any  of  their  aneestors,  lineal  or-  collateral,  although  the  father 
and  mother,  or  father,  or  mother,  or  other  ancestor, 
of  such  person  or  persons,  by,  from,  through  or  un- 
der whom"  title  should  be  made  or  derived,  had  been 
or  should  be  "born  out  of  the  King's  allegiance,  and 
out  of  His  Majesty's  realms  and  dominions,"  as  fully 
and  effectually,  as  if  such  parents  or  ancestors  "had  been 
naturalized  or  natural-born  subject  or  subjects  within  the 
King's  dominions."  7  Statutes  of  the  Realm,  590.  It  may  be 
observed  that,  throughout  that  statute,  persons  born  within 
the  realm,  although  children  of  alien  parents,  were  called 
"natural-born  subjects."  As  that  statute  included  persons 
born  "within  any  of  the  King's  realms  or  dominions,"  it  of 
course  extended  to  the  colonies,  and,  not  having  been  repealed 
in  Maryland,  was  inr  force  there. 

The  supreme  judicial  court  of  Massachusetts,  speaking  by 
Mr.  Justice  (afterwards  Chief  Justice)  Sewell,  early  held  that 
the  determination  of  the  question  whether  a  man  was  a  citi- 
zen or  an  alien  was  "to  be  governed  altogether  by  the  prin- 
ciples of  the  common  law,"  and  that  it  was  established,  with 
few  exceptions,  "that  a  man,  born  within  the  jurisdiction  of 
the  common  law,  is  a  citizen  of  the  country  wherein  he  is  born. 
By  this  circumstance  of  his  birth,  he  is  subjected  to  the  duty 
of  allegiance  which  is  claimed  and  enforced  by  the  sovereign 
of  his  native  land;  and  becomes  reciprocally  entitled  to  the 
protection  of  that  sovereign,  and  to  the  other  rights  and  ad- 
vantages which  are  included  in  the  term  'citizenship.'  "  Gard- 
ner V.  Ward  (1805)  2  Mass.  244,  note.  And  again:  "The 
doctrine  of  the  common  law  is  that  every  man  bom  within  its 
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jurisdiction  is  a  subject  of  the  sovereign  of  the  country  where 
he  is  born ;  and  allegiance  is  not  personal  to  the  sovereign  in 
the  extent  that  has  been  contended  for;  it  is  due  to  him  in  his 
political  capacity  of  sovereign  of  the  territory  where  the  per- 
son owing  the  allegiance  was  born."  Kilham  v.  Ward  (1806) 
Id.  236,  265.  It  may  here  be  observed  that  in  a  recent  English 
case  Lord  Coleridge  expressed  the  opinion  of  the  Queen's 
bench  division  that  the  statutes  of  4  Geo.  II.  (1731)  c.  21,  and 
13  Geo.  in.  (1773)  c.  21  (hereinafter  referred  to),  "clearly 
recognize  that  to  the  King  in  his  politic,  and  not  in  his  per- 
sonal, capacity,  is  the  allegiance  of  his  subjects  due."  Isaac- 
son V.  Durant,  17  Q.  B.  Div.  54,  65.. 

The  Supreme  Court  of  North  Carolina,  speaking  by  Mr.  Jus- 
tice Gaston,  said:  "Before  our  Revolution,  all  free  persons 
born  within  the  dominion  of  the  King  of  Great  Britain,  what- 
ever their  color  or  complexion,  were  native-born  British  sub- 
jects; those  born  out  of  his  allegiance  were  aliens."  "Upon 
the  Revolution,  no  other  change  took. place  in  the  law  of  North 
Carolina  than  was  consequent  upon  the  transition  from  a  col- 
ony dependent  on  an  European  King  to  a  free  and  sovereign 
state."  "British  subjects  in  North  Carolina  became  North 
Carolina  freemen;"  "and  all  free  persons  born  within  the  state 
are  born  citizens  of  the  State."  "The  term  'citizen,'  as  un- 
derstood in  our  law,  is  precisely  analogous  to  the  term  'sub- 
ject' in  the  common  law,  and  the  change  of  phrase  has  entirely 
resulted  from  the  change  of  Government.  The  sovereignty  has 
been  transferred  from  one  man  to  the  collective  body  of  the 
people;  and  he  who  before  was  a  'subject  of  the  King'  is  now 
'a  citizen  of  the  State.'  "  .  State  v.  Manuel,  (1838)  4  Dev.  &  B. 
20,  24-26. 

That  all  children,  born  within  the  dominion  of  the  United 
States,  of  foreign  parents  holding  no  diplomatic  .of&ce,  became 
citizens  at  the  time  of  their  birth,  does  not  appear  to  have  been 
contested  or  doubted  until  more  than  fifty  years  after  the  adoj)- 
tion  of  the  constitution,  when  the  matter  was  elaborately  ar- 
gued in  the  Court  of  Chancery  of  New  Yorkj  and  decided  upon 
full  consideration  by  Vice  Chancellor  Sandf ord  in  favor  of  their 
citizenship.    Lynch  v.  Clarke,  (1844)  1  Sandf.  Ch.  583. 

The  same  doctrine  was  repeatedly  affirmed,  in  the  executive 
departments,  as,  for  instance,  by  Mr.  Marcy,  Secretary  of  State, 
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in  1854  (2  Whart.  Int.  Dig.  [2d  Ed.]  p.  394) ;  by  Attorney  Gen- 
eral Black  in  1859  (9  Ops.  Attys.  Gen.  373) ;  and  by  Attorney 
General  Bates  in  1862  (10  Ops.  Attys.  Gen.  328,  382,  394,  396). 

IV.  It  was  contended  by  one  of  the  learned  counsel  for  the 
United  States  that  the  rule  of  the  Roman  law,  by  which  the 
citizenship  of  the  child  followed  that  of  the  parent,  was  the 
true  rule  of  international  law  as  now  recognized  in  most  civ- 
ilized countries,  and  had  superseded  the  rule  of  the  common 
law,  depending  on  birth  within  the  realm,  originally  founded 
on  feudal  considerations. 

But  at  the  time  of  the  adoption  of  the  Constitution  of  the 
United  States  in  1789,  and  long  before,  it  would  seem  to  have 
been  the  rule  in  Europe  generally,  as  it  certainly  was  in  France, 
that,  as  said  by  Pothier,  "citizens,  true  and  native-born  citi- 
zens, are  those  who  are  born  within  the  extent  of  the  dominion 
of  France,"  and  "mere  birth  within  the  realm  gives  the  rights 
of  a  native-born  citizen,  independently  of  the  origin  of  the 
father  or  mother,  and  of  their  domicile";  and  children  born 
in  a  foreign  country,  of  a  French  father  who  had  not  estab- 
lished his  domicile  there,  nor  given  ,up  the  intention  of  re- 
turning, were  also  deemed  Frenchmen,  as  Laurent  says,  by 
"a  favor,  a  sort  of  fiction,"  and  Calvo,  "by  a  sort  of  fiction  of 
exterritoriality,  considered  as  born  in  France,  and  therefore 
invested  with  French  nationality. ' '  Poth.  Traite  des  Personnes, 
pt.  1,  tit,  2,  §  1,  Nos.  43,  45 ;  "Walsh-Serrant  v.  Walsh-Serrant 
(1802)  3  Journal  du  Palais,  384,  8  Merlin,  Jurisprudence, 
"Domicile"  (5th  Ed.)  §  13;  Prefet  du  Nord  v.  Lebeau  (1862) 
Journal  du  Palais  1863,  312,  and  note;  1  Laurent,  Droit  Civil, 
No.  321;  2  Calvo,  Droit  International  (5th  Ed.)  §  542;  Cockb. 
Nat.  13,  14;  Hall,  Int.  Law  (4th  Ed.)  §  68.  The  general  prin- 
ciple of  citizenship  by  birth  within  French  territory  prevailed 
until  after  the  French  Revolution,  and  was  affirmed  in  succes- 
sive constitutions  from  the  one  adopted  by  the  constituent  as- 
sembly in  1791  to  that  of  the  French  republic  in  1799.  Consti- 
tutions et  Chartes  (Ed.  1830)  pp.  100,  136,  148,  186.  The  Code 
Napoleon  of  1807  changed  the  law  of  France,  and  adopted,  in- 
stead of  the  rule  of  coui^try  of  birth,  jus  soli,  the  rule  of  de- 
scent or  blood,  jus  sanguinis,  as  the  leading  principle ;  but  an 
eminent  commentator  has  observed  that  the  framers  of  that 
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code  "appear  not  to  have  wholly  freed  themselves  from  the 
ancient  rule  of  France,  or  rather,  indeed,  ancient  rule  of  Eu- 
rope,— 'De  la  vieille  regie  frangaise,  ou  plutot  meme  de  la 
vieille  regie  europeenne,' — according  to  which  nationality  had 
always  been,  in  former  times,  determined  by  the  place  of 
birth."  1  Domolombe,  Cours  de  Code  Napoleon  (4th  Ed.)  No. 
146. 

The  later  modifications  of  the  rule  in  Europe  rest  upon  the 
constitutions,  laws,  or  ordinances  of  the  various  countries,  and 
have  no  important  bearing  upon  the  interpretation  and  effect 
of  the  constitution  of  the  United  States.  The  English  natural- 
ization act  of  33  Vict.  (1870)  c.  14,  and  the  commissioners' 
report  of  1869,  out  of  which  it  grew,  both  bear  date  since  the 
adoption  of  the  fourteenth  amendment  of  the  constitution; 
and,  as  observed  by  Mr.  Dicey,  that  act  has  not  affected  the 
principle  by  which  any  person  who,  whatever  the  nationality 
of  his  parents,  is  born  within  the  British  dominions,  acquires 
British  nationality  at  birth,  and  is  a  natural-born  British  sub- 
ject. Dicey,  Confl.  Laws,  741.  At  the  time  of  the  passage  of 
that  act,  although  the  tendency  on  the  continent  of  Europe 
was  to  make  parentage,  rather  than  birthplace,  the  criterion 
of  nationality,, and  citizenship  was  denied  to  the  native-born 
children  of  foreign  parents  in  Germany,  Switzerland,  Sweden, 
and  Norway,  yet  it  appears  still  to  have  been  conferred  upon 
such  children  in  Holland,  Denmark,  and  Portugal,  and,  when 
claimed  under  certain  specified  conditions,  in  France,  Belgium, 
Spain,  Italy,  Greece,  and  Russia.     Cockb.  Nat.  14-21. 

There  is,  therefore,  little  ground  for  the  theory  that  at  the 
time  of  the  adoption  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States  there  was  any  settled  and  definite 
rule  of  international  law  generally  recognized  by  civilized  na- 
tions, inconsistent  with  the  ancient  rule  of  citizenship  by  birth 
within  the  dominion. 

Nor  can  it  be  doubted  that  it  is  the  inherent  right  of  every 
independent  nation  to  determine  for  itself,  and  according  to 
its  own  constitution  and  laws,  what  classes  of  persons  shall 
be  entitled  to  its  citizenship. 

Both  in  England  and  in  the  United  States,  indeed,  statutes 
have  been  passed  at  various  times  enacting  that  certain  issue 
born  abroad  of  English  subjects,  or  of  American  citizens,  re- 
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spectively,  should  inherit,  to  some  extent  at  least,  the  rights 
of  their  parents.  But  those  statutes  applied  only  to  eases  com- 
ing within  their  purport,  and  they  have  never  been  considered, 
in  either  country,  as  affecting  the  citizenship  of  persons  born 
within  its  dominion.     #     *     * 

By  the  constitution  of  the  United  States,  Congress  was  em- 
powered to  "establish  an  uniform  rule  of  naturalization."  In 
the  exercise  of  this  power.  Congress,  by  successive  acts,  be- 
ginning with  the  act  entitled  "An  act  to  establish  an  uniform 
rule  of  naturalization,"  passed  at  the  second  session  of  the 
first  Congress  under  the  Constitution,  has  made  provision  for 
the  admission  to  citizenship  of  three  principal  classes  of  per- 
sons: First.  Aliens,  having  resided  for  a  certain  time  "within 
the  limits  and  under  the  jurisdiction  of  the  United  States," 
and  naturalized  individually  by  proceedings  in  a  court  of  rec- 
ord. Second.  Children  of  persons  so  naturalized,  "dwelling 
within  the  United  States,  and  being  under  the  age  of  twenty- 
one  years  at  the  time  of  such  naturalization. "  Third.  Foreign- 
born  children  of  American  citizens,  coming  within  the  defini- 
tions prescribed  by  Congress.  Acts  March  26,  1790,  c.  3  (1 
Stat.  103) ;  January  29,  1795,  c.  20  (Id.  414) ;  June  18,  1798, 
c.  54  (Id.  566) ;  April  14,  1802,  c.  28  (2  Stat.  153) ;  March  26, 
1804,  c.  47  (Id.  292) ;  February  10,  1855,  e.  71  (10  Stat.  604) ; 
Rev.  St.  §§  2165,  2172,  1993. 

So  far  as  we  are  informed,  there  is  no  authority,  legislative, 
executive,  or  judicial,  in  England  or  America,  which  maintains 
or  intimates  that  the  statutes  (whether  considered  as  declara- 
tory, or  as  merely  prospective)  conferring  citizenship  on  for- 
eign-born children  of  citizens  have  superseded  or  restricted,  in 
any  respect,  the  established  rule  of  citizenship  by  birth  within 
the  dominion.  Even  those  authorities  in  this  country  which 
have  gone  the  furthest  towards  holding  such  statutes  to  be  but 
declaratory  of  the  common  law  have  distinctly  recognized  and 
emphatically  asserted  the  citizenship  of  native-born  children 
of  foreign  parents.  2  Kent,  Comm.  39,  50,  53,  258,  note ;  Lynch 
V.  Clarke,  1  Sandf .  Ch.  583,  659 ;  Ludlam  v.  Ludlam,  26  N.  Y. 
356,  371. 

Passing  by  questions  once  earnestly  controverted,  but  finally 
put  at  rest  by  the  fourteenth  amendment  of  the  constitution, 
it  is  beyond  doubt  that,  before  the  enactment  of  the  civil  rights 
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act  of  1866  or  the  adoption  of  the  constitutional  amendment,  all 
white  persons,  at  least,  born  within  the  sovereignty  of  the 
United  States,  whether  children  of  citizens  or  foreigners,  ex- 
cepting only  children  of  ambassadors  or  public  ministers  of  a 
foreign  government,  were  native-born  citizens  of  the  United 
States. 

V.  In  the  forefront,  both  of  the  fourteenth  amendment  of  the 
constitution,  and  of  the  civil  rights  act  of  1866,  the  fundamental 
principle  of  citizenship  by  birth  within  the  dominion  was  re- 
affirmed in  the  most  explicit  and  comprehensive  terms. 

The  civil  rights  act,  passed  at  the  first  session  of  the  Thirty- 
Ninth  Congress,  began  by  enacting  that  "all  persons  born  in 
the  United  States,  and  not  subject  to  any  foreign  power,  ex- 
cluding Indians  not  taxed,  are  hereby  declared  to  be  citizens 
of  the  United  States ;  and  such  citizens,  of  every  race  and  color, 
without  regard  to  any  previous  condition  of  slavery  or  in- 
voluntary servitude,  except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted,  shall  have  the  same 
right,  in  every  State  and  territory  in  the  United  States,  to  make 
and  enforce  contracts,  to  sue,  be  parties  and  give  evidence,  to 
inherit,  purchase,  lease,  sell,  hold  and  convey  real  and  personal 
property,  and  to  full  and  equal  benefit  of  all  laws  and  proceed- 
ings for  the  security  of  person  and  property,  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  punishment,  pains 
and  penalties,  and  to  none  other,  any  law,  statute,  ordinance, 
regulation  or  custom,  to  the  contrary  notwithstanding."  Act 
April  9,  1866,  c.  31,  §  1  (14  Stat.  27). 

The  same  Congress,  shortly  afterwards,  evidently  thinking 
it  unwise,  and  perhaps  unsafe,  to  leave  so  important  a  declara- 
tion of  rights  to  depend  upon  an  ordinary  act  of  legislation, 
which  might  be  repealed  by  any  subsequent  Congress,  framed 
the  fourteenth  amendment  of  the  constitution,  and  on  June  16, 
1866,  by  joint  resolution,  proposed  it  to  the  legislatures  of  the 
several  States;  and  on  July  28,  1868,  the  Secretary  of  State 
issued  a  proclamation  showing  it  to. have  been  ratified  by  the 
Legislatures  of  the  requisite  number  of  States.  14  Stat.  358 ;  15 
Stat.  708. 

The  first  section  of  the  fourteenth  amendment  of  the  Con- 
stitution begins  with  the  words,  "All  persons  born  or  nat- 
uralized in  the  United  States,  and  subject  to  the  jurisdiction 
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thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside. ' '  As  appears  upon  the  face  of  the  amend- 
ment, as  well  as  from  the  history  of  the  times,  this  was  not  in- 
tended to  impose  any  new  restrictions  upon  citizenship,  or  to 
prevent  any  persons  from  becoming  citizens  by  the  fact  of  birth 
within  the  United  States,  who  would  thereby  have  become  citi- 
zens according  to  the  law  existing  before  its  adoption.  It  is 
declaratory  in  form,  and  enabling  and  extending  in  effect.  Its 
main  purpose  doubtless  was,  as  has  been  often  i''eeognized  by 
this  court,  to  establish  the  citizenship  of  free  negroes,  which 
had  been  denied  in  the  opinion  delivered  by  Chief  Justice  Taney 
in  Scott  V.  Sanford  (1857)  19  How.  393 ;  and  to  put  it  beyond 
doubt  that  all  blacks,  as  well  as  whites,  born  or  naturalized 
within  the  jurisdiction  of  the  United  States,  are  citizens  of  the 
United  States.  Slaughter  House  Cases  (1873)  16  Wall.  36, 
73;  Strauder  v.  West  Virginia  (1879)  100  U.  S.  303,  306;  Ex 
parte  Virginia  (1879,  Id.  339,  345;  Neal  v.  Delaware  (1880)  103 
U.  S.  370,  386;  Elk  v.  Wilkins  (1884)  112  U.  S.  94,  101,  5  Sup. 
Ct.  41.  But  the  opening  words,  "All  persons  born,"  are  gen- 
eral, not  to  say  universal,  restricted  only  by  place  and  juris- 
diction, and  not  by  color  or  race,  as  was  clearly  recognized 
in  all  the  opinions  delivered  in  the  Slaughter  House  Cases, 
above  cited. 

In  those  cases  the  point  adjudged  was  that  a  statute  of 
Louisiana,  granting  to  a  particular  corporation  the  exclusive 
right  for  25  years  to  have  and  maintain  slaughter  houses  within 
a  certain  district  including  the  city  of  New  Orleans,  requiring 
all  cattle  intended  for  sale  or  slaughter  in  that  district  to  be 
brought  to  the  yards  and  slaughter  houses  of  the  grantee,  au- 
thorizing all  butchers  to  slaughter  their  cattle  there,  and  em- 
powering the  grantee  to  exact  a  reasonable  fee  for  each  ani- 
mal slaughtered,  was  within  the  police  powers  of  the  State, 
and  not  in  conflict  with  the  thirteenth  amendment  of  the  Con- 
stitution, as  creating  an  involuntary  servitude,  nor  with  the 
fourteenth  amendment,  as  abridging  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  or  as  depriving  persons  of 
their  liberty  or  property  without  due  process  of  law,  or  as 
denying  to  them  the  equal  protection  of  the  laws. 

Mr.  Justice  Miller,  delivering  the  opinion  of  the  majority 
of  the  court,  after  observing  that  the  thirteenth,  fourteenth, 
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and  fifteenth  articles  of  amendment  of  the  constitution  were  all 
addressed  to  the  grievances  of  the  negro  race,  and  were  de- 
signed to  remedy  them,  continued  as  follows:  "We  do  not  say 
that  no  one  else  but  the  negro  can  share  in  this  protection. 
Both  the  language  and  spirit  of  these  articles  are  to  have  their 
fair  and  just  weight  in  any  question  of  construction.  Un- 
doubtedly, while  negro  slavery  alone  was  in  the  mind  of  the 
pongress  which  proposed  the  thirteenth  article,  it  forbids  any 
other  kind  of  slavery,  now  or  hereafter.  If  Mexican  peonage 
or  the  Chinese  coolie  labor  system  shall  develop  slavery  of 
the  Mexican  or  Chinese  race  within  our  territory,  this  amend- 
ment may  safely  be  trusted  to  make  it  void.  And  so,  if  other 
rights  are  assailed  by  the  States,  which  properly  and  neces- 
sarily fall  within  the  protection  of  these  articles,  that  protec- 
tion will  apply,  though  the  party  interested  may  not  be  of 
African  descent."  16  Wall.  72.  And,  in  treating  of  the  first 
clause  of  the  fourteenth  amendment,  he  said :  ' '  The  distinction 
betweeil  citizenship  of  the  United  States  and  citizenship  of 
a  State  is  clearly  recognized  and  established.  Not  only  may  a 
man  be  a  citizen  of  the  United  States  without  being  a  citizen 
of  a  State,  but  an  important  element  is  necessary  to  convert 
the  former  into  the  latter.  He  must  reside  within  the  State 
to  make  him  a  citizen  of  it,  but  it  is  only  necessary  that  he 
should  be  born  or  naturalized  in  the  United  States  to  be  a  citi- 
zen of  the  Union. "    Id.  73,  74.     *     •     * 

The  only  adjudication  that  has  been  made  by  this  court  upon 
the  meaning  of  the  clause  "and  subject  to  the  jurisdiction 
thereof,"  in  the  leading  provision  of  the  fourteenth  amend- 
ment, is  Elk  V.  Wilkins,  112  U.  S.  94,  5  Sup.  Ct.  41,  in  which  it 
was  decided  that  an  Indian  born  a  member  of  one  of  the  In- 
dian tribes  within  the  United  States,  which  still  existed  and 
was  recognized  as  an  Indian  tribe  by  the  United  States,  who 
has  voluntarily  separated  himself  from  his  tribe,  and  taken  up 
his  residence  among  the  white  citizens  of  a  State,  but  who  did 
not  appear  to  have  been  naturalized  or  taxed  or  in  any  way 
recognized  or  treated  as  a  citizen,  either  by  the  United  States 
or  by  the  State,  was  not  a  citizen  of  the  United  States,  as  a  per- 
son born  in  the  United  States,  "and  subject  to  the  jurisdiction 
thereof,"  within  the  meaning  of  the  clause  in  question. 

That  decision  was  placed  upon  the  grounds  that  the  meaning 
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of  those  words  was  "not  merely  subject  in  some  respect  or 
degree  to  the  jurisdiction  of  the  United  States,  but  completely 
subject  to  their  political  jurisdiction,  and  owing  them  direct 
and  immediate  allegiance";  that  by  the  constitution,  as  orig- 
inally established,  "Indians  not  taxed"  were  excluded  from 
the  persons  according  to  whose  numbers  representatives  in 
Congress  and  direct  taxes  were  apportioned  among  the  sev- 
eral States,  and  Congress  was  empowered  to  regulate  com- 
merce, not  only  "with  foreign  nations,"  and  among  the  several- 
States,  but  "with  the  Indian  tribes";  that  the  Indian  tribes, 
being  within  the  territorial  limits  of  the  United  States,  were 
not,  strictly  speaking,  foreign  States,  but  were  alien  nations, 
distinct  political  communities,  the  members  of  which  owed 
immediate  allegiance  to  their  several  tribes,  and  were  not  part 
of  the  people  of  the  United  States ;  that  the  alien  and  depend- 
ent condition  of  the  members  of  one  of  those  tribes  could  not 
be  put  off  at  their  own  will,  without  the  action  or  assent  of  the 
United  States;  and  that  they  were  never  deemed  citizens,  ex- 
cept when  naturalized,  collectively  or  individually,  under  ex- 
plicit provisions  of  a  treaty,  or  of  an  act  of  Congress;  and 
therefore,  that  "Indians  born  within  the  territorial  limits  of 
the  United  States,  members  of,  and  owing  immediate  allegiance 
to,  one  of  the  Indian  tribes  (an  alien,  though  dependent, 
power),  although  in  a  geographical  sense  born  in  the  United 
States,  are~no  more  'born  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,'  within  the  meaning  of  the 
first  section  of  the  fourteenth  amendment,  than  the  children 
of  subjects  of  any  foreign  government  born  within  the  domain 
of  that  government,  or  the  children  born  within  the  United 
States  of  ambassadors  or  other  public  ministers  of  foreign  na- 
tions." And  it  was  observed  that  the  language  used  in  de- 
fining citizenship,  in  the  first  section  of  the  civil  rights  act  of 
1866,  by  the  very  Congress  which  framed  the  fourteenth  amend- 
ment, was  "all  persons  born  in  the  United  States,  and  not  sub- 
ject to  any  foreign  power,  excluding  Indians  not  taxed."  112 
U.  S.  99-103,  5  Sup.  Ct.  4446. 

The  decision  in  Elk  v.  Wilkins  concerned  only  members  of 
the  Indian  tribes  within  the  United  States,  and  had  no  ten- 
dency to  deny  citizenship  to  children  born  in  the  United  States 
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of  foreign  parents  of  Caucasian,  African,  or  Mongolian  descent, 
not  in  the  diplomatic  service  of  a  foreign  country. 

The  real  object  of  the  fourteenth  amendment  of  the  consti- 
tution, in  qualifying  the  words  "all  persons  born  in  the  United 
States"  by  the  addition  "and  subject  to  the  jurisdiction 
thereof,"  would  appear  to  have  been  to  exclude,  by  the  fewest 
and  fittest  words  (besides  children  of  members  of  the  Indian 
tribes,  standing  in  a  peculiar  relation  to  the  national  Govern- 
ment, unknown  to  the  common  law),  the  two  classes  of  cases, — 
children  born  of  alien  enemies  in  hostile  occupation,  and  chil- 
dren of  diplomatic  representatives  of  a  foreign  state, — ^both  of 
which,  as  has  already  been  shown,  by  the  law  of  England  and 
by  our  own  law,  from  the  time  of  the  first  settlement  of  the 
English  colonies  in  America,  had  been  recognized  exceptions 
to  the  fundamental  rule  of  citizenship  by  birth  within  the  coun- 
try. Calvin's  Case,  7  Coke,  1, 18b ;  Cockb.  Nat.  7;  Dicey,  Confl. 
Laws,  177;  Inglis  v.  Sailors'  Snug  Harbor,  3  Pet.  99,  155;  2 
Kent,  Comm.  39,  42.     *     *     * 

These  considerations  confirm  the  view,  already  expressfed 
in  this  opinion,  that  the  opening  sentence  of  the  fourteenth 
amendment  is  throughout  affirmative  and  declaratory,  intended 
to  allay  doubts  and  to  settle  controversies  which  had  arisen, 
and  not  to  impose  any  new  restrictions  upon  citizenship.  . 

By  the  civil  rights  act  of  1866,  "all  persons  bom  in  the 
United  States,  and  not  subject  to  any  foreign  power,  excluding 
Indians  not  taxed,"  were  declared  to  be  citizens  of  the  United 
States.  In  the  light  of  the  law  as  previously  established,  and 
of  the  history  of  the  times,  it  can  hardly  be  doubted  that  the, 
words  of  that  act,  "not  subject  to  any  foreign  power,"  were 
not  intended  to  exclude  any  children  born  in  this  country  from 
the  citizenship  which  would  theretofore  have  been  their  birth- 
right ;  or,  for  instance,  for  the  first  time  in  our  history,  to  deny 
the  right  of  citizenship  to  native-born  children  of  foreign 
white  parents  not  in  the  diplomatic  service  of  their  own  coun- 
try, nor  in  hostile  occupation  of  part  of  our  territory.  But  any 
possible  doubt  in  this  regard  was  removed  when  the  negative 
words  of  the  civil  rights  act,  "not  subject  to  any  foreign 
power,"  gave  way,  in  the  fourteenth  amendment  of  the  con- 
stitution, to  the  affirmative  words,  "subject  to  the  jurisdiction 
of  the  United  States." 
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This  sentence  of  the  fourteenth  amendment  is  declaratory 
of  existing  rights,  and  affirmative  of  existing  law,  as  to  each  of 
the  qualifications  therein  expressed, — "born  in  the  United 
States, "  "  naturalized  in  the  United  States, ' '  and ' '  subject  to  the 
jurisdiction  thereof";  in  short,  as  to  everything  relating  to 
the  acquisition  of  citizenship  by  facts  occurring^  within  the 
limits  of  the  United  States.  But  it  has  not  touched  the  ac- 
quisition of  citizenship  by  being  born  abroad  of  American  par- 
ents ;  and  has  left  that  subject  to  be  regulated,  as  it  had  always 
been,  by  Congress,  in  the  exercise  of  the  power  conferred  by 

the  constitution  to  establish  a  uniform  rule  of  naturalization. 

********* 

The  foregoing  considerations  and  authorities  irresistibly 
lead  us  to  these  conclusions:  The  fourteenth  amendment  af- 
firms the  ancient  and  fundamental  rule  of  citizenship  by  birth 
within  the  territory,  in  the  allegiance  and  under  the  protec- 
tion of  the  country,  including  all  children  here  born  of  resi- 
dent aliens,  with  the  exceptions  or  qualifications  (as  old  as  the 
rule  itself)  of  children  of  foreign- sovereigns  or  their  ministers, 
or  born  on  foreign  public  ships,  or  of  enemies  within  and  dur- 
ing a  hostile  occupation  of  part  of  our  territory,  and  with  the 
single  additional  exception  of  children  of  members  of  the 
Indian  tribes  owing  direct  allegiance  to  their  several  tribes. 
The  amendment,  in  clear  words  and  in  manifest  intent,  in- 
cludes the  children  born  within  the  territory  of  the  United 
States  of  all  other  persons,  of  whatever  race  or  color,  domi- 
ciled within  the  United  States.  Every  citizen  or  subject  of 
another  country,  while  domiciled  here,  is  within  the  allegiance 
and  the  protection,  and  consequently  subject  to  the  jurisdiction, 
of  the  United  States.  His  allegiance  to  the  United  States  is  di- 
rect and  immediate,  and,  although  but  local  and  temporary, 
continuing  only  so  long  as  he  remains  within  our  territory,  is 
yet,  in  the  words  of  Lord  Coke  in  Calvin's  Case,  7  Coke,  6a, 
"strong  enough  to  make  a  natural  subject,  for,  if  he  hath  issue 
here,  that  issue  is  a  natural-born  subject";  and  his  child,  as 
said  by  Mr.  Bmney  in  his  essay  before  quoted,  "if  born  in  the 
country,  is  as  much  a  citizen  as  the  natural-born  child  of  a  citi- 
zen, and  by  operation  of  the  same  principle."  It  can  hardly 
be  denied  that  an  alien  is  completely  subject  to  the  political 
jurisdiction  of  the  country  in  which  he  resides,  seeing  that,  as 
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said  by  Mr.  Webster,  when  Secretary  of  State,  in  his  report 
to  the  President  on  Thrasher 's  ease  in  1851,  and  since  repeated 
by  this  court:  "Independently  of  a  residence  with  intention 
to  continue  such  residence ;  independently  of  any  domiciliation ; 
independently  of  the  taking  of  any  oath  of  allegiance,  or  of  re- 
nouncing any  former  allegiance, — ^it  is  well  known  that  by  the 
public  law  an  alien,  or  a  stranger  born,  for  so  long  a  time  as 
he  continues  within  the  dominions  of  a  foreign  Government, 
owes  obedience  to  the  laws  of  that  Government,  and  may  be 
punished  for  treason  or  other  crimes  as  a  native-born  subject 
might  be,  unless  his  case  is  varied  by  some  treaty  stipulations." 
Executive  Documents  H.  E.  No.  10,  1st  Sess.  32d  Cong.  p.  4; 
6  Webster's  Works,  526;  U.  S.  v.  Carlisle,  16  Wall.  147,  155.; 
Calvin's  Case,  7  Coke,  6a;  EUesmere,  Postnati,  63;  1  Hale,  P.  C. 
62 ;  4  Bl.  Comm.  74,  92. 

To  hold  that  the  fourteenth  amendment  of  the  constitution 
excludes  from  citizenship  the  children  born  in  the  United  States 
of  citizens  or  subjects  of  other  countries,  would  be  to  deny 
citizenship  to  thousands  of  persons  of  English,  Scotch,  Irish, 
German,  or  other  European  parentage,  who  have  always  been 
considered  and  treated  as  citizens  of  the  United  States. 

VI.  Whatever  considerations,  in  the  absence  of  a  controlling 
provision  of  the  constitution,  might  influence  the  legislative 
or  the  executive  branch  of  th&  Government  to  decline  to  admit 
persons  of  the  Chinese  race  to  the  status  of  citizens  of  the 
United  States,  there  are  none  that  can  constrain  or  permit 
the  judiciary  to  refuse  to  give  full  effect  to  the  peremptory 
and  explicit  language  of  the  fourteenth  amendment,  which  de- 
clares and  ordains  that  "all  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States." 

Chinese  persons,  bom  out  of  the  United  States,  remaining 
subjects  of  the  emperor  of  China,  and  not  having  become  citi- 
zens of  the  United  States,  are  entitled  to  the  protection  of  and 
owe  allegiance  to  the  United  States,  so  long  as  they  are  per- 
mitted by  the  United  States  to  reside  here;  and  are  "subject 
to  the  jurisdiction  thereof,"  in  the  same  sense  as  all  other 
aliens  residing  in  the  United  States.     *     *     * 

The  acts  of  Congress,  known  as  the  "Chinese  Exclusion 
Acts,"  the  earliest  of  which  was  passed  some  fourteen  years 
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after  the  adoption  of  the  constitutional  amendment,  cannot 
control  its  meaning,  or  impair  its  effect,  but  must  be  construed 
and  executed  in  subordination  to  its  provisions.  And  the  right 
of  the  United  States,  as  exercised  by  and  under  those  acts, 
to  exclude  or  to  expel  from  the  cojintry  persons  of  the  Chinese 
race,  born  in  China,  and  continuing  to  be  subjects  of  the  em- 
peror of  China,  though  having  acquired  a  commercial  domicile 
in  the  United,  States,  has  been  upheld  by  this  court,  for  rea- 
sons applicable  to  all  aliens  alike,  and  inapplicable  to  citizens, 
of  whatever  race  or  color.     *     *     * 

The  fourteenth  amendment  of  the  constitution,  in  the  declara- 
tion that ' '  all  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside,"  contem- 
plates two  sources  of  citizenship,  and  two  only,— ^birth  and 
naturalization.  Citizenship  by,  naturalization  can  only  be  ac- 
quired by  naturalization  under  the  authority  and  in  the  forms 
of  law.  But  citizenship  by  birth  is  established  by  the  merei 
fact  of  birth  under  the  circumstances  defined  in  the  constitu- 
tion. Every  person  born  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  becomes  at  once  a  citizen  of  the  United 
States,  and  needs  no  naturalization.  A  person  born  out  of  the 
jurisdiction  of  the  United  States  can  only  become  a  citizen 
by  being  naturalized,  either  by  treaty,  as  in  the  case  of  the 
annexation  of  foreign  territory,  or  by  authority  of  Congress, 
exercised  either  by  declaring  certain  classes  of  persons  to 
be  citizens,  as  in  the  enactments  conferring  citizenship  upon 
foreign-born  children  of  citizens,  or  by  enabling  foreigners 
individually  to  become  citizens  by  proceedings  in  the  judicial 
tribunals,  as  in  the  ordinary  provisions  of  the  naturalization 
acts. 

The  power  of  naturalization,  vested  in  Congress  by  the  Con- 
stitution, is  a  power  to  confer  citizenship,  not  a  power  to  take 
it  away.  "A  naturalized  citizen,"  said  Chief  Justice  Marshall, 
"becomes  a  member  of  the  society,  possessing  all  the  rights  of 
a  native  citizen,  and  standing,  in  the  view  of  the  constitution, 
on  the  footing  of  a  native.  The  constitution  does  not  authorize 
Congress  to  enlarge  or  abridge  those  rights.  The  simple  power 
of  the  national  legislature  is  to  prescribe  a  uniform  rule  of 
naturalization,  and  the  exercise  of  this  power  exhausts  it,  so 
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far  as  respects  the  individual.  The  constitution  then  takes 
him  up,  and,  among  other  rights,  extends  to  him  the  capacity 
of  suing  in  the  courts  of  the  United  States,  precisely  under  the 
same  circumstances  under  which  a  native  might  sue."  Osborn 
V.  Bank,  9  "Wheat.  738,  827.  Congress  having  no  power  to 
abridge  the  rights  conferred  by  the  constitution!  upon  those 
who  have  become  naturalized  citizens  by  virtue  of  acts  of  Con- 
gress a  fortiori,  no  act  or  omission  of  Congress,  as 
to  providing  for  the  naturalization  of  parents  or  chil- 
dren of  a  particular  race,  can  affect  citizenship  acquired  as  a 
birthright,  by  virtue  of  the  constitution  itself,  without  any  aid 
of  legislation.  The  fourteenth  amendment,  while  it  leaves  the 
power,  where  it  was  before,  in  Congress,  to  regulate  i  naturaliza- 
tion, has  conferred  no  authority  upon  Congress  to  restrict  the 
effect  of  birth,  declared  by  the  constitution  to  constitute  a 
sufiScient  and  complete  right  to  citizenship. 

No  one  doubts  that  the  amendment,  as  soon  as  it  was  pro- 
mulgated, applied  to  persons  of  African  descent  born  in  the 
United  States,  wherever  the  birthplace  of  their  parents  might 
have  been;  and  yet,  for  two  years  afterwards,  there  was  no 
statute  authorizing  persons  of  that  race  to  be  naturalized.  If 
the  omission  or  the  refusal  of  Congress  to  permit  certain  classes 
of  persons  to  be  made  citizens  by  naturalization  could  be  al- 
lowed the  effect  of  correspondingly  restricting  the  classes 
of  persons  who  should  become  citizens  by  birth,  it  would  be 
in  the  power  of  Congress,  at  any  time,  by  striking  negroes  out 
of  the  naturalization  laws,  and  limiting  those  laws,  as  they 
were  formerly  limited,  to  white  persons  only,  to  defeat  the  main 
purpose  of  the  constitutional  amendment. 

The  fact,  therefore,  that  acts  of  Congress  or  treaties  have 
not  permitted  Chinese  persons  born  out  of  this  country  to  be- 
come citizens  by  naturalization,  cannot  exclude  Chinese  per- 
sons born  in  this  country  from  the  operation  of  the  broad  and 
clear  words  Of  the  Constitution:  "All  persons  born  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citi- 
zens of  the  United  States." 

VII.  Upon  the  facts  agreed  in  this  case,  the  American  citi- 
zenship which  "Wong  Kim  Ark  acquired  by  birth  within  the 
United  States  has  not  been  lost  or  taken  away  by  anything 
happening  since  his  birth.    No  doubt  he  might  himself,  after 
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coming  of  age,  renounce  this  citizenship,  and  become  a  citi- 
zen of  the  country  of  his  parents,  or  of  any  other  country; 
for  by  our  law,  as  solemnly  declared  by  Congress,  "the  right 
of  ex;patriation  is  a  natural  and  inherent  right  of  all  people, ' ' 
and  "any  declaration,  instruction,  opinion,  order  or  direction 
of  any  officer  of  the  United  States,  which  denies,  restricts,  im- 
pairs or  questions  the  right  of  expatriation,  is  declared  incon- 
sistent with  the  fundamental  principles  of  the  republic."  Eev. 
St.  §  1999,  re-enacting  Act  July  27,  1868,  c.  249,  §  1  (15  Stat. 
223,  224).  Whether  any  act  of  himself,  or  of  his  parents,  dur- 
ing his  minority,  could  have  the  same  effect,  is  at.  least  doubtful. 
But  it  would  be  out  of  place  to  pursue  that  inquiry,  inasmuch 
as  it  is  expressly  agreed  that  his  residence  has  always  been 
in  the  United  States,  and  not  elsewhere ;  that  each  of  his  tem- 
porary visits  to  China,  the  one  for  some  months  when  he  was 
about  17  years  old,  and  the  other  for  something  lilie  a  year 
about  the  time  of  his  coming  of  age,  was  made  with  the  inten- 
tion of  returning,  and  was  followed  by  his  actual  return,  to 
the  United  States;  and  "that  said  Wong  Kim  Ark  has  not, 
either  by  himself  or  his  parents  acting  for  him,  ever  renounced 
his  allegiance  to  the  United  States,  and  that  he  has  never  done 
or  committed  any  act  or  thing  to  exclude  him  therefrom. ' ' 

The  .evident  intention,  and  the  necessary  effect,  of  the  sub- 
mission of  this  case  to  the  decision  of  the  court  upon  the  facts 
agreed  by  the  parties,  were  to  present  for  determination  the 
single  question,  stated  at  the  beginning  of  this  opinion,  namely, 
whether  a  child  born  in  the  United  States,  of  parents  of  Chinese 
descent,  who,  at  the  time  of  his  birth,  are  subjects  of  the  em- 
peror of  China,  but  have  a  permanent  domicile  and  residence 
in  the  United  States,  and  are  there  carrying  on  business,  and 
are  not  employed  in  any  diplomatic  or  official  capacity  under 
the  emperor  of  China,  becomes  at  the  time  of  his  birth  a  citi- 
zen of  the  United  States.  For  the  reasons  above  stated,  this 
court  is  of  opinion  that  the  question  must  be  answered  in  the 
affirmative. 

Order  afSrmed. 

[MR.  CHIEF  JUSTICE  FULLER,  with  whom  concurred 
MR.  JUSTICE  HARLAN,  dissented.] 
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Suffrage. 

MINOR  V.  HAPPERSETT. 

21  Wall.  162  (U.  S.).    1874. 

The  CHIEF  JUSTICE  delivered  the  opinion  of  the  court. 
The  question  is  presented  in  this  case,  whether,  since  the 
adoption  of  the  fourteenth  amendment,  a  woman,  who  is  a  citi- 
zen of  the  United  States  and  of  the  State  of  Missouri,  is  a  voter 
in  that  State,  notwithstanding  the  provision  of  the  constitution 
and  laws  of  the  State,  which  confine  the  right  of  suffrage  to 
men  alone.  We  might,  perhaps,  decide  the  case  upon  other 
grounds,  but  this  question  is  fairly  made.  From  the  opinion 
we  find  that  it  was  the  only  one  decided  in  the  court  below,  and 
it  is  the  only  one  which  has  been  argued  here.  The  case  was 
undoubtedly  brought  to  this  court  for  the  sole  purpose  of  hav- 
ing that  question  decided  by  us,  and  in  view  of  the  evident  pro- 
priety there  is  of  having  it  settled,  so  far  as  it  can  be  by  such 
a  decision,  we  have  concluded  to  waive  all  other  considerations 
and  proceed  at  once  to  its  determination. 

It  is  contended  that  the  provisions  of  the  constitution  and 
laws  of  the  State  of  Missouri  which  confine  the  right  of  suffrage 
and  registration  therefor  to  men,  are  in  violation  of  the  Con- 
stitution of  the  United  States,  and  therefore  void.  The  argu- 
ment is,  that  as  a  woman,  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  is  a  citizen  of  the 
United  States  and  of  the  State  in  which  she  resides,  she  has  the 
right  of  suffrage  as  one  of  the  privileges  and  immunities  of  her 
citizenship  which  the  State  cannot  by  its  laws  or  constitution 
abridge. 

There  is  no  doubt  that  women  may  be  citizens.  They  are  per- 
sons and  by  the  fourteenth  amendment,  "All  persons  born  or 
naturalized  ia  the  United  States  and  subject  to  the  jurisdiction 
thereof"  are  expressly  declared  to  be  "citizens  of  the -United 
States  and  of  the  State  wherein  they  reside."  But,  in  our 
opinion,  it  did  not  need  this  amendment  to  give  them  that  posi- 
tion. Before  its  adoption  the  Constitution  of  the  United  States 
did  not  in  terms  prescribe  who  should  be  the  citizen  of  the 
United  States  or  of  the  several  States,  yet  there  were  necessar- 
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ily  such  citizens  without  such  provision.  There  cannot  be  a 
nation  without  a  people.  The  very  idea  of  a  political  com- 
munity, such  as  a  nation  is,  implies  an  association  of  persons 
for  the  promotion  of  their  general  welfare.  Each  one  of  the 
persons  associated  becomes  a  member  of  the  nation  formed  by 
the  association.  He  owes  it  allegiance  and  is  entitled  to  its 
protection.  Allegiance  and  protection  are,  in  this  connection, 
reciprocal  obligations.  The  one  is  a  compensation  for  the 
other;  allegiance  for  protection  and  protection  for  allegiance. 

For  convenience  it  has  been  found  necessary  to  give  a  name 
to  this  membership.  The  object  is  to  designate  by  a  title  the 
person  and  the  relation  he  bears  to  the  nation.  For  this  pur- 
pose the  words  "subject,"  "inhabitant,"  and  "citizen"  have 
been  used,  and  the  choice  between  them  is  sometimes  made  to 
depend  upon  the  form  of  the  Government.  Citizen  is  now  more 
commonly  employed,  however,  and  as  it  has  been  considered 
better  suited  to  the  descriptions  of  one  living  under  a  repub- 
lican government  it  was  adopted  by  nearly  all  of  the  States 
upon  their  separation  from  Great  Britain,  and  was  afterwards 
adopted  in  the  Articles  of  Confederation  and  in  the  Constitu- 
tion of  the  United  States.  "When  used  in  this  sense  it  is  under- 
stood as  conveying  the  idea  of  membership  of  a  nation,  and 
nothing  more. 

To  determine,  then,  who  were  citizens  of  the  United  States 
before  the  adoption  of  the  amendment  it  is  necessary  to  ascer- 
tain what  persons  originally  associated  themselves  together  to 
form  the  nation,  and  what  were  afterwards  admitted  to  mem- 
bership. 

Looking  at  the  Constitution  itself  we  find  that  it  was  or- 
dained and  established  by  "the  people  of  the  United  States," 
and  then  going  further  back,  we  find  that  there  were  the  people 
of  the  several  States  that  had  before  dissolved  the  political 
bands  which  connected  them  with  Great  Britain' and  assumed 
a  separate  and  equal  station  among  the  powers  of  the  earth,  and 
that  had  by  Articles  of  Confederation  and  Perpetual  Union,  in 
which  they  took  the  name  of  "the  United  States  of  America," 
entered  into  a  firm  league  of  friendship  with  each  other  for 
their  common  defense,  the  security  of  their  liberties  and  their 
miitual  and  general  welfare,  binding  themselves  to  assist  each 
other  against  all  force  offered  to  or  attack  made  upon  them, 

647 


42  CONSTITUTIONAL  LAW 

or  any  of  them,  on  account  of  religion,  sovereignty,  trade  or 
any  other  pretence  whatever. 

"Whoever,  then,  was  one  of  the  people  of  either  of  these 
States,  when  the  Constitution  of  the  United  States  was  adopted, 
because  ipso  facto  a  citizen — a  member  of  the  nation  created  by 
its  adoption.  He  was  one  of  the  persons  associating  together 
to  form  the  nation,  and  was,  consequently,  one  of  its  original 
citizens.  As  to  this  there  has  never  been  a  d,oubt.  Disputes 
have  arisen  as  to  whether  or  not  certain  'persons  or  certain 
classes  of  persons  were  part  of  the  people  at  the  time,  but  never 
as  to  their  citizenship  if  they  were. 

Additions  might  always  be  made  to  the  citizenship  of  the 
United  States  in  two  ways :  first,  by  birth,  and  second,  by  nat- 
uralization. This  is  apparent  from  the  Constitution  itself,  for 
it  provides  that  "no  person  except  a  natural-born  citizen  or 
a  citizen  of  the  United  States  at  the  time  of  the  adoption  of  the 
Constitution,  shall  be  eligible  to  the  office  of  President,"  and 
that  Congress  shall  have  power  to  "establish  a  uniform  rule 
of  naturalization."  Thus  new  citizens  may  be  born  or  they 
may  be  created  by  naturalization.    *     *    * 

It  is  sufficient  for  everything  we  have  now  to  consider  that 
all  children  born  of  citizen  parents  within  the  jurisdiction  are 
themselves  citizens.  The  words  "all  children"  are  certainly  as 
comprehensive,  when  used  in  this  connection,  as  "all  persons," 
and  if  females  are  included  in  the  last  they  must  be  in  the  first. 
That  they  are  included  in  the  last  is  not  denied.  In  fact  the 
whole  argument  of  the  plaintiff  proceeds  upon  that  idea. 

Under  the  power  to  adopt  a  uniform  system  of  naturalizatioii 
Congress,  as  early  as  1790  provided  "that  any  alien,  being  a 
free-  white  person,"  might  be  admitted  as  a  citizen  of  the 
United  States  and  that  the  children  of  such  persons  so  natural- 
ized, dwelling  within  the  United  States,  being  under  twenty-one 
years  of  age  at  the  time  of  such  naturalization,  should  also  be 
considered  citizens  of  the  United  States,  and  that  the  children 
of  citizens  of  the  United  States  that  might  be  born  beyond  the 
sea,  or  out  of  the  limits  of  the  United  States,  should  be  con- 
sidered as  natural-born  citizens.     *     *     * 

As  early  as  1804  it  was  enacted  by  Congress  that  when  any 
alien  who  had  declared  his  intention  to  become  a  citizen  in  the 
manner  provided  by  law  died  before  he  was  actually  natural- 
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ized  his  widow  and  children  should  be  considered  as  citizens  of 
the  United  States,  and  entitled  to  all  rights  and  privileges  as 
such  upon  taking  the  necessary  oath;  and  in  1855  it  was  fur- 
ther provided  that  any  woman  who  might  lawfully  be  natural- 
ized under  the  existing  laws,  married,  or  who  should  be  married 
to  a  citizen  of  the  United  States  should  be  deemed  and  taken 
to  be  a  citizen.  ' 

Prom  this  it  is  apparent  that  from  the  commencement  of  the 
legislation  upon  this  subject  alien  women  and  alien  minors 
could  be  made  citizens  by  naturalization,  and  we  think  it  will 
not  be  contended  that  this  would  have  been  done  if  it  had  not 
been  supposed  that  native  women  and  native  minors  were 
already  citizens  by  birthr. 

But  if  more  is  necessary  to  show  that  women. have  always 
been  considered  as  citizens  the  same  as  men,  abundant  proof 
is  to  be  found  in  the  legislation  and  judicial  history  of  the 
country.     *     *     * 

In  the  legislative  department  of  the  Government  similar 
proof  will  be  found.  Thus,  in  the  pre-emption  laws,  a  widow 
"being  a  citizen  of  the  United  States,"  is  allowed  to  make  set- 
tlement on  the  public  lands  and  purchase  upon  the  terms  speci- 
fied and  women,  "being  citizens  of  the  United  States"  are  per- 
mitted to  avail  themselves  of  the  benefit  of  the  homestead  law. 

Other  proof  of  like  character  might  be  found,  but  certainly 
more  cannot  be  necessary  to  establish  the  fact  that  sex  has 
never  been  made  one  of  the  elements  of  citizenship  in  the 
United  States.  In  this  respect  men  have  never  had  an  advan- 
tage over  women.  The  same  laws  precisely  apply  to  both.  The 
fourteenth  amendment  did  not  affect  the  citizenship  of  women 
any  more  than  it  did  of  inen.  In  this  particular,  therefore, 
the  rights  of  Mrs.  Minor  do  not  depend  upon  the  amendment. 
She  has  always  been  a  citizen  from  her  birth,  and  entitled  to 
all  the  privileges  and  immunities  of  citizenship.  The  amend- 
ment, prohibited  the  State  of  which  she  is  a  citizen  from  abridg- 
ing any  of  her  privileges  and  immunities  as  a  citizen  of  the 
United  States ;  but  it  did  not  confer  citizenship  upon  her.  That 
she  had  before  its  adoption. 

If  the  right  of  suffrage  is  one  of  the  necessary  privileges 
of  a  citizen  of  the  United  States,  then  the  Constitution  and  laws 
of  Missouri  confining  it  to  men  are  in  violation  of  the  Constitu- 
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tion  of  the  United  States,  as  amended,  and  consequently  void. 
The  direct  question  is,  therefore,  presented  whether  all  citizens 
are  necessarily  voters. 

The  Constitution  does  not  define  the  privileges  and  immuni- 
ties of  citizens.  For  that  definition  we  must  look,  elsewhere.  In 
this  case  we  need  not  determine  what  they  are  but  only  whether 
suffrage  is  necessarily  one  of  them. 

It  certainly  is  nowhere  made  so  in  express  terms.  The  United 
States  has  no  voters  in  the  States  of  its  own  creation.  The  elec- 
tive officers  of  the  United  States  are  all  elected  directly  or  indi- 
rectly by  State  voters.     *     *     * 

The  amendment  did  not  add  to  the  privileges  and  immunities 
of  a  citizen.  It  simply  furnished  an  additional  guaranty  for 
the  protection  of  such  as  he  already  had.  No  new  voters  were 
necessarily  made  by  it.  Indirectly  it  may  have  had  that  effect, 
because  it  may  have  increased  the  number  of  citizens  entitled 
to  suffrage  under  the  constitution  and  laws  of  the  State,  but 
it  operates  for  this  purpose,  if  at  all,  through  the  States  and 
the  State  law  and  not  directly  upon  the  citizen. 

It  is  clear,  therefore,  we  think,  that  the  Constitution,  has  not 
added  the  right  of  suffrage  to  the  privileges  and  immunities 
of  citizenship  as  they  existed  at  the  time  it  was  adopted.  This 
makes  it  proper  to  inquire  whether  suffrage  was  coextensive 
with  the  citizenship  of  the  States  at  the  time  of  its  adoption. 
If  it  was  then  it  may  with  force  be  argued  that  suffrage  was 
one  of  the  rights  which  belonged  to  citizenship,  and  in  the 
enjoyment  of  which  every  citizen  must  be  protected.  But  if 
it  was  not,  the  contrary  may  with  propriety  be  assumed. 

"When  the  Federal  Constitution  was  adopted,  all  the  States 
with  the  exception  of  Rhode  Island  and  Connecticut,  had  con- 
stitutions of  their  own.  These  two  continued  to  act  under 
their  charters  from  the  Crown.  Upon  an  examination  of  these 
constitutions  we  find  that  in  no  State  were  all  citizens  permit- 
ted to  vote. 

******* 

In  this  condition  of  the  law  in  respect  to  suffrage  in  the 
several  States  it  cannot  for  a  moment  be  doubted  that^if  it  had 
been  intended  to  make  all  citizens  of  the  United  States  voters, 
the  framers  of  the  Constitution  would  not  have  left  it  to  im- 
plication.   So  important  a  change  in  the  condition  of  citizen- 
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ship  as  it  actually  existed,  if  intended,  would  have  been  ex- 
pressly declared. 

But  if  further  proof  is  necessary  to  show  that  no  such  change 
was  intended,  it  can  easily  be  found  both  in  and  out  of  the 
Constitution.  By  Article  4,  Section  2,  it  is  provided  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States."  If  suffrage  is 
necessarily  a  part  of  citizenship,  then  the  citizens  of  each 
State  must  be  entitled  to  vote  in  the  several  States  precisely 
as  their  citizens  are.  This  is  more  than  asserting  that  they  may 
change  their  residence  and  become  citizens  of  the  State  and 
thus  be  voters.  It  goes  to  the  extent  of  insisting  that  while 
retaining  their  original  citizenship  they  may  vote  in  any  State. 
This,  we  think,  has  never  been  claimed.  And  again,  by  the 
very* terms  of  the  amendment  we  have  been  considering  (the 
fourteenth),  "Representatives  shall  be  apportioned  among  the 
several  States  according  to  their  respective  numbers,  counting 
the  whole  number  of  persons  in  each  State,  excluding  Indians 
not  taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  the  President  and  Vice-President  of  the 
United  States,  representatives  in  Congress,  the  executive  and 
judicial  officers  of  a  State,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State 
being  twenty-one  years  of  age  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion 
or  other  crimes,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male 
citizens  shg,ll  bear  to  the  whole  number  of  male  citizens  twenty- 
one  years  of  age  in  such  State."  Why  this,  if  it  was  not  in 
the  power  of  the  legislature  to  deny  the  right  of  suffrage  to 
some  male  inhabitants?  And  if  suffrage  was  necessarily  one 
of  the  absolute  rights  of  citizenship,  why  confine  the  operation 
of  the  limitation  to  male  inhabitants?  Women  and  children 
are,  as  we  have  seen,  "persons."  They  are  counted  in  the  enu- 
meration upon  which  the  apportionment  is  to  be  made,  but 
if  they  were  necessarily  voters  because  of  their  citizenship 
unless  clearly  excluded,  why  inflict  the  penalty  for  the  ex- 
elusion  of  males  alone  ?  Clearly,  no  such  form  of  words  would 
have  been  selected  to  express  the  idea  here  indicated  if  suffrage** 
was  the  absolute  right  of  all  citizens. 
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As  has  been  seen,  all  the  citizens  of  the  States  were  not  in- 
vested with  the  right  of  suffrage.  In  all,  save  perhaps  New 
Jersey,  this  right  was  only  bestowed  upon  men  and  not  upon 
all  of  them.  Under  these  circumstances  it  is  certainly  now 
too  late  to  contend  that  a  Government-is  not  republican,  within 
the  meaning  of  this  guaranty  jn  the  Constitution,  because  wo- 
men are  not  made  voters. 

The  same  may  be  said  of  the  other  provisions  just  quoted. 
"Women  were  excluded  from  suffrage  in  nearly  all  the  States 
by  the  express  provision  of  their  constitution  and  laws.  If 
that  had  been  equivalent  to  a  bill  of  attainder,  certainly  its 
abrogation  would  not  have  been  left  to  implication.  Nothing 
less  than  express  language  would  have  been  employed  to  ef- 
fect so  radical  a  change.  So  also  of  the  amendment  which 
I  declares  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  adopted  as  it  was  as  early 
as  1791.  If  suffrage  was  intended  to  be  included  within  its 
obligations,  language  better  adapted  to  express  that  intent 
would  most  certainly  have  been  employed.  The  right  of  suff- 
rage, when  granted,  will  be  protected.  He  who  has  it  can 
only  be  deprived  of  it,  by  due  process  of  law,  but  in  order  to 
claim  protection  he  must  first  show  that  he  has  the  right.  *  *  * 

Certainly,  if  the  courts  can  consider  any  question  settled, 
this  is  one.  For  nearly  ninety  years  the  people  have  acted 
upon  the  idea  that  the  Constitution,  when  it  conferred  citizen- 
ship did  not  necessarily  confer  the  right  of  suffrage. 

If  uniform  praiCtice  long  continued  can  settle  the  construc- 
tion of  so  important  an  instrument  as  the  constitution  of  the 
United  States  confessedly  is,  most  certainly  it  has  been  done 
here.  Our  province  is  to  decide  what  the  law  is,  not  to  declare 
what  it  should  be. 

We  have  given  this  case  the  careful  consideration  its  impor- 
tance demands.  If  the  law  is  wrong,  it  ought  to  be  changed; 
but  the  power  for  that  is  not  with  us.  The  arguments  addressed 
to  us  bearing  upon  such  a  view  of  the  subject  may  perhaps  be 
sufficient  to  induce  those  having  the  power  to  make  the  altera- 
tion, but  they  ought  not  to  be  permitted  to  influence  our  judg- 
^  ment  in  determining  the  present  rights  of  the  parties  now  liti- 
gating before  us.  No  argument  as  to  the  women's  need  of 
suffrage  can  be  considered.    We  can  only  act  upon  her  righta 
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as  they  exist.  It  is  not  for  us  to  look  at  the  hardship  of  with- 
holding.  Our  duty  is  at  an  end  if  we  find  it  is  within  the  power 
of  a  State  to  withhold. 

Being  unanimously  of  the  opinion  that  the  Constitution  of 
the  United  States  does  not'  confer  the  right  of  suffrage  upon 
any  one,  and  that  the  constitutions  and  laws  of  the  several 
States,  which  commit'  that  important  trust  to  men  alone,  are 
not  necessarily  void,  we 

,  AfBrm  the  judgment. 


Bepublican  Form  of  Government. 

TEXAS  V.  "WHITE  ET  AL. 

7Wall.  700  (U.  S.).    1868. 

(See  Part  II.) 

The  other  allegation  presents  a  question  of  jurisdiction.  It 
is  not  questioned  that  this  court  has  original  jurisdiction  of 
suits  by  States  against  citizens  of  other  States,  or  that  the 
States  entitled  to  invoke  this  jurisdiction  must  be  States  of  the 
Union.  But,  it  is  equally  clear  that  no.  such  jurisdiction  has 
been  conferred  upon  this  court  of  suits  by  any  other  political 
communities  than  such  States. 

If,  therefore,  it  is  true  that  the  State  of  Texas  was  not  at 
the  time  of  filing  this  bill,  or  is  not  now,  one  of  the  United 
States,  we  have  no  jurisdiction  of  this  suit,  and  it  is  our  duty 
to  dismiss  it.     *     *     * 

It  [the  word  state]  describes  sometimes  a  people  or  com- 
munity of  individuals  united  more  or  less  closely  in  political 
relations,  inhabiting  temporarily  or  permanently  the  same 
country;  often  it  denotes  only  the  country  or  territorial  re- 
gion, inhabited  by  such  a  community;  not  unfrequently  it  is 
applied  to  the  government  under  which  the  people  live;  at 
other  times  it  represents  the  combined  idea  of  people,  territory, 
and  government.     *     *     * 

In  the  Constitution  the  term  state  most  frequently  expresses 
the  combined  idea  just  noted,  of  people,  territory,  and  govern- 
ment.   A  State,  in  the  ordinary  sense  of  the  Constitution,  is  a 
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political  community  of  free  citizens,  occupying  a  territory  of 
defined  boundaries,  and  organized  under  a  government  sanc- 
tioned and  limited  by  a  written  constitution,  and  established 
by  the  consent  of  the  governed.  It  is  the  union  of  such  states, 
under  a  common  constitution,  which  forms  the  distinct  and 
greater  political  unit,  which  that  Constitution  designates  as  the 
United  States,  and  makes  of  the  people  and  states  which  com- 
pose it  one  people  and  one  country.     *     *     * 

In  all  respects,  so  far  as  the  objects  could  be  accomplished 
by  ordinances  of  the  convention,  by  a,cts  of  the  legislature, 
and  by  votes  of  the  citizens,  the  relations  of  Texas  to  the~ 
Union  were  broken  up,  and  new  relations  to  a  new  govern- 
ment were  established  for  them. 

The  position  thus  assumed  could  only  be  maintained  by 
arms,  and  Texas  accordingly  took  part,  with  other  Confederate 
States,  in  the  war  of  the  rebellion,  which  these  events  made 
inevitable.  During  the  whole  of  that  war  there  was  no  gov- 
ernor, or  judge,  or  any  other  State  officer  in  Texas,  who  rec- 
ognized the  National  authority.  Nor  was  any  officer  of  the 
United  States  permitted  to  exercise  any  authority  whatever 
under  the  National  Government  within  the  limits  of  the  State, 
except  under  the  immediate  protection  of  the  National  military 
forces. 

Did  Texas,  in  consequence  of  these  acts,  cease  to  be  a  State? 
Or,  if  not,  did  the  State  cease  to  be  a  member  of  the  Union! 

It  is  needless  to  discuss,  at  length,  the  question  whether  the 
right  of  a  State  to  withdraw  from  the  Union  for  any  cause, 
regarded  by  herself  as  sufficient,  is  consistent  with  the  Consti- 
tution of  the  United  States. 

The  Union  of  the  States  never  was  a  purely  artificial  and  ar- 
bitrary relation.  It  began  among  the  Colonies,  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred  principles,  similar 
interests,  and  geographical  relations.  It  was  confirmed  and 
strengthened  by  the  necessities  of  war,  and  received  definite 
form,  and  character,  and  sanction  from  the  Articles  of  Con- 
federation. By  these  the  Union'  was  solemnly  declared  to 
"be  perpetual."  And  when  these  Articles  were  found  to  be 
inadequate  to  the  exigencies  of  the  country,  the  Constitution 
was  ordained  "to  form  a  more  perfect  Union."  It  is  difficult 
to  convey  the  idea  of  indissoluble  unity  more  clearly  than  by 
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these  words.  What  can  be  indissoluble  if  a  perpetual  Union, 
made  more  perfect,  is  not? 

But  the  perpetuity  and  indissolubility  of  the  Union,  by  no 
means  applies  the  loss  of  distinct  and  individual  existence,  or 
of  the  right  of  self-government  by  the  States.  Under  the  Ar- 
ticles of  Confederation,  each  State  retained  its  sovereignty, 
freedom,  and  independence,  and  every  power,  jurisdiction, 
and  right  not  expressly  delegated  to  the  United  States.  Under 
the  Constitution,  though  the  powers  of  the  States  were  much 
restricted,  still,  all  powers  not  delegated  to  the  United  States, 
nor  prohibited  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people.  And  we  have  already  had  occasion  to 
remark  at  this  term,  that  "the  people  of  each  State  compose 
a  State,  having  its  own  government,  and  endowed  with  all 
the  functions  essential  to  separate  and  independent  existence,'' 
and  that  "without  the  States  in  union,  there  could  be  no  such 
political  body  as  the  United  States."  (County  of  Lane  v.  The 
State  of  Oregon,  7  Wallace,  76.)  IvTot  only  therefore  can  there 
be  no  loss  of  separate  and  independent  autonomy  to  the 
States,  through  their  union  and  under  the  Constitution,  but  it 
may  be  not  unreasonably  Said  that  the  preservation  of  the 
States,  and  the  maintenance  of  their  governments  are  as  much 
within  the  design  and  care  of  the  Constitution  as  the  preserva- 
tion of  the  Union  and  the  maintenance  of  the  National  Gov- 
ernment. The  Constitution,  ia  all  of  its  provisions,  looks  to 
an  indestructible  Union,  composed  of  irldestructible  States. 

When,  therefore,  Texas  became  one  of  the  United  States,  she 
entered  into  an  indissoluble  relation.  All  the  obligations  of 
perpetual  union  and  all  the  guaranties  of  republican  govern- 
ment in  the  Union,  attached  at  once  tq  the  State.  The  act 
which  consummated  her  admission  into  the  Union  was  some- 
thing more  than  a  compact ;  it  was  the  incorporation  of  a  new 
member  into  the  political  body.  And  it  was  final.  The  union 
between  Texas  and  the  other  States  was  as  complete,  as  per- 
petual, and  as  indissoluble  as  the  union  between  the  original 
States.  There  was  no  place  for  reconsideration,  or  revocation, 
except  through  revolution,  or  through  consent  of  the  States. 

Considered  therefore  as  transacted  under  the  Constitution, 
the  ordinance  of  secession,  adopted  by  the  convention  and  rati- 
fied by  a  majority  of  the  citizens  of  Texas,  and  all  the  acts  of 
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her  legislature  intended  to  give,  effect  to  that  ordinance,  were 
absolutely  null.  They  were  utterly  without  operation  in  law. 
The  obligation  of  the  State,  as  a  member  of  the  Union,  and 
of  every  citizen  of  the  State,  as  a  citizen  of  the  United  States, 
remained  perfect  and  unimpaired.  It  certainly  follows  that 
the  State  did  not  cease  to  be  a  State,  nor  her  citizens  to  be 
citizens  of  the  Union.  If  this  were  otherwise,  the  State  must 
have  become  foreign,  and  her  citizens  foreigners.  The  war 
must  have  ceased  to  be  a  war  for  the  suppression  of  rebellion, 
and  must  have  become  a  war  for  conquest  and  subjugation. 

Our  conclusion  therefore  is,  that  Texas  continued  to  be  a 
State,  and  a  State  of  the  Union,  notwithstanding  the  transac- 
tions to  which  we  have  referred.  And  this  conclusion,  in  our 
judgment,  is  not  in  conflict  with  any  act  or  declaration  of  any 
department  of  the  National  Government,  but  entirely  in  ac- 
cordance with  the  whole  series  of  such  acts  and  declarations 
since  the  first  outbreak  of  the  rebellion. 

But  in  order  to  the  exercise,  by  a  State,  of  the  right  to  sue 
in  this  court,  there  needs  to  be  a  State  government,  competent 
to  represent  the  State  in  its  relations  with  the  National  Gov- 
ernment, so  far  at  least  as  the  institution  and  prosecution  of 
a  suit  is  concerned. 

And  it  is  by  no  means  a  logical  conclusion,  from  the  premises 
which  we  have  endeavored  to  establish,  that  the  governmental 
relations  of  Texas  to  the  Union  remained  unaltered.  Obliga- 
tions often  remain  unimpaired,  while  relations  are  greatly 
changed.  The  obligations  of  allegiance  to  the  State,  and  of  obe- 
dience to  her  laws,  subject  to  the  Constitution  of  the  United 
States,  are  binding  upon  all  citizens,  whether  faithful  or  un- 
faithful to  them;  biA  the  relations  which  subsist  while  these 
obligations  are  performed,  are  essentially  different  from  those 
which  arise  when  they  are  disregarded  and  set  at  naught.  And 
the  same  must  necessarily  be  true  of  the  obligations  and  re- 
lations of  States  and  citizens  to  the  Union.  No  one  has  been 
bold  enough  to  contend  that,  while  Texas  was  controlled  by  a 
government  hostile  4o  the  United  States,  and  in  affiliation  with 
a  hostile  confederation,  waging  war  upon  the  United  States, 
Senators  chosen  by  her  legislature,  or  representatives  elected 
by  her  citizens,  were  entitled  to  seats  in  .Congress ;  or  that  any 
suit,  instituted  in  her  name,  could  be  entertained  in  this  court. 
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All  admit  that,  during  this  condition  of  civil  war,  the  rights  of 
the  State  as  a  member,  and  of  her  people  as  citizens,  of  the 
Union,  wer6  suspended.  The  government  and  the  citizens  of 
the  State,  refusing  to  recognize  their  constitutional  obliga- 
tions, assumed  the  character  of  enemies,  and  incurred  the  con- 
sequences of  rebellion. 

These  new  relations  imposed  new  duties  upon  the  United 
States.  The  first  was  that  of  suppressing  the  rebellion.  The 
next  was  that  o?  re-establishing  the  broken  relations  of  the 
State  with  the  Union.  The  first  of  these  duties  having  been 
performed,  the  next  necessarily  engaged  the  attention  of  the 
National  Government. 

The  authority  for  the  performance  of  the  first  had  been 
found  in  the  power  to  suppress  insurrection  and  carry  on  war ; 
for  the  performance  of  the  second,  authority  was  derive'd  from 
the  obligation  of  the  United  States  to  guarantee  to  every  State 
in  the  Union  a  republican  form  of  government.  The  latter, 
indeed,  in  the  case  of  a  rebellion  which  involves  the  govern- 
ment of  a  State,  and  for  the  time  excludes  the  National  au- 
thority from  its  limits,  seems  to  be  a  necessary  complement  to 
the  former. 

Of  this,  the  case  of  Texas  furnishes  a  striking  illustration. 
When  the  war  closed  there  was  no  government  in  the  State 
except  that  which  had  been  organized  for  the  purpose  of  wag- 
ing war  against  the  United  States.  That  government  imme- 
ditely  disappeared.  The  chief  functionaries  left  the  State. 
Many  of  the  subordinate  officials  followed  their  example.  Legal 
responsibilities  were  annulled  or  greatly  impaired.  It  was  in- 
evitable that  great  confusion  should  prevail.  If  order  was 
maintained,  it  was  where  the  good  sense  and  virtue  of  the  citi- 
zens gave  support  to  local  acting  magistrates,  or  supplied  more 
directly  the  needful  restraints. 

A  grea|;  social  change  increased  the  difficulty  of  the  situation. 
Slaves,  in  the  insurgent  States,  with  certain  local  exceptions, 
had  been  declared  free  by  the  Proclamation  of  Emancipation; 
and  whatever  question  might  be  made  as  to  the  effect  of  that 
act,  under  the  Constitution,  it  was  clear,  from  the  beginning, 
that  its  practical  operation,  in  connection  with  legislative  acts 
of  like  tendency,  must  be  complete  enfranchisement.  "Wher- 
ever the  National  forces  obtained  control,  the  slaves  became 
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freemen.  Support  to  the  acts  of  Congress  and  the  proclama- 
tion of  the  President,  concerning  slaves,  was  made  a  condition 
of  amnesty  (13  Stats,  at  Large,  737)  by  President  Lincoln, 
in  December,  1863,  and  by  President  Johnson,  in  May,  1865 
(lb.,  758).  And  emancipation  was  confirmed,  rather  than  or- 
dained, in  the  insurgent  States  by  the  Amendment  to  the  Con- 
stitution prohibiting  slavery  throughout  the  Union,  which  was 
proposed  by  Congress  in  February,  1865,  and  ratified,  before 
the  close  of  the  following  autumn,  by  thet  requisite  three- 
fourths  of  the  States  (lb.,  774,  775). 

The  new  freemen  necessarily  became  part  of  the  people,  and 
the  people  still  constituted  the  State;  for  States,  like  indi- 
viduals, retain  their  identity,  though  changed  to  some  extent 
in  their  constituent  elements.  And  it  was  the  State,  thus  con- 
stituted, which  was  now  entitled  to  the  benefit  of  the  constitu- 
tional guarantee. 

There  being  then  no  government  in  Texas  in  constitutional 
relations  with  .the  Union,  it  became  the  duty  of  the  United 
States  to  provide  for  the  restoration  of  such  a  government.  But 
the  restoration  of  the  government  which  existed  before  the  re- 
bellion, without  a  new  election  of  officers,  was  obviously  im- 
possible; and  before  any  such  electian  could  be  properly  held, 
it  was  necessary  that  tjie  old  Constitution  should  receive  such 
amendments  as  would  conform  its  provisions  to  the  new  condi- 
tions created  by  emancipation,  and  afford  adequate  security  to 
the  people  of  the  State. 

In  the  exercise  of  the  power  conferred  by  the  guarantee 
clause,  as  in  the  exercise  of  every  other  constitutional  power, 
a  discretion  in  the  choice  of  means  is  necessarily  allowed.  It 
is  essential  only  that  the  means  must  be  necessary  and  proper 
for  carrying  into  execution  the  power  conferred,  through  the 
restoration  of  the  State  to  its  constitutional  relations,  under 
a  republican  form  of  government,  and  that  no  acts  be  done,  and 
no  authority  exerted,  which  is  either  prohibited  or  unsanc- 
tioned by  the  Constitution. 

It  is  not  important  to  review,  at  length,  the  measures  which 
have  been  taken,  under  this  power,  by  the  executive  and  legis- 
lative departments  of  the  National  Government.  It  is  proper, 
however,  to  observe  that  almost  immediately  after  the  cessa- 
tion of  organized  hostilities,  and  while  the  war  yet  smouldered 
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in  Texas,  the  President  of  the  United  States  issued  his  procla- 
mation appointing  a  provisional  Governor  for  the  State,  and 
providing  for  the  assembling  of  a  convention,  with  a  view  to 
the  re-establishment  of  a  republican  government,  under  an 
amended  constitution,  and  to  the  restoration  of  the  State  to 
her  proper  constitutional  relations.  A  convention  was  ac- 
cordingly assembled,  the  constitution  amended,  elections  held, 
and  a  State  government,  acknowledging  its  obligations  to  the 
Union,  established. 

"Whether  the  action  then  taken  was,  in  all  respects,  war- 
ranted by  the  Constitution,  it  is  not  now  necessary  to  deter- 
_mine.  The  power  exercised  by  the  President  was  supposed, 
doubtless,  to  be  derived  from  his  constitutional  functions,  as 
commander-in-chief ;  and,  so  long  as  the  war  continued,  it  can- 
not be  denied  that  he  might  institute  temporary  government 
within  insurgent  districts,  occupied  by  the  National  forces,  or 
take  measures,  in  any  State,  for  the  restoration  of  State  govern- 
ment faithful  to  the  Union,  employing,  however,  in  such  ef- 
forts, only  such  means  and  agents  as  were  authorized  by  con- 
stitutional laws. 

But  the  power  to  carry  into  effect  the  clause  of  guarantee  is 
primarily  a  legislative  power,  and  resides  in  Congress.  "Under 
the  fourth  article  of  the  Constitution,  it  rests  with  Congress  to 
decide  what  government  is  the  established  one  in  a  State.  For, 
as  the  United  States  guarantee  to  each  State  a  republican  gov- 
ernment. Congress  must  necessarily  decide  what  government 
is  established  in  the  State,  before  it  can  determine  whether  it 
is  republican  or  not." 

This  is  the  language  of  the  late  Chief  Justice,  speaking  for 
this  court,  in  a  case  from  Rhode  Island  (Luther  v.  Borden,  7 
Howard,  42),  arising  from  the  organization  of  opposing  gov- 
ernments in  that  Statfe.  And  we  think  that  the  principle  sanc- 
tioned by  it  may  be  applied,  with  even  more  propriety,  to  the 
ease  of  a  State  deprived  of  all  rightful  government  by  revo- 
lutionary violence;  though  necessarily  limited  to  eases  where 
the  rightful  government  is  thus  subverted,  or  in  imminent  dan- 
ger of  being  overthrown  by  an  opposing  government,  set  up  by 
force  within  the  State. 

The  action  of  the  President  must,  therefore,  be  considered  as 
provisional,  and,  in  that  light,  it  seems  to  have  been  regarded 
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by  Congress.  It  was  taken  after  the  term  of  the  38th  Congress 
had  expired.  The  39th  Congress,  which  assembled  in  Decem- 
ber, 1865,  followed  by  the  40th  Congress,  which  met  in  March, 
1867,  proceeded,  after  long  deliberation,  to  adopt  various 
measures  for  reorganization  and  restoration.  These  measures 
were  embodied  in  proposed  amendments  to  the  Constitution, 
and  in  the  acts  known  as  the  Keconstruetion  Acts,  which  have 
been  so  far  carried  into  effect  that  a  majority  of  the  States 
which  were  engaged  in  the  rebellion  have  been  restored  to  their 
constitutional  relations,  under  forms  of  government,  adjudged 
to  be  republican  by  Congress,  through  the  admission  of  their 
"Senators  and  Representatives  into  the  councils  of  the  Union." 

Nothing  in  the  case  before  us  requires  the  court  to  pronounce 
judgment  upon  the  constitutionality  of  any  particular  pro- 
vision of  these  acts. 

But  it  is  important  to  observe  that  these  acts  themselves 
show  that  the  governments,  which  had  been  established  and 
had  been  in  actual  operation  under  executive  direction,  were 
recogtiized  by  Congress  as  provisional,  as  existing,  and  as  cap- 
able of  continuance. 

By  the  act  of  March  2,  1867  (14  Stats,  at  Large,  428),  the 
first  of  the  series,  these  governments  were,  indeed,  pronounced 
illegal  and  were  subjected  to  military  control,  and  were  de- 
clared to  be  provisional  only;  and  by  the  supplementary  act 
of  July  19,  1867,  the  third  of  the  series,  it  was  further  declared 
that  it  was  the  true  intent  and  meaning  of  the  act  of  March  2, 
that  the  governments  then  existing  were  not  legal  State  gov- 
ernments, and  if  continued,  were  to  be  continued  subject  to 
the  military  commanders  of  the  respective  districts  and  to  the 
paramount  authority  of  Congress.  "We  do  not  inquire  here 
into  the  constitutionality  of  this  legislation  so  far  as  it  relates 
to  military  authority,  or  to  the  paramount  authority  of  Con- 
gress. It  suffices  to  say,  that  the  terms  of  the  acts  necessarily 
imply  recognition  of  actually  existing  governments;  and  that 
in  point  of  fact,  the  governments  thus  recognized,  in  some  im- 
portant respects,  still  exist. 

What  has  thus  been  said  generally  describes,  with  sufficient 
accuracy,  the  situation  of  Texas.  A  provisional  governor  of 
the  State  was  appointed  by  the  President  in  1865;  in  1866  a 
governor  was  elected  by  the  people  under  the  constitution  of 
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that  year ;  at  a  subsequent  date  a  governor  was  appointed  by 
the  commander  of  the  district.  Each  of  the  three  exercised 
executive  functions  and  actually  represented  the  State  in  the 
executive  department. 

In  the  case  before  us  each  has  given  his  sanction  to  the  prose- 
cution of  the  suit,  and  we  find  no  difficulty,  without  investi- 
gating the  legal  title  of  either  to  the  executive  oi&f^e,  in  hold- 
ing that  the  sanction  thus  given  sufficiently  warranted  the 
action  of  the  solicitor  and  counsel  in  behalf  of  the  State.  The 
necessary  conclusion  is  that  the  suit  was  instituted  and  is 
prosecuted  by  competent  authority. 

The  question  of  jurisdiction  being  thus  disposed  of,  we  pro- 
ceed to  the  consideration  of  the  merits  as  presented  by  the 
pleadings  and  the  evidence.     *     *     * 

On  the  whole  ease,  therefore,  our  conclusion  is  that  the  State 
of  Texas  is  entitled  to  the  relief  sought  by  her  bill,  and  a  decree 
must  be  made  accordingly. 

[JUSTICES  GRIER,  SWAYNE  and  MILLER  dissented.] 
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PROTECTION  OF  PERSONS  ACCUSED  OF  CRIME. 

The  Accusation — Indictment  Not  Essential  to  Due  Process. 

HURTADO  V.  CALIFORNIA. 
110  U.  S.  516,  4  Sup.  Ct.  111.    1884. 

The  Constitution  of  the  State  of  California,  adopted  in  1879, 
in  Article  I,  section  8,  provides  as  follows: 

"Offenses  heretofore  required  to  be  prosecuted  by  indict- 
ment shall  be  prosecuted  by  information,  after  examination 
and  commitment  by  a  magistrate,  or  by  indictment  without 
such  examination  and  commitment  as  may  be  prescribed  by 
law.  A  grand  jury  shall  be  summoned  at  least  once  a  year 
in  each  county."    *    *    *  v 

Hurtado,  having  been  charged  with  murder  by  an  informa- 
tion filed  with  the  District  Attorney,  was  tried  by  jury,  con- 
victed, and  sentenced  to  be  hanged.  Thereupon  he  filed  cer- 
tain objections  to  the  execution  of  the  sentence,  one  of  which 
recited  "that  the  said  plaintiff  in  error  had  been  held  to  an- 
swer for  the  said  crime  of  murder  by  the  district  attorney  of 
the  said  county  of  Sacramento,  upon  an  information  filed  by 
him,  and  had  been  tried  and  illegally  found  guilty  of  said 
crime,  without  any  presentment  or  indictment  of  any  grand 
or  other  jury,  and  that  the  judgment  rendered  upon  the  al- 
leged verdict  of  the  jury  in  such  case  was  and  is  void,  and  if 
executed  would  deprive  the  plaintiff  in  error  of  his  life  or  lib- 
erty without  due  process  of  law." 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court.  After  reciting  the  facts  in  the  foregoing  language,  he 
continued : 

It  is  claimed  on  behalf  of  the  prisoner  that  the  conviction 
and  sentence  are  void,  on  the  ground  that  they  are  repugnant 
to  that  clause  of  the  Fourteenth  Article  of  Amendment  of  the 
Constitution  of  the  United  States  which  is  in  these  words: 
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"Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law." 

The  proposition  of  law  we  are  asked  to  affirm  is  that  an  in- 
dictment or  presentment  by  a  grand  jury  as  known  to  the  com- 
mon law  of  England,  is  essential  to  that  "due  process  of  law," 
when  applied  to  prosecutions  for  felonies,  which  is  secured  and 
guaranteed  by  this  provision  of  the  Constitution  of  the  United 
States,  and  which  accordingly  it  is  forbidden  to  the  States  re- 
spectively to  dispense  with  in  the  administration  of  criminal 
law.  *  *  *  (Here  follow  citations  from  Kalloch  v.  Super- 
ior Court,  56  Cal.,  229,  and  Rowan  v.  The  State,  30  Wis.,  129.) 

On  the  other  hand,  it  is  maintained  on  behalf  of  the  plaintiff 
in  error  that  the  phrase  "due  process  of  law"  is  equivalent  to 
"law  of  the  land,"  as  found  in  the  29th  chapter  of  Magna 
Charta ;  that  by  immemorial  usage  it  has  acquired  a  fixed,  defi- 
nite, and  technical  meaning ;  that  it  refers  to  and  includes,  not 
only  the  general  principles  of  public  liberty  and  private  right, 
which  lie  at  the  foundation  of  all  free  government,  but  the  very 
institutions  which,  venerable  by  time  and  custom,  have  been 
tried  by  experience  and  found  fit  and  necessary  for  the  preser- 
vation of  those  principles,  and  which,  having  been  the  birth- 
right and  inheritance  of  every  English  subject,  crossed  the 
Atlantic  with  the  colonists  and  were  transplanted  and  estab- 
lished in  the  fundamental  laws  of  the  State ;  that,  having  been 
originally  introduced  into  the  Constitution  of  the  United  States 
as  a  limitation  upon  the  powers  of  the  government,  brought 
into  being  by  that  instrument,  it  has  now  been  added  as  an 
additional  security  to  the  individual  against  oppression  by  the 
States  themselves;  that  one  of  these  institutions  is  that  of  the 
grand  jury,  an  indictment  or  presentment  by  which  against  the 
accused  in  cases  of  alleged  felonies  is  an  essential  part  of  due 
process  of  law,  in  order  that  he  may  not  be  harassed  or  de- 
stroyed by  prosecutions  founded  only  upon  private  malice  or 
popular  fury. 

This  view  is  certainly  supported  by  the  authority  of  the 
great  name  of  Chief  Justice  Shaw  and  of  the  court  in  which 
he  presided,  which,  in  Jones  v.  Robbins,  8  Gray,  329,  decided 
that  the  12th  article  of  the  Bill  of  Rights  of  Massachusetts,  a 
transcript  of  Magna  Charta  in  this  fespect,  made  an  indictment 
or  presentment  of  a  grand  jury  essential  to  the  validity  of  a 
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conviction  in  cases  of  prosecutions  for  felonies.  In  delivering 
the  opinion  of  the  court  in  that  case,  Merrick,  J.,  alone  dis- 
senting, the  Chief  Justice  said: 

"The  right  of  individual  citizens  to  be  secure  from  an  open 
and  public  accusation  of  crime,  and  from  the  trouble,  expense, 
and  anxiety  of  a  public  trial  before  a  probable  cause  is  estab- 
lished by  the  presentment  and  indictment  of  a  grand  jury,  in 
case  of  high  offense^,  is  justly  regarded  as  one  of  the  securities 
to  the  innocent  against  hasty,  malicious,  and  oppressive  public 
prosecutions,  and  as  one  of  the  ancient  immunities  and  priv- 
ileges of  English  liberty.  *  *  *  It  having  been  stated," 
he  cbntinued,  "by  Lord  Coke,  that  by  the  'law  of  the  land' 
was  intended  a  due  course  of  proceeding  according  to  the  es- 
tablished rules  and  practice  of  the  courts  of  common  law,  it 
may,  perhaps,  be  suggested  that  this  might  include  other  modes 
of  proceeding  sanctioned  by  the  common  law,  the  most  fa- 
miliar of  which  are,  by  informations  of  different  kinds,  by  the 
officers  of  the  crown  in  the  name  of  the  King.  But,  in  reply 
to  this,  it  may  be  said  that  Lord  Coke  himself  explains  his 
own  meaning  by  saying  'the  law  of  the  land,'  as  expressed  in 
Magna  Charta,  was  intended  due  process  of  law,  that  is,  by 
indictment  or  presentment  of  good  and  lawful  men.  And  fur- 
ther, it  is  stated  on  the  authority  of  Blackstone,  that  informa- 
tions of  every  kind  are  confined  by  the  constitutional  law  to 
misdemeanors  only.    4  Bl.  Com.,  310."     *     *     * 

This  view  of  the  meaning  of  Lord  Coke  is  the  one  taken  by 
Merrick,  J.,  in  his  dissenting  opinion  in  Jones  v.  Bobbins,  8 
Gray,  329,  who  states  his  conclusions  in  these  words: 

"It  is  the  forensic  trial,  under  a  broad  and  general  law, 
operating  equally  upon  every  member  of  our  community, 
which  the' words  'by  the  law  of  the  land,'  in  Magna  Charta, 
and  in  every  subsequent  declaration  of  rights  which  has  bor- 
rowed its  phraseology,  make  essential  to  the  safety  of  the  citi- 
zen, securing  thereby  both  his  liberty  and  his  property,  by 
preventing  the  unlawful  arrest  of  his  person  or  any  unlawful 
interference  with  his  estate."  See  also  State  v.  Starling,  15 
Rich.  (S.  C),  Law,  120. 

Mr.  Reeve,  in  2  History  of  Eng.  Law,  43,  translates  the 
phrase,  nisi  per  legale  judicium  parium  suorum  vel  per  legem 
terras : 
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"But  by  the  judgment  of  his  peers,  or  by  some  other  legal 
process  or  proceeding  adapted  by  the  law  to  the  nature  of  the 
case." 

Chancellor  Kent,  2  Com.,  13,  adopts  this  mode  of  construing 
the  phrase.  Quoting  the  language  of  Magna  Charta,  and  re- 
ferring to  Lord  Coke's  comment  upon  it,  he  says: 

"The  better  and  larger  definition  of  due  process  of  law  is 
that  it  means  law  in  its  regular  course  of  administration 
through  courts  of  justice." 

This  accords  with  what  is  said  in  Westervelt  v.  Gregg,  12 
N.  T.,  202,  by  Denio,  J.,  p.  212 : 

"The  provision  was  designed  to  protect  the  citizen  against 
all  mere  acts  of  power,  whether  flowing  from  the  legislative 
or  executive  branches  of  the  Government." 

The  principal  and  true  meaning  of  the  phrase  has  never  been 
more  tersely  or  accurately  stated  than  by  Mr.  Justice  Johnson, 
in  Bank  of  Columbia  v.  Okely,  4  Wheat.,  235-244: 

"As  to  the  words  from  Magna  Charta,  incorporated  into  the 
Constitution  of  Maryland,  after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has 
at  last  settled  down  to  this :  that  they  were  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  established  principles  of  pri- 
vate right  and  distributive  justice." 

And  the  conclusion  rightly  deduced  is,  as  stated  by  Mr. 
Cooley,  Constitutional  Limitations,  356 : 

"The  principles,  then,  upon  which  the  process  is  based,  are 
to  determine  whether  it  is  'due  process'  or  not,  and  not  any 
considerations  of  mere  form.  Administrative  and  remedial 
process  may  be  changed  from  time  to  time,  but  only  with  due 
regard  to  the  landmarks  established  for  the  protection  of  the 
citizen. ' ' 

It  is  urged  upon  us,  however,  in  argument,  that  the  claim 
made  in  behalf  of  the  plaintiff  in  error  is  supported  by  the  de- 
cision of  this  court  in  Murray's  Lessee  v.  Hoboken  Land  &  Im- 
provement Company,  18  How.,  272.  There  Mr.  Justice  Curtis 
delivering  the  opinion  of  the  court,  after  showing,  ^p.  276,  that 
due  process  of  law  must  mean  something  more  than  the  actual 
existing  law  of  the  land,  for  otherwise  it  would  be  no  restraint 
upon  legislative  power,  proceeds  as  follows: 
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"To  what  principle,  then,  are  we  to  resort  to  ascertain 
whether  this  process,  enacted  by  Congress,  is  due  process  ?  To 
this  the  answer  must  be  two-fold.  We  must  examine  the  Con- 
stitution itself  to  see  whether  this  process  be  in  conflict  with 
any  of  its  provisions.  If  not  found  to  be  so,  we  must  look  to 
those  settled  usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England  before  the  emigration  of 
our  ancestors,  and  which  are  shown  not  to  have  been  unsuited 
to  their  civil  and  political  condition  by  having  been  acted  on 
by  them  after  the  settlement  of  this  country." 

This,  it  is  argued,  furnishes  an  indispensable  test  of  what 
constitutes  "due  process  of  law";  that  any  proceeding  other- 
wise authorized  by  law,  which  is  not  thus  sanctioned  by  usage, 
or  which  supersedes  and  displaces  one  that  is,  cannot  be  re- 
garded as  due  process  of  law. 

But  this  inference  is  unwarranted.  The  real  syllabus  of  the 
passage  quoted  is,  that  a  process  of  law,  which  is  not  otherwise 
forbidden,  must  be  taken  to  be  due  process  of  law,  if  it  can 
show  the  sanction  of  settled  usage  both  in  England  and  in  this 
country;  but  it  by  no  means  follows  that  nothing  else  can  be 
due  process  of  law.  The  point  in  the  case  cited  arose  in  ref- 
erence to  a  summary  proceeding,  questioned  on  that  account, 
as  not  due  process  of  law.  The  answer  was :  however  excep- 
tional it  may  be,  as  tested  by  definitions  and  principles  of 
ordinary  procedure,  nevertheless,  this,  in  substance,  has  been 
immemorially  the  actual  law  of  the  land,  and,  therefore,  is 
due  process  of  law.  But  to  hold  that  such  a  characteristic  is 
essential  to  due  process  of  law,  would  be  to  deny  every  quality 
of  the  law  but  its  age,  and  to  render  it  incapable  of  progress 
or  improvement.  It  would  be  to  stamp  upon  our  jurispru- 
dence the  unchangeableness  attributed  to  the  laws  of  the  Medes 
and  Pei^ians. 

This  would  be  all  the  more  singular  and  surprising,-  in  this 
quick  and  active  age,  when  we  consider  that,  owing  to  the  pro- 
gressive development  of  legal  ideas  and  institutions  in  Eng- 
land, the  words  of  Magna  Charta  stood  for  very  different 
things  at  the  time  of  the  separation  of  the  American  colonies 
from  what  they  represented  originally.     *     •     * 

This  flexibility  and  capacity  for  growth  and  adaptation  is 
the  peculiar  boast  and  excellence  of  the  common  law.    Sir 
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James  Mackintosh  ascribes  this  principle  of  development  to 
Magna  Charta  itself.    To  use  his  own  language : 

"It  was  a  peculiar  advantage  that  the  consequences  of  its 
principles  were,  if  we  may  so  speak,  only  discovered  slowly  and 
gradually.  It  gave  out  on  each  occasion  only  so  much  of  the 
spirit  of  liberty  and  reformation  as  the  circumstances  of  suc- 
ceeding generations  required  and  as  their  character  would 
safely  bear.  For  almost  five  centuries  it  was  appealed  to  as 
the  decisive  authority  on  behalf  of  the  people,  though  com- 
monly so  far  only  as  the  necessities  of  each  case  demanded." 
1  Hist,  of  England,  221. 

The  Constitution  of  the  United  States  was  ordained,  it  is 
true,  hy  descendants  of  Englishmen,  who  inherited  the  tradi- 
tions of  English  law  and  history;  but  it  was  made  for  an  un- 
defined and  expanding  future,  and  for  a  people  gathered  and 
to  be  gathered  from  many  nations  and  of  many  tongues.  And 
while  we  take  just  pride  in  the  principles  and  institutions  of 
the  common  law,  we  are  not  to  forget  that  in  lands  where  other 
systems  of  jurisprudence  prevail,  the  ideas  and  processes  of 
civil  justice  are  also  not  unknown.  Due  process  of  law,  in 
spite  of  the  absolutism  of  continental  governments,  is  not  alien 
to  that  code  which  survived  the  Roman  Empire  as  the  founda- 
tion of  modern  civilization  in  Europe,  and  which  has  given  us 
that  fundamental  maxim  of  distributive  justice, — suum  cuique 
tribuere.  There  is  nothing  in  Magna  Charta,  rightly  construed 
as  a  broad  charter  of  public  right  and  law,  which-  ought  to 
exclude  the  best  ideas  of  all  systems  and  of  every  age;  and 
as  it  was  the  characteristic  principle  of  the  common  law  to 
draw  its  inspiration  from  every  fountain  of  justice,  we  are 
not  to  assume  that  the  sources  of  its  supply  have  been  ex- 
hausted. On  the  contrary,  we  should  expect  that  the  new  and 
various  experiences  of  our  own  situation  and  system  will  mould 
and  shape  it  into  new  and  not  less  useful  forms. 

The  concessions  of  Magna  Charta  were  wrung  from  the  King 
as  guaranties  against  the  oppressions  and  usurpations  of  his 
prerogative.  It  did  not  enter  into  the  minds  of  the  barons  to 
provide- security  against  their  own  body  or  in  favor  of  the 
Commons  by  limiting  the  power  of  Parliament ;  so  that  bills  of 
attainder,  ex  post  facto  laws,  laws  declaring  forfeitures  of 
estates,  and  other  arbitrary  acts  of  legislation  which  occur  so 
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frequently  in  English  history,  were  never  regarded  as  incon- 
sistent with  the  law  of  the  land;  for  notwithstanding  what 
was  attributed  to  Lord  Coke  in  Bonham's  Case,  8  Eep.,  115, 
118a,  the  omnipotence  of  Parliament  over  the  common  law  was 
absolute,  even  against  common  right  and  reason.  The  actual 
and  practical  security  for  English  liberty  against  legislative 
tyranny  was  the  power  of  a  free  public  opinion  represented  by 
the  Commons. 

In  this  country  written  constitutions  were  deemed  essential 
to  protect  the  rights  and  liberties  of  the  people  against  the  en- 
croachments of  power  delegated  to  their  governments,  and  the 
provisions  of  Magna  Charta  were  incorporated  into  Bills  of 
Eights.  They  were  limitations  upon  all  the  powers  of  govern- 
ment, legislative  as  well  as  executive  and  judicial.  i 

It  necessarily  happened,  therefore,  that  as  these  broad  and 
general  maxims  of  liberty  and  justice  held  in  our  system  a  dif- 
ferent place  and  performed  a  different  function  from  their 
position  and  office  in  English  constitutional  history  and  law, 
they  would  receive  and  justify  a  corresponding  and  more  com- 
prehensive interpretation.  Applied  in  England  only  as  guards 
against  executive  usurpation  and  tyranny,  here  they  have  be- 
come' bulwarks  also  against  arbitrary  legislation ;  but,  in  that 
application,  as  it  would  be  incongruous  to  measure  and  restrict 
them  by  the  ancient  customary  English  law,  they  must  be  held 
to  guarantee,  not  particular  forms  of  procedure,  but  the  very 
substance  of  individual  rights  to  life,  liberty,  and  property. 

Restraints  that  could  be  fastened  upon  executive  authority 
with  precision  and  detail,  might  prove  obstructive  and  injur- 
ious when  imposed  on  the  just  and  necessary  discretion  of 
legislative  power;  and,  while  in  every  instance,  laws  that  vio- 
lated express  and  specific  injunctions  and  prohibitions  might, 
without  embarrassment,  be  judicially  declared  to  be  void,  yet, 
any  general  principle  or  maxim,  founded  on  the  essential  na- 
ture of  law,  as  a  just  and  reasonable  expression  of  the  public 
will  and  of  government,  as  instituted  by  popular  consent  and 
for  the  general  good,  can  only  be  applied  to  cases  coming 
clearly  within  the  scope  of  its  spirit  and  purpose,  and  not  to 
legislative  provisions  merely  establishing  forms  and  modes  of 
attainment.  Such  regulations,  to  adopt  a  sentence  of  Burke's, 
"may  alter  the  mode  and  application,  but  have  no  power  over 
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the  substance  of  original  justice."  Tract  on  the  Popery  Laws, 
6  Burke's  Works,  ed.  Little  &  Brown,  323. 

Such  is  the  often-repeated  doctrine  of  this  court.  *  •  * 
(Here  are  given  quotations  from  Munn  v.  111.,  94  U.  S.,  113; 
"Walker  v.  Savinet,  92  U.  S.,  90 ;  Kennard  v.  Louisiana,  92  U.  S., 
480;  Davidson  v.  N.  0.,  96  U.  S.,  97.) 

We  are  to  construe  this  phrase  in  the  Fourteenth  Amend- 
ment by  the  usus  loquendi  of  the  Constitution  itself.  The 
same  words  are  contained  in  the  Fifth  Amendment.  That 
article  makes  specific  and  express  provision  for  perpetuating 
the  institution  of  the  grand  jury,  so  far  as  relates  to  prosecu- 
tions for  the  more  aggravated  crimes  under  the  laws  of  the 
United  States.    It  declares  that : 

"No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  ferime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of  war 
or  public  danger ;  nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  he 
be  compelled  in  any  criminal  case  to  be  witness  against  him- 
self." (It  then  immediately  adds:)  "Nor  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law." 

According  to  a  recognized  canon  of  interpretation,  especially 
applicable  to  formal  and  solemn  instruments  of  constitutional 
law,  we  are  forbidden  to  assume,  without  clear  reason  to  the 
contrary,  that  any  part  of  this  most  important  amendment 
is  superfluous.  The  natural  and  obvious  inference  is,  that  in 
the  sense  of  the  Constitution,  "due  process  of  law"  was  not 
meant  or  intended  to  include,  ex  vi  termini,  the  institution  and 
procedure  of  a  grand  jury  in  any  ease.  The  conclusion  is 
equally  irresistible,  that  when  the  same  phrase  was  employed 
in  the  Fourteenth  Amendment  to  restrain  the  action  of  the 
States,  it  was  used  in  the  same  sense  and  with  no  greater  ex- 
tent; and  that  if  in  the  adoption  of  that  amendment  it  had 
been  part  of  its  purpose  to  perpetuate  the  institution  of  the 
grand  jury  in  all  the  States,  it  would  have  embodied,  as  did 
the  Fifth  Amendment,  express  declarations  to  that  effect.  Due 
process  of  law  in  the  latter  refers  to  that  law  of  the  land  which 
derives  its  authority  from  the  legislative  powers  conferred 
upon  Congress  by  the  Constitution  of  the  United  States,  exer- 
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eised  within  the  limits  therein  prescribed,  and  interpreted  ac- 
cording to  the  principles  of  the  common  law.  In  the  Four- 
teenth Amendment,  by  parity  of  reason,  it  refers  to  that  law  of 
the  land  in  each  State  which  derives  its  authority  from  the  in- 
herent and  reserved  powers  of  the  State,  exerted  within  the 
limits  of  those  fundamental  principles  of  liberty  and  justice 
which  lie  at  the  base  of  all  our  civil  and  political  institutions, 
and  the  greatest  security  for  which  resides  in  the  right  of  the 
people  to  make  their  own  laws,  and  alter  them  at  their  pleas- 
ure. *  *  *  (Here  follows  a  citation  from  Missom-i  v. 
Lewis,  101  U.  S.,  22-31.) 

But  it  is  not  to  be  supposed  that  these  legislative  powers  are 
absolute  and  despotic,  and  that  the  amendment  prescribing 
due  process  of  law  is  too  vague  and  indefinite  to  operate  as  a 
practical  restraint.  It  is  not  every  act,  legislative  in  form, 
that  is  law.  Law  is  something  more  than  mere  will  exerted 
as  an  act  of  power.  It  must  be  not  a  special  rule  for  a  par- 
ticular person  or  a  particular  case,  but  in  the  language  of  Mr. 
Webster,  in  his  familiar  definition,  "the  general  law,  a  law 
which  hears  before  it  condemns,  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial,"  so  "that  every  citi- 
zen shall  hold  his  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society;"  and 
thus  excluding,  as  not  due  process  of  law,  acts  of  attainder, 
bills  of  pains  and  penalties,  acts  of  confiscation,  acts  reversing 
judgments,  and  acts  directly  transferring  one  man's  estate  to 
another,  legislative  judgments  and  decrees,  and  other  similar 
special,  partial,  and  arbitrary  exertions  of  power  under  the 
forms  of  legislation.  Arbitrary  power,  enforcing  its  edicts  to 
the  injury  of  the  persons  and  property  of  its  objects,  is  not 
law,  whether  manifested  as  the  decree  of  a  personal  monarch 
or  of  an  impersonal  multitude.  And  the  limitations  imposed 
by  our  constitutional  law  upon  the  action  of  the  governments, 
both  State  and  national,  are  essential  to  the  preservation  of 
public  and  private  rights,  notwithstanding  the  representative 
character  of  our  political  institutions.  The  enforcement  of 
these  limitations  by  judicial  process  is  the  device  of  self-gov- 
erning communities  to  protect  thcr  rights  of  individuals  and 
minorities,  as  well  against  the  power  of  numbers  as  against  the 
violence  of  public  agents  transcending  the  limits  of  lawful  au- 

670 


LEADING  ILLUSTRATIVE  CASES  65 

thority,  even  when  acting  in  the  name  and  wielding  the  force 
of  the  government. 

The  Supreme  Court  of  Mississippi,  in  a  well-considered  case, 
— ^Brown  V.  Levee  Commissioners,  50  Miss.,  468, — speaking  of 
the  meaning  of  the  phra'Se  "due  process  of  law,"  says:  "The 
principle  does  not  demand  that  the  laws  existing  at  any  point 
of  time  shall  be  irrepealable,  or  that  any  forms  of  remedies 
shall  necessarily  continue.  It  refers  to  certain  fundamental 
rights  which  that  system  of  jurisprudence,  of  which  ours  is  a 
derivative,  has  always  recognized.  If  any  of  these  are  disre- 
garded in  the  proceedings  by  which  a  person  is  condemned  to 
the  loss  of  life,  liberty,  or  property,  then  the  deprivation  has 
not  bee^i  by  'due  process  of  law.'  " 
(Here  follows  a  citation  from  Loan  Association  v.   Topeka, 

20  Wallace,  655-662!) 

*  #  *  *  *  «  * 

It  follows  that  any  legal  proceeding  enforced  by  public  au- 
thority, whether  sanctioned  by  age  and  custom,  or  newly  de^ 
vised  in  the  discretion  of  the  legislative  power,  in  furtherance 
of  the  general  public  good,  which  regards  and  preserves  these 
principles  of  liberty  and  justice,  must  be  held  to  be  due  pro- 
cess of  law. 

The  Constitution  of  Connecticut,  adopted  in  1818  and  in 
force  when  the  Fourteenth  Amendment  took  effect,  requires  an 
indictment  or  presentment  of  a  grand  jury  only  in  cases  where 
the  punishment  of  the  crime  charged  is  death  or  imprisonment 
for  life;  and  yet  it  also  declares  that  no  person  shall  "be  de- 
prived of  life,  liberty,  or  property  but  by  due  course  of  law.-" 
It  falls  short,  therefore,  of  that  measure  of  protection  which 
it  is  claimed  is  guaranteed  by  Magna  Charta  to  the  right  of 
personal  liberty ;  notwithstanding  which  it  is  no  doubt  justly 
said  in  Swift's  digest,  17,  that 

"This  sacred  and  inestimable  right,  without  which  all  others 
are  of  little  value,  is  enjoyed  by  the  people  of  this  State  in  as 
full  extent  as  in  any  country  on  the  globe,  and  in  as  high  a  de- 
gree as  is  consistent  with  the  nature  of  civil  government.  No 
individual  or  body  of  men  has  a  discretionary  or  arbitrary 
power  to  commit  any  person  to  prison;  no  man  can  be  re- 
strained of  his  liberty,  be  prevented  from  removing  himself 
from  place  to  place  as  he  chooses,  be  compelled  to  go  to  a  place 
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contrary  to  his  inclination,  or  be  in  any  way  imprisoned  or 
confined,  unless  by  virtue  of  the  express  laws  of  the  land." 

Tried  by  these  principles,  we  are  unable  to  say  that  the  sub- 
stitution for  a  presentment  or  indictment  by  a  grand  jury  of 
the  proceeding  by  information,  after  examination  and  com- 
mitment, by  a  magistrate,  certifying  to  the  probable  guilt  of 
the  defendant,  with  the  right  on  his  part  to  the  aid  of  counsel, 
and  to  the  cross-examination  of  the  witnesses  produced  for  the 
prosecution,  is  not  due  process  of  law.  It  is,  as  we  have  seen, 
an  ancient  proceeding  at  common  law,  which  might  include 
every  case  of  an  offense,  of  less  grade  than  a  felony,  except 
misprision  of  treason ;  and  in  every  circumstance  of  its  admin- 
istration, as  authorized  by  the  statute  of  California,  it  carefuUy 
considers  and  guards  the  substantial  interest  of  the  prisoner. 
It  is  merely  a  preliminary  proceeding,  and  can  result  in  no 
final  judgment,  except  as  a  consequence  of  a  regular  judicial 
trial,  conducted  precisely  as  in  eases  of  indictments. 

In  reference  to  this  mode  of  proceeding  at  the  common  law, 
and  which  he  says  "is  as  ancient  as  the  common  law  itself," 
Blackstone  adds  (4  Com.,  305) : 

"And  as  to  those  offenses  in  which  informations  were  al- 
lowed as  well  as  indictments,  so  long  as  they  were  confined  to 
this  high  and  respectable  jurisdiction,  and  were  carried  on  in 
a  legal  and  regular  course  in  his  Majesty's  Court  of  King's 
Bench,  the  subject  had  no  reason  to  complain.  The  same  no- 
tice was  given,  the  same  process  was  issued,  the  same  pleas 
were  allowed,  the  same  trial  by  jury  was  had,  the  same  judg- 
ment was  given  by  the  same  judges,  as  if  the  prosecution  had 
originally  been  by  indictment." 

For  these  reasons,  finding  no  error  therein,  the  judgment  of 
the  Supreme  Court  of  California  is  Affirmed. 

MR.  JUSTICE  HARLAN  rendered  a  dissenting  opinion. 
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CHAPTER  V. 

DUE  PROCESS  OP  LAW  AND  EQUAL  PROTECTION  OP 
THE  LAWS  AS  APPECTING  PERSONAL  AND  PROP- 
ERTY RIGHTS— THE  POLICE  POWER. 

Preedom  of  Contract. 

McLEAN  V.  ARKANSAS. 

211  U.  S.  539,  29  Sup.  Ct.  206.    1909. 

In  error  to  the  Supreme  Court  of  the  State  of  Arkansas  to 
review  a  judgment  which  affirmed  a  convietion  in  the  Circuit 
Court  of  Sebastian  County,  in  that  State,  for  screening  coal 
before  it  has  been  weighed  and  credited  to  the  miner  sending 
it  to  the  surface. 

MR.  JUSTICE  DAT  delivered  the  opinion  of  the  court . 

This  proceeding  is  brought  to  review  the  judgment  of  the 
Supreme  Court  of  Arkansas  (81  Ark.  304,  98  S.  W.  729),  af-. 
firming  a  convietion  of  the  plaintiff,  in  error  for  violation  of,  a 
statute  of  the  State  of  Arkansas,  entitled  "An  Act  to  Provide 
for  the  "Weighing  of  Coal  Mined'  in  the  State  of  Arkansas  as 
It  Comes  from  the  Mine,  and  before  It  Is  Passed  over  a  Screen 
of  Any  Kind."     *     *     * 

The  objections  to  the  judgment  of  the  State  Supreme  Court 
of  a  constitutional  nature  are  two-fold :  First,  that  the  statute 
is  an  unwarranted  invasion  of  the  liberty,  of  contract  secured 
by  the  14th  Amendment  of  the  Constitution  of  .the  United 
States;  second,  that  the  law,  being  applicable  only  to  mines 
where  more  than  ten  men  are  employed,  is  discriminatory,  and 
deprives  the  plaintiff  in  error  of  the  equal  protection  of  the 
laws,  within  the  inhibition  of  the  same  Amendment. 

That  the  Constitution  of  the  United  States,  in  the  14th 
Amendment  thereof,  protects  the  right  to  make  contracts  for 
the  sale  of  labor,  and  the  right  to  carry  on  trade  or  business, 
against  hostile  State  legislation,  has  been  affirmed  in  decisions 
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of  this  court,  and  we  have  no  disposition  to  question  those 
eases  in  which  the  right  has  been  upheld  and  maintained 
against  such  legislation.  AUgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Eep.  427 ;  Adair  v.  United  States,  208 
U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277.  But,  in  many 
cases  in  this  court,  the  right  of  freedom  of  contract  has  been 
held  not  to  be  unlimited  in  its  nature,  and  when  the  right  to 
contract  or  carry  on  business  conflicts  with  laws  declaring  the 
public  policy  of  the  State,  enacted  for  the  protection  of  the 
public  health,  safety,  or  welfare,  the  same  may  be  valid,  not- 
withstanding they  have  the  effect  to  curtail  or  limit  the  free- 
dom of  contract.  It  would  extend  this  opinion  beyond  rea- 
sonable limits  to  make  reference  to  all  the  cases  in  this  court 
in  which  qualifications  of  the  right  of  freedom  of  contract  have 
been  applied  and  enforced.  Some  of  them  are  collected  in 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383,  in  which  it  was  held  that  the  hours  of  work  in  mines  might 
be  limited. 

In  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  46  L.  ed.  55, 
22  Sup.  Ct.  Rep.  1,  it  was  held  that  an  act  of  the  legislature  of 
Tennessee,  requiring  the  redemption  in  cash  of  store  orders  or 
other  evidences  of  indebtedness  issued  by  employers  in  pay- 
ment of  wages  due  to  employees,  did  not  conflict  with  any  pro-. 
visions  of  the  Constitution  of  the  United  States,  protecting  the 
right  of  contract. 

In  Frisbie  v.  United  States,  157  U.  S.  160,  39  L.  ed.  657,  15 
Sup.  Ct.  Rep.  586,  the  act  of  Congress  prohibiting  attorneys 
from  contracting  for  a  larger  fee  than  $10  for  prosecuting  pen- 
sion claims  was  held  to  be  a  valid  exercise  of  police  power. 

In  Soon  Hing  v.  Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5 
Sup.  Ct.  Rep.  730,  a  statute  of  California,  making  it  unlawful 
for  employees  to  work  in  laundries  between  the  hours  of  10 
p.  m.  and  6'a..m.  was  sustained. 

The  statute  fixing  maximum  charges  for  the  storage  of  grain, 
and  prohibiting  contracts  for  larger  amounts,  was  held  valid. 
Munn  V.  IlHnois,  94  U.  S.  113,  24  L.  ed.  77. 

In  Patterson  v.  The  Eudora,  190  U.  S.  169,  47  L.  ed.  1002,  23 
Sup.  Ct.  Rep.  821,  this  court  held  that  an  act  of  Congress  mak- 
ing it  a  misdemeanor  for  a  shipmaster  to  pay  a  sailor  any  part 
of  his  wages  in  advance  was  held  to  be  valid. 

674 


LEADING  ILLUSTRATIVE  CASES  69 

In  Gundling  v.  Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20  Sup. 
Ct.  Rep.  633,  this  court  summarized  the  doctrine  as  follows : 

"Regulations  respecting  the  pursuit  of  a  lawful  trade  or 
business  are  of  very  frequent  occurrence  in  the  various  cities 
of  the  country,  and  what  such  regulations  shall  be  and  to  what 
particular  trade,  business,  or  occupation  they  shall  apply,  are 
questions  for  the  State  to  determine,  and  their  determination 
comes  within  the  proper  exercise  of  the  police  power  by  the 
State ;  and,  unless  the  regulations  are  so  utterly  unreasonable 
and  extravagant  in  their  nature  and  purpose  that  the  property 
and  personal  rights  of  the  citizen  are  unnecessarily,  and  in  a 
manner  wholly  arbitrary,  interfered  with  or  destroyed  without 
due  process  of  law,  they  do  not  extend  beyond  the  power  of 
the  State  to  pass,  and  they  form  no  subject  for  Federal  inter- 
ference." 

In  Jaeobson  v.  Massachusetts,  197  U.  S.  11,  49  L.  ed.  643, 
25  Sup.  Ct.  Rep.  358,  3  A.  &  E.  Ann.  Cas.  765,  this  court  said : 

"The  liberty  secured  by  the  Constitution  of  the  United 
States  to  every  person  within  its  jurisdiction  does  not  import 
an  absolute  right  in  each  person  to  be,  at  all  times^  and  in  all 
circumstances,  wholly  freed  from  restraint.  There  are  mani- 
fold restraints  to  which  every  person  is  necessarily  subject  for 
the  common  good." 

It  is,  then,  the  established  doctrine  of  this  court  that  the 
liberty  of  contract  is  not  universal,  and  is  subject  to  restric- 
tions passed  by  the'  legislative  branch  of  the  Government  in 
the  exercise  of  its  power  to  protect  the  safety,  health,  and 
welfare  of  the  people. , 

It  is  also  true  that  the  police  power  of  the  State  is  not  un- 
limited, and  is  subject  to  judicial  review;  and,  when  exerted 
in  an  arbitrary  or  oppressive  manner,  such  laws  may  be  an- 
nulled as  violative  of  rights  protected  by  the  Constitution. 
While  the  courts  can  set  aside  legislative  enactments  upon  this 
ground,. the  principles  upon  which  such  interference  is  war- 
ranted are  as  well  settled  as  is  the  right  of  judicial  interfer- 
ence itself. 

The  legislature,  being  familiar  with  local  conditions,  is,  pri- 
marily, the  judge  of  the  necessity  of  such  enactments.  The 
mere  fact  that  a  court  may  differ  with  the  legislature  in  its 
views  of  public  policy,  or  that  judges  may  hold  views  inconsist- 
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ent  with  the  propriety  of  the  legislation  in  question,  affords 
no  ground  for  judicial  interference,  unless  the  act  in  question 
is  unmistakably  and  palpably  in  excess  of  legislative  power. 
Jacobson  v.  Massachusetts,  supra ;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Minnesota  v.  Barber, 
136  U.  S.  313,  320,  34  L.  ed.  455,^  458,  3  Inters.  Com.  Rep.  185, 
10  Sup.  Ct.  Rep.  862;  Atkin  v.  Kansas,  191  U.  S.  207,  223,  48  L. 
ed.  148,  158,  24  Sup.  Ct.  Rep.  124. 

K  the  law  in  controversy  has  a  reasonable  relation  to  the 
protection  of  the  public  health,  safety,  or  welfare,  it  is  not  to  be 
set  aside  because  the  judiciary  may  be  of  opinion  that  the  act 
will  fail  of  its  purpose,  or  because  it  is  thought  to  be  an  unwise 
exertion  of  the  authority  vested  in  the  legislative  branch  of 
the  Government. 

We  take  it  that  there  is  no  dispute  about  the  fimdamental 
propositions  of  law  which  we  have  thus  far  stated;  the  diffi- 
culties and  differences  of  opinion  arise  in  their  application  to 
the  facts  of  a  given  case.  Is  the  act  in  question  an  arbitrary 
interference  with  the  right  of  contract,  and  is  there  no  reason- 
able ground  upon  which  the  legislature,  acting  within  its  con- 
ceded powers,  could  pass  such  a  law?  Looking  to  the  law  it- 
self, we  find  its  curtailment  of  the  right  of  free  contract  to 
consist  in  the  requirement  that  the  coal  mined  shall  not  be 
passed  over  any  screen  where  the  miner  is  employed  at  quan- 
tity rates,  whereby  any  part  of  the  value  thereof  is  taken  from 
it  before  the  same  shall  have  been  weighed  and  credited  t&  the 
employee  sending  the  same  to  the  surface;  and  the  coal  is  re- 
quired to  be  accounted  for  according  to  the  legal  rate  of 
weights,  as  fixed  by  the  law  of  Arkansas,  and  contracts  con- 
trary to  this  provision  are  invalid.  This  law  does  not  prevent 
the  operator  from  screening  the  coal  before  it  is  sent  to  market ; 
it  does  not  prevent  a  eojitract  for  mining  coal  by  the  day, 
week,  or  month ;  it  does  not  prevent  the  operator  from  reject- 
ing coal  improperly  -or  negligently  mined,  and  shown  to  be 
unduly  mingled  with  dirt  or  refuse.  The  objection  upon  the 
ground  of  interference  with  the  right  of  contract  rests  upon 
the  inhibition  of  contracts  which  prevent  the  miner  employed 
at  quantity  rates  from  contracting  for  wages  upon  the  basis 
of  screened  coal  instead  of  the  weight  of  the  coal  as  originally 
produced  in  the  mine. 
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If  there  existed  a  condition  of  affairs  concerning  which  the 
legislature  of  the  State,  exercising  its  conceded  right  to  enact 
laws  for  the  protection  of  the  health,  safety;  or  welfare  of  the 
people,  might  pass  the  law,  it  must  be  sustained ;  if  such  action 
was  arbitrary  interference  with  the  right  to  contract  or  carry, 
on  business,  and  having  no  just  relation  to  the  protection  of 
the  public  within  the  scope  of  legislative  power,  the  act  must 
fail. 

While  such  laws  have  not  been, uniformly  sustained  when 
brought  before  the  State  courts,  the  legislatures  of  a  number 
of  the  States  have  deemed  them  necessary  in  the  public  inter- 
ests. Such  laws  have  been  passed  in  Illinois,  West  Virginia, 
Colorado,  and  perhaps  in  other  States.  In  Illinois  they  have 
been  condemned  as  unconstitutional.  Ramsey  v.  People,  142 
111.  380,  17  L.  R.  A.  853,  32  N.  B.  364.  The  same  conclusion 
has  been  reached  in  Colorado,  citing  and  following  the  Illinois 
case.  Re  House  Bill  No.  203,  21  Colo.  27,  39  N.  E.  431. 

In  West  Virginia,  while  at  first  sustained  by  a  unanimous 
court,  such  an  act  was  afterwards,  upon  rehearing,  maintained 
by  a  divided  court.  State  v.  Peel  Splint  Coal  Co.  36  W.  Va. 
802,  17  L.  R.  A.  385,  15  S.  E.  1000. 

We  are  not  disposed  to  discuss  these  State  cases.  It  is 
enough  for  our  present  purpose  to  say  that  the  legislative 
bodies  of  the  states  referred  to,  in  the  exercise  of  the  right  of 
judgment  conferred  upon  them,  have  deemed  such  laws  to  be 
necessary.     *     *     * 

The  law  is  attacked  upon  the  further  ground  that  it  denies 
the  equal  protection  of  the  law,  in  that  it  is  applicable  only 
to  mines  employing  ten  or  more  men.     *     *     * 

There  is  no  attempt  at  unjust  or  unreasonable  discrimina- 
tion. The  law  is  alike  applicable  to  all  mines  in  the  State  em- 
ploying more  than  ten  men  under  ground.  It  may  be  pre- 
sumed to  practically  regulate  the  industry  when  conducted  on 
any  considerable  scale.  We  cannot  say  that  there  was  no 
reason  for  exempting  from  its  provisions  mines  so  smajl  as  to 
be  in  the  experimental  or  formative  state,  and  affecting  but 
few  men,  and  not  requiring  regulation  in  the  interest  of  the 
public  health,  safety,  or  welfare.  We  cannot  hold,  therefore, 
that  this  law  is  so  palpably  in  violation  of  the  constitutional 
rights  involved  as  to  require  us,  in  the  exercise  of  the  right 
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of  judicial  review,  to  reverse  the  judgment  of  the  Supreme 
Cpurt  of  Arkansas,  which  has  affirmed  its  validity.  The  judg- 
ment of  that  court  is  affirmed. 

Dissenting:  MR.  JUSTICE  BREWER  and  MR.  JUSTICE 
PECKHAM. 

LOCHNER  V,  NEW  YORK. 
198  U.  S.  45,  25  Sup.  Ct.  539.    1905. 

This  is  a  writ  of  error  to  the  county  court  of  Oneida  county, 
in  the  State  of  New  York  (to  which  court  the  record  had  been 
remitted),  to  review  the  judgment  of  the  court  of  appeals  of 
that  State,  affirming  the  judgment  of  the  Supreme  Court,  which 
itself  affirmed  the  judgment  of  the  county  court,  convicting 
the  defendant  of  a  misdemeanor  on  an  indictment  under  a 
statute  of  that  State,  known,  by  its  short  title,  as  the  labor 
law.     *     *     * 

The  indictment  averred,  that  the  defendant  "wrongfully  and 
unlawfully  required  and  permitted  an  employee  working  for 
him  in  his  biscuit,  bread,  and  cake  bakery  and  confectionery 
establishment,  at  the  city  of  Utiea,  in  this  county,  to  work 
more  than  sixty  hours  in  one  week,"  after  having  been  there- 
tofore convicted  of  a  violation  of  the  same  act ;  and  therefore, 
as  averred,  he  committed  the  crime  of  misdemeanor,  second 
offense.  The  plaintiff  in  error  demurred  to  the  indictment  on 
several  grounds,  one  of  which  was  that  the  facts  stated  did  not 
constitute  a  crime.  The  demurrer  was  overruled,  and,  the 
plaintiff  in  error  having  refused  to  plead  further,  a  plea  of 
not  guilty  was  entered  by  order  of  the  court  and  the  trial 
commenced,  and  he  was  convicted  of  misdemeanor,  second  of- 
fense, as  indicted,  and  sentenced  to  pay  a  fine  of  $50,  and  to 
stand  committed  until  paid,  not  to  exceed  fifty  days  in  the 
Oneida  county  jail.  A  certificate  of  reasonable  doubt  was 
granted  by  the  county  judge  of  Oneida  county,  whereon  an 
appeal  .was  taken  to  the  appellate  division  of  the  Supreme 
Court,  fourth  department,  where  the  judgment  of  conviction 
was  affirmed.  73  App.  Div.  120,  76  N.  Y.  Supp.  396.  A  fur- 
ther appeal  was  then  taken  to  the  court  of  appeals,  where  the 
judgment  of  conviction  was  again  .affirmed.  177  N.  Y.  145, 
101  Am.  St.  Rep.  773,  69  N.  E.. 373. 
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MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  the  facts,  delivered  the  opinion  of  the  court : 

The  indictment,  it  will  be  seen,  charges  that  the  plaintiff 
in  error  violated  the  110th  section  of  article  8,  chapter  415, 
of  the  Laws  of  1897,  known  as  the  labor  law  of  the  State  of 
New  York,  in  that  he  wrongfully  and  unlawfully"  required  and 
permitted  an  employee  working  for  him  to  work  more  than 
sixty  hours  in  one  week.  Ther%  is  nothing  in  any  of  the  opin- 
ions delivered  in  this  case,  either  in  the  supreme  court  or  the 
court  of  appeals  of  the  State,  which  construes  the  section,  in 
using  the  word  "required,"  as  referring  to  any  physical  force 
being  used  to  obtain  the  labor  of  an  employee.  It  is  assumed 
that  the  word  means  nothing  more  than  the  requirement  aris- 
ing from  voluntary  contract  for  such  labor  in  excess  of  the 
number  of  hours  specified  in  the  statute.  There  is  no  pretense 
in  any  of  the  opinions  that  the  statute  was  intended  to  meet 
a  case  of  involuntary  labor  in  any  form.  All  the  opinions 
assume  that  there  is  no  real  distinction,  so  far  as  this  question 
is  concerned,  between  the  words  "required"  and  "permitted." 
The  mandate  of  the  statute,  that  "no  employee  shall  be  re- 
quired or  permitted  to  work,"  is  the  substantial  equivalent  of 
an  enactment  that  "no  employee  shall  contract  or  agree  to 
work,"  more  than  ten  hours  per  day;  and,  as  there  is  no  pro- 
vision for  special  emergencies,  the  statute  is  mandatory  in  all 
eases.  It  is  not  an  act  merely  fixing  the  number  of  hours 
which  shall  constitute  a  legal  day's  work,  but  an  absolute 
prohibition  upon  the  employer  permitting,  under  any  circum- 
stances, more  than  ten  hours'  work  to  be  done  in  his  establish- 
ment. The  employee  may  desire  to  earn  the  extra  money 
which  would  arise  from  his  working  more  than  the  prescribed 
time,  but  this  statute  forbids  the  employer  from  permitting 
the  employee  to  earn  it. 

The  statute  necessarily  interferes  with  the  right  of  contract 
between  the  employer  and  employees,  concerning  the  number 
of  hours  in  which  the  latter  may  labor  in  the  bakery  of  the 
employer.  The  general  right  to  make  a  contract  in  relation 
to  his  business  is  part  of  the  liberty  of  the  individual  pro- 
tected by  the  14th  Amendment  of  the  Federal  Constitution. 
AUgeyer  v.  Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct 
Rep.  427.    Under  that  provision  no  State  can  deprive  any  per- 
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son  of  Ufe,  liberty,  or  property  without  due  process  of  law. 
The  right  to  purchase  or  to  sell  labor  is  part  of  the  liberty 
pratected  by  this  amendment,  unless  there  are  circumstances 
which  exclude  the  right.  There  are,  however,  certain  powers, 
existing  in  the  sovereignty  of  each  State  in  the  Union,  some- 
what vaguely  termed  police  powers,  the  exact  description  and 
limitation  of  which  have  not  been  attempted  by  the  courts. 
Those  powers,  broadly  stated,  and  without,  at  present,  any  at- 
tempt at  a  more  specific  limitation,  relate  to  the  safety,  health, 
morals,  and  general  welfare  of  the  public.  Both  property  and 
liberty  are  held  on  such  reasonable  conditions  as  may  be  im- 
posed by  the  governing  power  of  the  State  in  the  exercise  of 
those  powers,  and  with  such  conditions  the  14th  Amendment 
was  not  designed  to  interfere.  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Hep.  273 ;  Re  Kemmler,  136  U.  S. 
436,  34  L.  ed.  519, 10  Sup.  Ct.  Kep.  930;  Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13 ;  Re  Converse, 
137  U.  S.  624,  34  L.  ed.  796,  11  Sup.  Ct.  Rep.  191. 

The  State,  therefore,  has  power  to  prevent  the  individual 
from  making  certain  kinds  of  contracts,  and  in  regard  to  them 
the  Federal  Constitution  offers  no  protection.  If  the  contract 
be  one  which  the  State,  in  the  legitimate  exercise  of  its  police 
power,  has  the  right  to  prohibit,  it  is  not  prevented  from  pro- 
hibiting it  by  the  14th  Amendment.  Contracts  in  violation  of 
a  statute,  either  of  the  Federal  or  State  Government,  or  a 
contract  to  let  one's  property  for  immoral  purposes,  or  to  do 
any  other  unlawful  act,  could  obtain  no,  protection  from  the 
Federal  Constitution,  as  coming  under  the  liberty  of  person 
or  of  free  contract.  Therefore,  when  the  State,  by  its  legis- 
lature, in  the  assumed  exercise  of  its  police  powers,  has  passed 
an  act  which  seriously  limits  the  right  to  labor  or  the  right  of 
contract  in  regard  to  their  means  of  livelihood  between  persons 
who  are  sui  juris  (both  employer  and  employee),  it  becomes 
of  great  importance  to  determine  which  shall  prevail, — ^the 
right  of  the  individual  to  labor  for  such  time  as  he  may  choose, 
or  the  right  of  the  State  to  prevent  the  individual  from  labor- 
ing, or  from  entering  into  any  contract  to  labor,  beyond  a 
certain  time  prescribed  by  the  State. 

This  court  has  recognized  the  existenc'6  and  upheld  the  ex- 
ercise of  the  police  powers  of  the  States  in  many  cases  which 
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might  fairly  be  considered  as  border  ones,  and  it  has,  in  the 
course  of  its  determination  of  questions  regarding  the  asserted 
invalidity  of  such  statutes,  on  the  ground  of  their  violation 
.of  the  rights  secured  by  the  Federal  Constitution,  been  guided 
by  rules  of  a  very  liberal  nature,  the  application  of  which  has 
resulted,  in  numerous  instances,  in  upholding  the  validity  of 
State  statutes  thus  assailed.  Among  the  later  eases  where  the 
State  law  has  been  upheld  by  this  court  is  that  of  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Eep.  383.  A 
provision  in  the  act  of  the  legislature  of  Utah  was  there  under 
consideration,  the  act  limiting  the  employment  of  workmen  in 
all  underground  mines  or  workings,  to  eight  hours  per  day, 
"except  in  cases  of  emergency,  where  life  or  property  is  in 
imminent  danger."  It  also  limited  the  hours  of  labor  in  smelt- 
ing and  other  institutions  for  the  reduction  or  refining  of  ores 
or  metals  to  eight  hours  per  day,  except  in  like  cases  of  emer- 
gency. The  act  was  held  to  be  a  valid  exercise  of  the  police  , 
powers  of  the  State.  A  review  of  many  of  the  cases  on  the 
subject,  decided  by  this  and  other  courts,  is  given  in  the  opin- 
ion. It  was  held  that  the  kind  of  employment,  mining,  smelt- 
ing, etc.,  and  the  character  of  the  employees  in  such  kinds  of 
labor,  were  such  as  to  make  it  reasonable  and  propet  for  the 
State  to  interfere  to  prevent  the  employees  from  being  eon- 
strained  by  the  rules  laid  down  by  the  proprietors  in  regard 
to  labor.  The  following  citation  from  the  observations  of  the 
Supreme  Court  of  Utah  in  that  case  was  made  by  the  judge 
writing  the  opinion  of  this  court,  and  approved :  ' '  The  law  in 
question  is  confined  to  the  protection  of  that  class  of  people 
engaged  in  labor  in  underground  mines,  and  in  smelters  and 
other  works  wherein  ores  are  reduced  and  refined.  This  law 
applies  only  to  the  classes  subjected  by  their  employment  to 
the  peculiar  conditions  and  effects  attending  underground 
mining  and  work  in  smelters,  and  other  works  for  the  re- 
duction and  refining  of  ores.  Therefore  it  is  not  necessary  to 
discuss  or  decide  whether  the  legislature  can  fix  the  hours  of 
labor  in  other  employments."  - 

It  will  be  observed  that,  even  with  regard  to  that  class  of 
labor,  the  Utah  statute  provided  for  cases  of  emergency  where- 
in the  provisions  of  the  statute  would  not  apply.  The  statute 
now  before  this  court  has  no  emergency  clause  in  it,  and,  if 
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the  statute  is  valid,  there  are  no  circumstances  and  no  emer- 
gencies under  which  the  slightest  violation  of  the  provisions 
of  the  act  would  be  innocent.  There  is  nothing  in  Holden  v. 
Hardy  which  covers  the  case  now  before  us.  Nor  does  Atkin 
V.  Kansas,  191  U.  S.  207,  48  L.  ed.  1|8,  24  Sup.  Ct.  Eep.  124, 
touch  the,  case  at  bar.  The  Atkin  Case  was  decided  upon  the 
right  of  the  State  to,  control  its  municipal  corporations,  and  to 
prescribe  the  conditions  upon  which  it  will  permit  work  of  a 
public  character  to  be  done  for  a  municipality.  Knoxville 
Iron  Co.  V.  Harbison,  183  U.  S.  13,  46  L.  ed.  55,  22  Sup.  Ct. 
Rep.  1,  is  equally  far  from  an  authority  for  this  legislation. 
The  employees  in  that  case  were  held  to  be  at  a  disadvantage 
with  the  employer  in  matters  of  wages,  they  being  miners  and 
coal  workers,  and  the  act  simply  provided  for  the  cashing  of 
coal  orders  when  presented  by  the  miner  to  the  employer. 

The  latest  ease  decided  by  this  court,  involving  the  police 
power,  is  that  of  Jacobson  v.  Massachusetts,  decided  at  this 
term  and  reported  in  197  U.  S.  11,  25  Sup.  Ct!  Rep.  358.  It 
related  to  compulsory  vaccination,  and  the  law  was  held  valid 
as  a  proper  exercise  of  the  police  powers  with  reference  to  the 
public  health.  It  was  stated  in  the  opinion  that  it  was  a  case 
"  of  an  adult  who,  for  aught  that  appears,  was  himself  in  per- 
fect health  and  a  fit  subject  of  vaccination,  and  yet,  while  re- 
maining in  the  community,  refused  to  obey  the  statute  and  the 
regulation,  adopted  in  execution  of  its  provisions,  for  the  pro- 
tection of  the  public  health  and  the  public  safety,  confessedly 
endangered  by  the  presence  of  a  dangerous  disease."  That 
case  is  also  far  from  covering  the  one  now  before  the  court. 

Petit  V.  Minnesota,  177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct. 
Rep.  666,  was  upheld  as  a  proper  exercise  of  the  police  power 
relating  to  the  observance  of  Sunday,  and  the  case  held  that 
the  legislature  had  the  right  to  declare  that,  as  matter  of  law, 
keeping  barber  shops  open  on  Sunday  was  not  a  work  of  neces- 
sity or  charity. 

It  must,  of  course,  be  conceded  that  there  is  a  limit  to  the 
valid  exercise  of  the  police  power  by  the  State.  There  is  no 
dispute  concerning  this  general  proposition.  Otherwise  the 
14th  Amendment  would  have  no  efficacy  and  the  legislatures 
of  the  States  would  have  unbounded  power,  and  it  would  be 
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enough  to  say  that  any  piece  of  legislation  was  enacted  to  eon- 
serve  the  morals,  the  health,  or  the  safety  of  the  people ;  such 
legislation  would  be  valid,  no  matter  how  absolutely  without 
foundation  the  claim  might  be.  The  claim  of  the  police  power 
would  be  a  mere  pretext, — ^become  another  and  delusive  name 
for  the  supreme  sovereignty  of  the  State  to  be  exercised  free 
from  constitutional  restraint.  This  is  not  contended  for.  In 
every  case  that  comes  before  this  court,  therefore,  where  legis- 
lation of  this  character  is  concerned,  and  where  the  protection 
of  the  Federal  Constitution  is  sought,  the  question  necessarily 
arises:  Is  this  a  fair,  reasonable,  and  appropriate  exercise  of 
the  police  power  of  the  State,  or  is  it  an  unreasonable,  un- 
necessary, and  arbitrary  interference  with  the  right  of  the  in- 
dividual to  his  personal  liberty,  or  to  enter  into  those  contracts 
in  relation  to  labor  which  may  seem  to  him  appropriate  or 
necessary  for  the  support  of  himself  and  his  family?  Of 
course  the  liberty  of  contract  relating  to  labor  includes  both 
parties  to  it.  The  one  has  as  much  right  to  purchase  as  the 
other  to  sell  labor. 

This  is  not  a  question  of  substituting  the  judgment  of  the 
court  for  that  of  the  legislature.  If  the  act  be  within  the 
power  of  the  State  it  is  valid,  although  the  judgment  of  the 
court  might  be  totally  opposed  to  the  enactment  of  such  a  law. 
But  the  question  would  still  remain:  Is  it  within  the  police 
power  of  the  State  ?  and  that  question  must  be  answered  by  the 
court. 

The -question  whether  this  act  is  valid  as  a  labor  law,  pure 
and  simple,  may  be  dismissed  in  a  few  words.  There  is  no 
reasonable  ground  for  interfering  with  the  liberty  of  person 
or  the  right  of  free  contract,  by  determining  the  hours  of  labor, 
in  the  occupation  of  a  baker.  There  is  no  contention  that 
bakers  as  a  class  are  not  equal  in  intelligence  and  capacity 
to  men  in  other  trades  or  manual  occupations,  or  that  they 
are  not  able  to  assert  their  rights  and  care  for  themselves 
without  the  protecting  arm  of  the  State,  interfering  with  their 
independence  of  judgment  and  of  action.  They  are  in  no 
sense  wards  of  the  State.  Viewed  in  the  light  of  a  purely  labor 
law,  with  no  reference  whatever  to  the  question  of  health,  we 
think  that  a  law  like  the  one  before  us  involves  neither  the 
safety,  the  morals,  nor  the  welfare,  of  the  public,  and  that  the 
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interest  of  the  public  is  not  in  the  slightest  degree  affected  by 
such  an  act.  The  law  must  be  upheld,  if  at  all,  as  a  law  per- 
.taining  to  the  health  of  the  individual  engaged  in  the  occupa- 
tion of  a  baker.  It  does  not  affect  any  other  portion  of  the 
public  than  those  who  are  engaged  in  that  occupation.  Clean 
and  wholesome  bread  does  not  depend  upon  whether  the  baker 
works  but  ten  hours  per  day  or  only  sixty  hours  a  week.  The 
limitation  of  the  hours  of  labor  does  not  come  within  the 
police  power  on  that  ground. 

It  is  a  question  of  which  of  two  powers  or  rights  shall  pre- 
vail,— the  power  of  the  State  to  legislate  or  the  right  of  the 
individual  to  liberty  of  person  and  freedom  of  contract.  The 
mere  assertion  that  the  subject  relates,  though  but  in  a  remote 
degree,  to  the  public  health,  does  not  necessarily  render  the 
enactment  valid.  The  act  must  have  a  more  direct  relation, 
as  a  means  to  an  end,  and  the  end  itself  must  be  appropriate 
and  legitimate,  before  an  act  can  be  held  to  be  valid  which 
interferes  with  the  general  right  of  an  individual  to  be  free  in 
his  person  and  in  his  power  to  contract  in  relation  to  his  own 
labor. 

This  case  has  caused  much  diversity  of  opinion  in  the  State 
courts.  In  the  Supreme  Court  two  of  the  five  judges  compos- 
ing the  court  dissented  from  the  judgment  affirming  the  val- 
idity of  the  act.  In  the  court  of  appeals  three  of  the  seven 
judges  also  dissented  from  the  judgment  upholding  the  statute. 
Although  found  in  what  is  called  a  labor  law  of  the  State,  the 
court  of  appeals  has  upheld  the  act  as  one  relating  to  the  pub- 
lic health, — in  other  words,  as  a  health  law.  One  of  the 
judges  of  the  court  of  appeals,  in  upholding  the  law,  stated 
that,  in  his  opinion,  the  regulation  in  question  could  not  be 
sustained  unless  they  were  able  to  say,  from  common  knowl- 
edge, that  working  in  a  bakery  and  candy  factory  was  an 
unhealthy  -employment.  The  judge  held  that,  while  the  evi- 
dence was  not  uniform,  it  still  led  him  to  the  conclusion  that 
the  occupation  of  a  baker  or  confectioner  was  unhealthy  and 
tended  to  result  in  diseases  of  the  respiratory  organs.  Three 
of  the  judges  dissented  from  that  view,  and  they  thought  the 
occupation  of  a  baker  was  not  to  such  an  extent  unhealthy  as 
to  warrant  the  interference  of  the  legislature  with  the  liberty 
of  the  individual. 
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"We  think  the  limit  of  the  police  power  has  been  reached 
and  passed  in  this  case.  There  is,  in  our  judgment,  no  reason- 
able foundation  for  holding  this  to  be  necessary  or  appropriate 
as  a  health  law  to  safeguard  the  public  health,  or  the  health 
of  the  individuals  who  are  following  the  trade  of  a  baker.  If 
this  statute  be  valid,  and  if,  therefore,  a  proper  case  is  made 
out  in  which  to  deny  the  right  of  an  individual,  sui  juris,  as 
employer  or  employee,  to  make  contracts  for  the  labor  of  the 
latter  under  the  protection  of  the  provisions  of  the  Federal 
Constitution,  there  would  seem  to  be  no  length  to  which  legis- 
lation of  this  nature  might  not  go.  The  case  differs  widely, 
as  we  have  already  stated,  from  the  expressions  of  this  court 
in  regard  to  laws  of  this  nature,  as  stated  in  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383,  and  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  25  Sup.  Ct.  Rep.  358. 

We  think  that  there  can  be  no  fair  doubt  that  the  trade  of 
a  baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that  degree 
which  would  authorize  the  legislature  to  interfere  with  the 
right  to  labor,  and  with  the  right  of  free  contract  on  the  part 
,of  the  individuial,  either  as  employer  or  employee.  In  looking 
through  statistics  regarding  all  trades  and  occupations,  it  may 
be  true  that  the  trade  of  a  baker  does  not  appear  to  be  as 
healthy  as  some  other  trades,  and  is  also  vastly  more  healthy 
than  still  others.  To  the  common  understanding  the  trade  of 
a  baker  has  never  been  regarded  as  an  unhealthy  one.  Very 
likely  physicians  would  not  recommend  the  exercise  of  that 
or  of  any  other  trade  as  a  remedy  for  ill  health;  Some  occu- 
pations are  more  healthy  than  others,  but  we  think  there  are 
none  which  might  not  come  under  the  power  of  the  legislature 
to  supervise  and  control  the  hours  of  working  therein,  if  the 
mere  fact  that  the  occupation  is  not  absolutely  and  perfectly 
healthy  is  to  confer  .that  right  upon  the  legislative  department 
of  the  government.  It  might  be  safely  affirmed  that  almost  all 
occupations  more  or  less  affect  the  health.  There  must  be 
more  than  the  mere  fact  of  the  possible  existence  of  some 
small  amount  of  unhealthiness  to  warrant  legislative  interfer- 
ence with  liberty.  It  is  unfortunately  true  that  labor,  even  in 
any  department,  may  possibly  carry  with  it  the  seeds  of  un- 
healthiness. But  are  we  all,  on  that  account,  at  the  mercy 
of  legislative  majorities?    A  printer,  a  tinsmith,  a  locksmith, 
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a  carpenter,  a  cabinetmaker,  a  dry  goods  clerk,  a  banker,  a 
lawyer's,  or  a  physician's  clerk,  or  a  clerk  in  almost  any  kind 
of  business,  would  all  come  under  the  power  of  the  legisla- 
ture, on  this  assumption.  No  trade,  no  occupation,  no  mode 
of  earning  one's  living,  could  escape  this  all-pervading  power, 
and  the  acts  of  the  legislature  in  limiting  the  hours  of  labor  in 
all  employments  would  be  valid,  although  such  limitation 
might  seriously  cripple  the  ability  of  the  laborer  to  support 
himself  and  his  family.  In  our  large  cities  there  are  many 
buildings  into  which  the  sun  penetrates  for  but  a  short  time  in 
each  day,  and  these  buildings  are  occupied  by  people  carrying 
on  the  business  of  bankers,  brokers,  lawyers,  real  estate,  and 
many  other  kinds  of  business,  aided  by  many  clerks,  messen- 
gers, and  other  employees.  Upon  the  assumption  of  the  valid- 
ity of  this  act  under  review,  it  is  not  possible  ta  say  that  an 
act,  prohibiting  lawyers  or  bank  clerks,  or  others,  from  con- 
tracting to  labor  for  their  employers  more  than  eight  hours 
a  day  would  be  invalid.  It  might  be  said  that  it  is  unhealthy 
to  work  more  than  that  number  of  hours  in  an  apartment 
lighted  by  artificial  light  during  the  working  hours  of  the 
day;  that  the  occupation  of  the  bank  clerk,  the  lawyer's  clerk, 
the  real  estate  clerk,  or  the  broker's  clerk,  in  such  offices  is 
therefore  unhealthy,  and  the  legislature,  in  its  paternal  wis- 
dom, must,  therefore,  have  the  right  to  legislate  on  the  subject 
of,  and  to  limit,  the  hours  for  such  labor;  and,  if  it  exercises 
that  power,  and  its  validity  be  questioned,  it  is  sufficient  to 
say,  it  has  reference  to  the  public  health;  it  has  reference  to 
the  health  of  the  employees  condemned  to  labor  day  after  day 
in  buildings  where  the  sun  never  shines;  it  is  a  health  law, 
and  therefore  it  is  valid,  and  cannot  be  questioned  by  the 
courts. 

It  is  also  urged,  pursuing  the  same  line  of  argument,  that 
it  is  to  the  interest  of  the  State  that  its  population  should  be 
strong  and  robust,  and  therefore  any  legislation  which  may 
be  said  to  tend  to  make  people  healthy  must  be  valid  as  health 
laws,  enacted  under  the  police  power.  If  this  be  a  valid  argu- 
ment and  a  justification  for  this  kind  of  legislation,  it  follows 
that  the  protection  of  the  Federal  Constitution  from  undue 
interference  with  liberty  of  person  and  freedom  of  contract  is 
visionary,  wherever  the  law  is  sought  to  be  justified  as  a  valid 
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exercise  of  the  police  power.  Scarcely  any  law  but  might 
find  shelter  under  such  assumptions,  and  conduct,  properly 
so  called,  as  well  as  contract,  would  come  under  the  restrictive 
sway  of  the  legislature.  Not  only  the  hours  of  employees,  but 
the  hours  of  employers,  could  be  regulated,  and  doctors,  law- 
yers, scientists,  all  professional  men,  as  well  as  athletes  and 
artisans,  could  be  forbidden  to  fatigue  their  brains  and  bodies 
by  prolonged  hours  of  exercise,  lest  the  fighting  strength  of 
the  State  be  impaired.  "We  mention  these  extreme  cases  be- 
cause the  contention  is  extreme.  We  do  not  believe  in  the 
soundness  of  the  views  which  uphold  this  law.  On  the  con- 
trary, we  think  that  such  a  law  as  this,  although  passed  in  the 
assumed  exercise  of  the  police  power,  and  as  relating  to  the 
public  health,  or  the  health  of  the  employees  named,  is  not 
within  that  power,  and  is  invalid.  The  act  is  not,  within  any 
fair  meaning  of  the  term,  a  health  law,  but  is  an  illegal  inter- 
ference with  the  rights  of  individuals,  both  employers  and  em- 
ployees, to  make  contracts  regarding  labor  upon  such  terms 
as  they  may  think  best,  or  which  they  may  agree  upon  with  the 
other  parties  to  such  contracts.  Statutes  of  the  nature  of  that 
under  review,  limiting  the  hours  in  which  grown  and  intelli- 
gent men  may  labor  to  earn  their  living,  are  mere  meddlesome 
interferences  with  the  rights  of  the  individual,  and  they  are 
not  saved  from  condemnation  by  the  claim  that  they  are  passed 
in  the  exercise  of  the  police  power  and  upon  the  subject  of 
the  health  of  the  individual  whose  rights  are  interfered  with, 
unless  there  be  some  fair  ground,  reasonable  in  and  of  itself, 
to  say  that  there  is  material  danger  to  the  public  health,  or  to 
the  health  of  the  employees,  if  the  hours  of  labor  are  not  cur- 
tailed. If  this  be  not  clearly  the  case,  the  individuals  whose 
rights  are  thus  made  the  subject  of  legislative  interference  are 
under  the  protection  of  the  Federal.  Constitution  regarding 
their  liberty  of  contract"  as  well  as  of  person ;  and  the  legisla- 
ture of  the  State  has  no  power  to  limit  their  right  as  proposed 
in  this  statute.  All  that  it  could  properly  do  has  been  done 
by  it  with  regard  to  the  conduct  of  bakeries,  as  provided  for 
in  the  other  sections  of  the  act,  above  set  forth.  These  several 
sections  provide  for  the  inspection  of  the  premises  where  the 
bakery  is  carried  on,  with  regard  to  furnishing  proper  wash 
rooms  and  water  closets,  apart  from  the  bake  room,  also  with 
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regard  to  providing  proper  drainage,  plumbing,  and  painting, 
the  sections,  in  addition,  provide  for  the  height  of  the  ceiling, 
the  cementing  or  tiling  of  floors,  where  necessary  in  the  opin- 
ion of  the  factory  inspector,  and  for  other  things  of  that  na- 
ture; alterations  are  also  provided  for,  and  are  to  be  made 
vi^here  necessary  in  the  opinion  of  the  inspector,  in  order  to 
comply  with  the  provisions  of  the  statute.  These  various  sec- 
tions may  be  wise  and  valid  regulations,  and  they  certainly 
go  to  the  full  extent  of  providing  for  the  cleanliness  and  the 
healthiness,  so  far  as  possible,  of  the  quarters  in  which  bak- 
eries are  to  be  conducted.  Adding  to  all  these  requirements 
a  prohibition  to  enter  into  any  contract  of  labor  in  a  bakery 
for  more  than  a  certain  number  of  hours  a  week  is,  in  our 
judgment,  so  wholly  beside  the  matter  of  a  proper,  reasonable, 
and  fair  provision  as  to  run  counter  to  that  liberty  of  person 
and  of  free  contract  provided  for  in  the  Federal  Constitution. 
It  was  further  urged  on  the  argument  that  restricting  the 
hours  of  labor  in  the  case  of  bakers  was  valid  because  it  tended 
to  cleanliness  on  the  part  of  the  workers,  as  a  man  was  more 
apt  to  be  cleanly  when  not  overworked,  and  if  cleanly  then 
his  "output"  was  also  more  likely  to  be  so.  What  has  al- 
ready been  said  applies  with  equal  force  to  this  contention. 
We  do,  not  admit  the  reasoning  to  be  sufficient  to  justify  the 
claimed  right  of  such  interference.  The  State  in  that  case 
would  assume  the  position  of  a  supervisor,  or  pater  familias, 
«ver  every  act  of  the^  individual,  and  its  right  of  governmental 
interference  with  his  hours  of  labor,  his  hours  of  exercise,  the 
character  thereof,  and  the  extent  to  which  it  shall  be  carried 
would  be  recognized  and  upheld.  In  our  judgment  it  is  not 
possible  in  fact  to  discover  the  connection  between  the  num- 
ber of  hours  a  baker  may  work  in  the  bakery  and  the  health- 
ful quality  of  the  bread  made  by  the  workman.  The  connec- 
tion, if  any  exist,  is  too  shadowy  and  thin  to  build  any  argu- 
ment for  the  interference  of  the  legislature.  If  the  man  works 
ten  hours  a  day  it  is  all  right,  but  if  ten  and  a  half  or  eleven 
his  health  is  in  danger  and  his  bread  may  be  unhealthy,  and, 
therefore,  he  shall  not  be  permitted  to  do  it.  This,  we  think, 
is  unreasonable  and  entirely  arbitrary.  When  assertions  such 
as  we  have  adverted  to  become  necessary  in  order  to  give,  if 
possible,  a  plausible  foundation  for  the  contention  that  the  law 
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is  a  "health  law,"  it  gives  rise  to  at  least  a  suspicion  that  there 
•was  some  other  motive  dominating  the  legislature  than  the 
purpose  to  subserve  the  public  health  or  welfare.     *     *     * 

It  is  manifest  to  us  that  the  limitation  of  the  hours  of  labor 
as  provided  for  in  this  section  of  the  statute  under  which  the 
indictment  was  found,  aijid  the  plaintiff  in  error  convicted, 
has  no  such  direct  relation  to,  and  no  such  substantial  effect 
upon,  the  health  of  the  employee,  as  to  justify  us  in  regarding 
the  section  as  really  a  health  law.  It  seems  to  us  that  the  real 
object  and  purpose  were  simply  to  regulate  the  hours  of  labor 
between  the  master  and  his  employees  (all  being  men,  sui 
juris),  in  a  private  business,  not  dangerous  in  any  degree  to 
morals,  or  in  any  real  and  substantial  degree  to  the  health  of 
the  employees.  Under  such  circumstances  the  freedom  of 
master  and  employee  to  contract  with  each  other  in  relation  to 
their  employment,  and  in  defining  the  same,  cannot  be  pro- 
hibited or  interfered  with,  without  violating  the  Federal  Con- 
stitution. 

The  judgment  of  the  court  of  appeals  of  New  York,  as  well 
as  that  of  the  Supreme  Court  and  of  the  County  Court  of 
Oneida  County,  must  be  reversed  and  the  case  remanded  to  the 
County  Court  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 

[JUSTICES  HOLMES,  HARLAN,  WHITE  and  DAT  dis- 
sented.] 


Power  of  State  Over  Commerce  Under  Police  Power. 
MUNN  V.  ILLINOIS. 
94  U.  S.  113.    1876. 
Error  to  the  Supreme  Court  of  the  State  of  Illinois. 

MR.  CHIEF  JUSTICE  WAITE  delivered  the  opinion  of  the 
court. 

The  question  to  be  determined  in  this  case  is  whether  the 
general  assembly  of  Illinois  can,  under  the  limitations  upon 
the  legislative  powers  of  the  States  imposed  by  the  Constitu- 
tion of  the  United  States,  fix  by  law  the  maximum  of  charges 
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for  the  storage  of  grain  in  warehouses  at  Chicago  and  other 
places  in  the  State  having  not  less  than  one  hundred  thousand 
inhabitants,  "in  which  grain  is  stored  in  bulk,  and  in  which 
the  grain  of  different  owners  is  mixed  together,  or  in  which 
grain  is  stored  in  such  a  manner  that  the  identity  of  different 
lots  or  parcels  cannot  be  accurately  preserved." 
It  is  claimed  that  such  a  law  is  repugnant— 

1.  To  that  part  of  §  8,  art.  1,  of  the  Constitution  of  the 
United  States  which  confers  upon  Congress  the  power  ''to 
regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States." 

2.  To  that  part  of  §  9  of  the  same  article,  which  provides 
that  "no  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  State  over  those  of 
another";  and 

3.  To  that  part  of  amendment  14  which  ordains  that  no  State 
shall  "deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 

We  will  consider  the  last  of  these  objections  first. 

Every  statute  is  presumed  to  be  constitutional.  The  courts 
ought  not  to  declare  one  to  be  unconstitutional,  unless  it  is 
clearly  so.  If  there  is  doubt,  the  expressed  will  of  the  legisla- 
ture should  be  sustained. 

The  Constitution  contains  no  definition  of  the  word  "de- 
prive," as  used  in  the  Fourteenth  Amendment.  To  determine 
its  signification,  therefore,  it  is  necessary  to  ascertain  the  effect 
which  usage  has  given  it,  when  employed  in  the  same  or  a  like 
connection. 

While  this  provision, of  the  amendment  is  new  in  the  Consti- 
tution of  the  United  States,  as  a  limitation  upon  the  powers  of 
the  States,  it  is  old  as  a  principle  of  civilized  government.  It 
is  found  in  Magna  Charta,  and,  in  substance  if  not  in  form,  in 
nearly  or  quite  all  the  constitutions  that  have  been  from  time  to 
time  adopted  by  the  several  States  of  the  Union.  By  the  Fifth 
Amendment,  it  was  introduced  into  the  Constitution  of  the 
United  States  as  a  limitation  upon  the  powers  of  the  National 
Government,  and  by  the  Fourteenth,  as  a  guarantee  against  any 
encroachments  upon  an  acknowledged  right  of  citizenship  by 
the  legislatures  of  the  States.     *     *     *      ' 
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When  one  becomes  a  member  of  society  he  necessarily  parts 
•with  some  rights  or  privileges  which,  as  an  individual  not  af- 
fected by  his  relations  to  others,  he  might  retain.    "A  body 
politic,"  as  aptly  defined  in  the  preamble  of  the  Constitution  of 
Massachusetts,  "is  a  social  compact  by  which  the  whole  people 
covenants  with  each  citizen,  each  citizen  with  the  whole  peo- 
ple, that  all  shall  be  governed  by  certain  laws  for  the  com- 
mon good."     This  does  not  confer  power  upon  the  whole 
people  to  control  rights  which  are  purely  and  exclusively  pri- 
vate (Thorpe  v.  R.  &  V.  Railroad  Co.,  27  Vt.,  143) ;  but  it  does 
authorize  the  establishment  of  laws  requiring  each  citizen  to  so 
conduct  himself,  and  so  use  his  own  property,  as  not  unneces- 
sarily to  injure  another.    This  is  the  very  essence  of  govern- 
ment, and  has  found  expression  in  the  maxim,  sic  utere  tuo  ut 
alienum  non  laedas.    From  this  source  come  the  police  powers, 
which,  as  was  said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  5  How.,  583,  "are  nothing  more  or  less  than  the  powers 
of  government  inherent  in  every  sovereignty,     *     *    *    that 
is  to  say,    *    *    *    the  power  to  govern  men  and  things." 
Under  these  powers  the  government  regulates  the  conduct  of 
its  citizens  one  towards  another,  and  the  manner  in  which  each 
shall  use  his  own  property,  when  such  regulation  becomes 
necessary  for  the  public  good.    In  their  exercise  it  has  been 
'  customary  in  England  from  time  immemorial,  and  in  this  coun- 
try from  its  first  colonization,  to  regulate  ferries,  common  car- 
riers, hackmen,  bakers,  millers,  wharfingers,  innkeepers,  etc., 
and  in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for 
services  rendered,  accommodations  furnished,  and  articles  sold. 
To  this  day,  statutes  are  to  be  found  in  many  of  the  States 
upon  some  or  all  these  subjects ;  and  we  think  it  has  never  yet 
been  successfully  contended  that  such  legislation  came  within 
any  of  the  constitutional  prohibitions  against  interference  with 
private  property.    With  the  Fifth  Amendment  in  force.  Con- 
gress, in  1820,  conferred  power  upon  the  city  of  Washington 
"to  regulate    *    *    *-  the  rates    of    wharfage    at    private 
wharves,     *    *    *    the  sweeping  of  chimneys,  and  to  fix  the 
rates  of  fees  therefor,     *     *    *    and  the  weight  and  quality 
of  bread,"  3  Stat.  587,  sec.  7;  and,  in  1848,  "to  make  all  neces- 
sary regulations  respecting  hackney  carriages  and  the  rates  of 
fare  of  the  same,  and  the  rates  of  hauling  by  cartment,  wag- 
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oners,  carmen,  and  draymen,  and  the  rates  of  commission  of 
auctioneers,"  9  id.  224,  sec.  2. 

From  this  it  is  apparent  that,  down  to  the  time  of  the  adop- 
tion of  the  Fourteenth  Amendment,  it  was  not  supposed  that 
statutes  regulating  the  use,  or  even  the  prjce  of  the  use,  of  pri- 
vate property  necessarily  deprived  an  owner  of  his  property 
without  due  process  of  law.  Under  some  circumstances  they 
may,  but  not  under  all.  The  amendment  does  not  change  the 
law  in  this  particular :  it  simply  prevents  the  States  from  doing 
that  which  will  operate  as  such  a  deprivation.    *     *    *. 

But  we  need  not  go  further.  Enough  has  already  been  said 
to  show  that,  when  private  property  is  devoted  to  a  public  use, 
it  is  subject  to  public  regulation.  It  remains  only  to  ascertain 
whether  the  warehouses  of  these  plaintiffs  in  error,  and  the 
business  which  is  carried  on  there,  come  within  the  operation 
of  this  principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact' 
contained  in  the  elaborate  brief  of  one  of  the  counsel  of  the 
plaintiff  in' error.  From  these  it  appears  that  "the  great  pro- 
ducing region  of  the  "West  and  Northwest  sends  its  graia  by 
water  and  rail  to  Chicago,  where  the  greater  part  of  it  is 
shipped  by  vessel  for  transportation  to  the  seaboard  by  the 
Great  Lakes, "and  some  of  it  is  forwarded  by  railway  to  the 
Eastern  port,  *  *  *  Vessels,  to  some  extent,  are  loaded 
in  the  Chicago  harbor,  "and  sailed  through  the  St.  Lawrence 
directly  to  Europe,  *  *  *  The  quantity  [of  grain]  re- 
ceived in  Chicago  has  made  it  the  greatest  grain  market  in 
the  world.  This  business  has  created  a  demand  for  means 
by  which  the  immense  quantity  of  grain  can  be  handled  or 
stored,  and  these  have  been  found  in  grain  warehouses,  which 
are  commonly  called  elevators,  because  the  grain  is  elevated 
from  the  boat  or  car,  by  machinery  operated  by  steam,  into 
the  bins  prepared  for  its  reception,  and  elevated  from  the  bins, 
by  a  like  process,  into  the  vessel  or  car  which  is  to  carry  it 
on.  *  *  *  In  this  way  the  largest*traffic  between  the  citi- 
zens of  the  country  north  and  west  of  Chicago  and  the  citizens 
of  the  country  lying  on  the  Atlantic  coast  north  of  Washing- 
ton is  in  grain  which  passes  through  the  elevators  of  Chicago. 
In  this  way  the  trade  in  grain  is  carried  on  by  the  inhabitants 
of  seven  or  eight  of  the  great  States  of  the  West  with  four 
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or  five  of  the  States  lying  on  the  sea-shore,  and  forms  the 
largest  part  of  interstate  commerce  in  these  States.  The  grain 
warehouses  or  elevators  in  Chicago  are  immense  structures, 
holding  from  300,000  to  1,000,000  bushels  at  one  time,  according 
to  size.  They  are  divided  into  bins  of  large  capacity  and  great 
strength.  *  *  *  They  are  located  with  the  river  harbor  on 
one  side  and  the  railway  tracks  on  the  other;  and  the  grain 
is  run  through  them  from  car  to  vessel,  or  boat  to  car,  as 
may  be  demanded  in  the  course  of  business.  It  has  been  found 
impossible  to  preserve  each  owner's  grain  separate,  and  this 
has  given  rise  to  a  system  of  inspection  and  grading,  by  which 
the  grain  of  different  owners  is  mixed,  and  receipts  issued  for 
the  number  of  bushels,  which  are  negotiable,  and  redeemable 
in  like  kind,  upon  demand.  This  mode  of  conducting  the  busi- 
ness was  inaugurated  more  than  twenty  years  ago,  and  has 
grown  to  immense  proportions.  The  railways  have  found  it 
impracticable, to  own  such  elevators,  and  public  policy  forbids 
the  transaction  of  such  business  by  the  carrier;  the  ownership 
has,  therefore,  been  by  priyate  individuals,  who  have  em- 
barked their  capital  and  devoted  their  industry  to  such  busi- 
ness as  a  private  pursuit." 

In  this  connection  it  must  be  also  be  borne  in  mind  that,  al- 
though in  1874  there  were  in  Chicago  fourteen  warehouses 
adapted  to  this  particular  business,  and  owned  by  about  thirty 
persons,  nine  business  firms  controlled  them,  and  that  the  prices 
charged  and  received  for  storage  were  such  "as  have  been 
from  year  to  year  agreed  upon  and  established  by  the  different 
elevators  or  warehouses  in  the  city  of  Chicago,  and  which  rates 
have  been  annually  published  in  one  or  more  newspapers 
printed  in  said  city,  in  the  month  of  January  in  each  year, 
as  the  established  rates  for  the  year  then  next  ensuing  such 
publication."  Thus  it  is  apparent  that  all  the  elevating  facili- 
ties through  which  these  vast  productions  "of  seven  or  eight 
great  States  of  the  West"  must  pass  on  the  way  "to  four  or 
five  of  the  States  on  the  seashore"  may  be  a  "virtual"  mo- 
nopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the 
common  carrier,  or  the  miller,  or  the  ferryman,  or  the  inn- 
keeper or  the  wharfinger,  or  the  baker,  or  the  cartman,  or  the 
hackney-coachman,  pursues  a  public  employment  and  exercises 
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"a  sort  of  public  office,"  these  plaintiffs  in  error  do  not.  They 
stand,  to  use  again  the  language  of  their  counsel,  in  the  Very 
"gateway  of  commerce,"  and  take  toll  from  all  who  pass. 
Their  business  most  certainly  "tends  to  a  common  charge,  and 
is  become  a  thing  of  public  interest  and  use."  Every  bushel 
of  grain  for  its  passage  "pays  a  toll,  which  is  a  common 
charge,"  and  therefore,  according  to  Lord  Hale,  every  such 
warehouseman  "ought  to  be  under  public  regulation,  viz.,  that 
he-  *  *  *  take  but  a  reasonable  toll."  Certainly,  if  any 
business  can  be  clothed  "with  a  public  interest  and  cease  to  be 
juris  privati  only,"  this  has  been.  It  may  not  be  made  so  by 
the  operation  of  the  Constitution  of  Illinois  or  this  statute,  but 
it  is  by  the  facts.    *    *    * 

It  matters  not  in-  this  case  that  these  plaintiffs  in  error  had 
built  their  warehouses  and  established  their  business  before  the 
regulations  complained  of  were  adopted.  What  they  did  was 
from  the  beginning  subject  to  the  power  of  the  body  politic  to 
require  them  to  conform  to  such  regulations  as  might  be  estab- 
lished by  the  proper  authorities  for  the  common  good.  They 
entered  upon  their  business  and  provided  themselves  with  the 
means  to  carry  it  on  subject  to  this  condition.  If  they  did  not 
wish  to  submit  themselves  to  such  interference,  they  should 
not  have  clothed  the  public  with  an  interest  in  their  concerns. 
The  same  principle  applies  to  them  that  does  to  the  proprietor 
of  a  hackney-carriage,  and  as  to  him  it  has  never  been  sup- 
posed that  he  was  exempt  from  regulating  statutes  or  ordi- 
nances because  he  had  purchased  his  horses  and  carriage  and 
established  his  business  before  the  statute  or  the  ordinance 
was  adopted. 

It  is  insisted,  however,  that  the  owner  of  property  is  entitled 
to  a  reasonable  compensation  for  its  use,  even  though  it  be 
clothed  with  a  public  interest,  and  that  what  is  reasonable  is  a 
judicial  and  not  a  legislative  question. 

As  has  already  been  shown,  the  practice  has  been  otherwise. 
In  countries  where  the  common  law  prevails,  it  has  been  cus- 
tomary from  time  immemorial  for  the  legislature  to  declare 
what  shall  be  a  reasonable  compensation  under  such  circum- 
stances, or,  perhaps  more  properly  speaking,  to  fix  a  maximum 
beyond  which  any  charge  made  would  be  unreasonable.  Un- 
doubtedly, in  mere  private  contracts,  relating  to  matters  in 
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which  the  public  has  no  interest,  what  is  reasonable  must  be 
ascertained  judicially.  But  this  is  because  the  legislature 
has  no  control  over  such  a  contract.  So,  too,  in  matters  which 
do  affect  the  public  interest,  and  as  to  which  legislative  con- 
trol may  be  exercised,  if  there  are  no  statutory  regulations 
upon  the  subject,  the  courts  must  determine  what  is  reason- 
able. The  controlling  fact  is  the  power  to  regulate  at  all. 
If  that  exists,  the  right  to  establish  the  maximum  of  charge, 
as  one  of  the  means  of  regulation,  is  implied.  In  fact,  the 
common-law  rule,  which  requires  the  charge  to  be  reasonable, 
is  itself  a  regulation  as  to  price.  Without  it  the  owner  could 
make  his  rates  at  will,  and  compel  the  public  to  yield  to  his 
terms,  or  forego  the  use. 

But  a  mere  common-law  regulation  of  trade  or  business  may 
be  changed  by  statute.  A  person  has  no  property,  no  vested 
interest,  in  any  rule  of  the  common  law.  That  is  only  one  of 
the  forms  of  municipal  law,  and  is  no  more  sacred  than  any 
other.  Eights  of  property  which  have  been  created  by  the 
common  law  cannot  be  taken  away  without  due  process;  but 
the  law  itself,  as  a  rule  of  conduct,  may  be  changed  at  the 
will,  or  even  at  the  whim,  of  the  legislature,  unless  prevented 
by  constitutional  limitations.  Indeed,  the  great  oflSce  of 
statutes  is  to  remedy  defects  in  the  common  law  as  they  are  de- 
veloped, and  to  adapt  it  to  the  changes  of  time  and  circum- 
stances. To  limit  the  rate  of  charge  for  services  rendered  in 
a  public  employment,  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  is  only  changing  a  regulation  which 
existed  before.  It  establishes  no  new  principle  in  the  law, 
but  only  gives  a  new  effect  to  an  old  one. 

"We  know  that  this  is  a  power"  which  may  be  abused ;  but  that 
is  no  argument  against  its  existence.  For  protection  against 
abuses  by  legislatures  the  people  must  resort  to  the  polls,  not 
to  the  courts. 

After  what  has  already  been  said,  it  is  unnecessary  to  refer 
at  length  to  the  effect  of  the  other  provision  of  the  Fourteenth 
Amendment  which  is  relied  upon,  viz.,  that  no  state  shall 
"deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  Certainly,  it  cannot  be  claimed  that  this  pre- 
vents the  state  from  regulating  the  fares  of  hackmen  or  the 
charges  of  draymen  in  Chicago,  unless  it  does  the  same  thing 
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in  every  other  place  within  its  jurisdiction.  But,  as  has  been 
seen,  the  power  to  regulate  the  business  of  warehouses  de- 
pends upon  the  same  principle  as  the  power  to  regulate  hack' 
men  and  draymen,  and  what  cannot  be  done  in  the  one  case 
in  this  particular  cannot  be  done  in  the  other. 

We  come  now  to  consider  the  effect  upon  this  statute  of  the 
power  of  Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  State  Tax  on 
Eailway  Gross  Receipts,  15  Wall.,  293,  that  "it  is  not  every- 
thing that  affects  commerce  that  amounts  to  a  regulation  of  it, 
within  the  meaning  of  the  Constitution."  The  warehouses  of 
these  plaintiffs  in  error  are  situated  and  their  business  carried 
on  exclusively  within  the  limits  of  the  State  of  Illinois.  They 
are  used  as  instruments  by  those  engaged  in  state  as  well  as 
those  engaged  in  interstate  commerce,  but  they  are  no  more 
necessarily  a  part  of  commerce  itself  than  the  dray  or  the 
cart  by  which,  but  for  them,  grain  would  be  transferred  from 
one  railroad  station  to  another.  Incidentally  they  may  be- 
come connected  with  intestate  commerce,  but  not  necessarily 
so.  Their  regulation  is  a  thing  of  domestic  concern,  and,  cer- 
tainly, until  Congress  acts  in  reference  to  their  interstate  re- 
lations, the  state  may  exercise  all  the  powers  of  government 
over  them,  even  thou^  in  so  doing  it  may  indirectly  operate 
upon  commerce  outside  its  immediate  jurisdiction.  We^do 
not  say  that  a  case  may  not  arise  in  which  it  will  be  found 
that  a  state,  under  the  form  of  regulating  its  own  aftairs,  has 
encroached  upon  the  exclusive  domain  of  Congress,  in  respect 
to  interstate  commence,  but  we  do  say  that,  upon  the  facts  as 
they  are  represented  to  us  in  this  record,  that  has  not  been 
done. 

The  remaining  objection,  to-wit,  that  the  statute  in  its  pres- 
ent form  is  repugnant  to  sec.  9,  art.  1,  of  the  Constitution  of 
the  United  States,  because  it  gives  preference  to  the  ports  of 
one  state  over  those  of  another,  may  be  disposed  of  by  the 
single  remark  that  this  provision  operates  only  as  a  limitation 
of  the  powers'  of  Congress,  and  in  no  respect  affects  the  States 
in  the  regulation  of  their  domestic  affairs. 

We  conclude,  therefore,  that  the  statute  in  question  is  not 
repugnant  to  the  Constitution  of  the  United  States,  and  that 
there  is  no  error  in  the  judgment.    In  passing  upon  this  case  we 
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have  not  been  unmindful  of  the  vast  importance  of  the  ques- 
tions involved.  This  and  eases  of  a  kindred  character  were 
argued  before  us  more  than  a  year  ago  by  most  eminent 
counsel,  and  in  a  manner  worthy  of  their  well-earned  reputa- 
tions. "We  have  kept  the  cases  long  under  advisement,  in  order 
that  their  decision  might  be  the  result  of  our  mature  delibera- 
tions. 

Judgment  affirmed. 
[MR.  JUSTICE  FIELD  rendered  a  dissenting  opinion,  in 
which  MR.  JUSTICE  STRONG  concurred.] 


Executive  Department — ^Due  Process  of  Law. 

UNITED  STATES  v.  JU  TOY. 

198  U.  S.  253,  25  Sup.  Ct.  644.     1905. 

On  a  certificate  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  presenting  the  question  whether 
habeas  corpus  should  be  granted  in  behalf  of  a  person  of 
Chinese  descent  whose  right  to  enter  the  United  States  has 
■been  denied  by  the  immigration  officers  and  affirmed  on  ap- 
peal by  the  Secretary  of  Commerce  and  Labor,  and  citizenship 
is  the  only  ground  alleged  as  making  the  detention  unlawful, 
and  whether,  under  such  circumstances,  the  writ  should  be 
dismissed  or  a  further  hearing  be  granted,  and  whether  the 
decision  of  the  Secretary  of  Commerce  and  Labor  is  con- 
clusive, in  the  absence  of  abuse  of  authority. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the  court. 

This  case-  comes  here  on  a  certificate  from  the  Circuit  Court 
of  Appeals  presenting  certain  questions  of  law.  It  appears  that 
the  appellee,  being .  detained  by  the  master  of  the  steamship 
Doric  for  return  to  China,  presented  a  petition  for  habeas  cor- 
pus to  the  district  court,  alleging  that  he  was  a  native-born 
citizen  of  the  United  States,  returning  after  a  temporary  de- 
parture, and  was  denied  permission  to  land  by  the  collector 
of  the  port  of  Sta  Francisco.  It  also  appears  from  the  petition 
that  he  took  an  appeal  from  the  denial,  and  that  the  decision 
was  affirmed  by  the  Secretary  of  Commerce  and  Labor. 
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"We  assume  in  what  we  have  to  say,  as  the  questions  assume, 
that  no  abuse  of  authority  of  any  kind  is  alleged.  That  being 
out  of  the  case,  the  first  of  them  is  answered  by  the  case  of 
United  States  v.  Sing  Tuck,  194  U.  S.  161,  170,  48  L.  ed.  917, 
921,  24  Sup.  Ct.  Eep.  621:  "A  petition  for  habeas  corpus  ought 
not  to  be  entertained  unless  the  court  is  satisfied  that  the  pe- 
titioner can  make  out  at  least  a  prima  facie  case."  This  peti- 
tion should  have  been  denied  on  this  ground,  irrespective  of 
what  more  we  have  to  say,  because  it  alleged  nothing  except 
citizenship.  It  disclosed  neither  abuse  of  authority  nor  the 
existence  of  evidence  not  laid  before  the  Secretary.  It  did  not 
even  set  forth 'that  evidence,  or  allege  its  efEect.  But,  as  it 
was  entertained,  and  the  district  court  found  for  the  petitioner, 
it  would  be  a  severe  measure  to  order  the  petitioner  to  be  dis- 
missed on  that  ground  now,  and  we  pass  on  to  further  consider- 
ations. 

The  broad  question  is  presented  whether  or  not  the  decision 
of  the  Secretary  of  Commerce  and  Labor  is  conclusive.  It  was 
held  in  United  States  v.  Sing  Tuck,  194  U.  S.  161,  167,  48  L. 
ed.  917,  920,  24  Sup.  Ct.  Eep.  621,  that  the  act  of  August  18, 
1894  (28  Stat,  at  L.  372,  390,  chap.  301,  §  1,  U.  S.  Cont.  Stat. 
1901,  p.  1303), -purported  to  make  it  so,  but  whether  the 
statute  could  have  that  effect  constitutionally  was  left  un- 
touched, except  by  a  reference  to  cases  where  an  opinion  al- 
ready had  been  expressed.  To  quote  the  latest  first,  in  Japan- 
ese Immigrant  Case  (Yamataya  v.  Fisher),  189  U.  S.  86,  97, 
47,  L.  ed.  721,  724,  23  Sup.  Ct.  Rep.  611,  613,  it  was  said:  "That 
Congress  may  exclude  aliens  of  a  particular  race  from  the 
United  States,  prescribe  the  terms  and  conditions  upon  which 
certain  classes  of  aliens  may  come  to  this  country,  establish 
regulations  for  sending  out  of  the  country  such  aliens  as  come 
here  in  violation  of  law,  and  commit  the  enforcement  of  such 
provisions,  conditions,  and  regulations  exclusively  to  executive 
officers,  without  judicial  intervention,  are  principles  firmly  es- 
tablished by  the  decisions  of  this  court."  See  also  United 
States  ex  rel.  Turner  v.  Williams,  195  U.  S.  279,  290,  291,  48 
L.  ed.  979,  983,  984,  24  Sup.  Ct.  Rep.  719;  Chin  Bak  Kan  v. 
United  States,  186  U.  S.  193,  200,  46  L.  ed.  1121,  1125,  22  Sup. 
Ct.  Rep.  891.  In  Fok  Young  Yo  v.  United  States,  185  U.  S.  296, 
304,  305,  46  L.  ed.  917,  921,  22  Sup.  Ct.  Rep.  686,  it  was  held 
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that  the  decision  of  the  collector  of  customs  on  the  right  of 
transit  across  the  territory  of  the  United  States  was  conclusive, 
and,  still  more  to  the  point,  in  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  39  L.  ed.  1082,  15  Sup.  Ct.  Rep.  967,  where  the 
petition  for  habeas  corpus  alleged  facts  which,  if  true,  gave  him 
a  right  to  enter  and  remain  in  the  country,  it  was  held  that 
the  decision  of  the  collector  was  final  as  to  whether  or  not 
he  belonged  to  the  privileged  class. 

It  is  true  that  it  may  be  argued  that  these  cases  are  not  di- 
rectly conclusive  of  the  point  now  under  decision.  It  may  be 
said  that  the  parties  concerned  were  aliens,  and  that  although 
they  alleged  absolute  rights,  and  facts  which  it  was  contended 
went  to  the  jurisdiction  of  the  officer  making  the  decision,  still 
their  rights  were  only  treaty  or  statutory  rights,  and  therefore 
were  subjectto  the  implied  qualification  imposed  by  the  later 
statute,  which  made  the  decision  of  the  collector  with  regard 
to  them  final.  The  meaning  of  the  cases,  and  the  language 
which  we  have  quoted,  is  not  satisfied  by  so  narrow  an  inter- 
pretation, but  we  do  not  delay  upon  them.    They  can  be  read. 

It  is  established,  as  we  have  said, .that  the  act  purports  to 
make  the  decision  of  the  Department  final,  whatever  the 
ground  on  which  the  right  to  enter  the  country  is  claimed, — 
as  well  when  it  is  citizenships  as  when  it  is  domicil,  and  the 
belonging  to  a  class  excepted  from  the  exclusion  acts.  United 
States  V.  Sing  Tuck,  194  U.  S.  161,  167,  48  L.  ed.  917,  920,  24 
Sup.  Ct.  Rep.  621 ;  Lem  Moon  Sing  v.  United  States,  158  U.  S. 
538,  546,  547,  39  L.  ed.  1082,  15  Sup.  Ct.  Rep.  967.  It  is  also 
established  by  the  former  case  and  others  which  it  cites  that 
the  relevant  portion  of  the  act  of  August  18,  1894  [28  Stat, 
at  L.  372]  chap.  36l,  is  not  void  as  a  whole.  The  statute  has 
been  upheld  and  enforced.  But  the  relevant  portion  being  a 
single  section,  accomplishing  all  its  results  by  the  same  general 
words,  must  be  valid  as  to  all  that  it  embraces,  or  altogether 
void.  An  exception  of  a  class  constitutionally  exempted  can- 
not be  read  into  those  general  words  merely  for  the  purpose 
of  saving  what  remains.  That  has  been  decided  over  and  over 
again.  United  States  v.  Reese,  92  U.  S.  214,  221,  23  L.  ed. 
563,  565;  Trade-Mark  Cases,  100  U.  S.  82,  98,  99,  25  L.  ed.  550, 
553,  554 ;  Allen  v.  Louisiana,  103  U.  S.  80,  84,  26  L.  ed.  318,  319 ; 
United  States  v.  Harris,  106  U.  S.  629,  641,  642,  27  L.  ed.  290, 
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294;  295,  1  Sup.  Ct.  Eep.  601;  Poindexter  v.  Greenhow,  114, 
U.  S.  269,  305,  29  L.  ed.  185,  197,  5  Sup.  Ct.  Rep.  903,  962; 
Baldwin  v.  Franks,,  120  U.  S.  678,  685-689,  30  L.  ed.  766,  768, 
769,  7  Sup.  Ct.  Rep.  656,  763 ;  Smiley  v.  Kansas,  196  U.  S.  447, 
455,  ante,  289,  25  Sup.  Ct.  Rep.  289.  It  necessarily  follows 
that  when  such  words  are  sustained,  they  are  sustained  to  their 
full  extent. 

In  view  of  the  cases  which  we  have  cited  it  seems  no  longer 
open  to  discuss  the  question  propounded  as  a  new  one.  There- 
fore we  do  not  analyze  the  nature  of  the  right  of  a  person 
presenting  himself  at  the  frontier  for  admission.  Re  Ross 
(Ross  V.  Mclntyre),  140  U.  S.  453,  464,  35  L.  ed.  581,  586,  11 
Sup.  Ct.  Rep.  897.  But  it  is  not  improper  to  add  a  few  words. 
The  petitioner,  although  physically  within  our  boundaries,  is 
to  be  regarded  as  if  he  had  been  stopped  at  the  limit  of  our 
jurisdiction,  and  kept  there  while  his  right  to  enter  was  un- 
der debate.  If,  for  the  purpose  of  argument,  we  assume  that 
the  5th  Amendment  applies  to  him,  and  that  to  deny  entrance 
to  a  citizen  is  to  deprive  him  of  liberty,  we  nevertheless  are  of 
opinion  that  with  regard  to  him  due  process  of  law  does  not  re- 
quire judicial  trial.  That  is  the  result  of  the  eases  which  we 
have  cited,  and  the  almost  necessary  result  of  the  power  of 
Congress  to  pass  exclusion  laws.  That  the  decision  may  be 
intrusted  to  an  executive  ofScer,  and  that  his  decision  is  due 
process  of  law,  was  affirmed  and  explained  in  Nishimura  Ekiu 
V.  United  States,  142  U.  S.  651,  660,  35  L.  ed.  1146,  1149,  12 
Sup.  Ct.  Rep.  336,  and  in  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  713,  37  L.  ed.  905,  913,  13  Sup.  Ct.  Rep.  1016,  before 
the  authorities  to  which  we  already  have  referred.  It  is  un- 
necessary to  repeat  the  often-quoted  remarks  of  Mr.  Justice 
Curtis,  speaking  for  the  whole  court  in  Den  ex  dem.  Murray 
V.  Hoboken  Land  &  Improv.  Co.  18  How.  272,  280,  15  L.  ed. 
372,  376,  to  Show  that  the  requirement  of  a  judicial  trial  does 
not  prevail  in  every  case.  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  546,  547,  39  L.  ed.  1082,  1085,  15  Sup.  Ct.  Rep. 
967;  Japanese  Immigrant  Case  (Yamataya  v.  Fisher),  189 
U.  S.  86,  100,  47  L,  ed.  721,  725,  23  Sup.  Ct.  Rep.  611;  Public 
Clearing  House  v.  Coyne,  194  U.  S.  497,  508,  509,  48  L.  ed.  1092, 
1098,  24  Sup.  Ct.  Rep.  789. 

We  are  of  opinion  that  the  first  question  should  be  answered, 
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no ;  that  the  third  question  should  be  answered,  yes,  with  the 
result  that  the  second  question  should  be  answered  that  the 
writ  should  be  disniiissed,  as  it  should  have  been  dismissed  in 
this  case. 

It  will  be  so  certified. 
[JUSTICES  BREWER,  PECKHAM  and  DAJ  dissented.] 


Suspension  of  Habeas  Corpus. 

EX  PARTE  MILLIGAN. 

4  Wall.  2  (U.S.).    1866. 

This  case  came  before  the  court  upon  a  certificate  of  di- 
vision from  the  judges  of  the  Circuit  Court  of  Indiana,  on  a  pe- 
tition for  discharge  from  unlawful  imprisonment.     *     *     * 
[The  facts  are  sufficiently  stated  in  the  opinion  of  the  court.] 

MR.  JUSTICE  DAVIS  delivered  the  opinion  of  the  court. 

On  the  10th  day  of  May,  1865,  Lambdin  P.  Milligan  presented 
a  petition  to  the  Circuit  Court  of  the  United,  States  for  the  Dis- 
trict of  Indiana,  to  be  discharged  from  an  alleged  unlawful 
imprisonment.  The  case  made  by  the  petition  is  this:  Milli- 
gan is  a  citizen  of  the  United  States;  has  lived  for  twenty 
years  in  Indiana ;  and,  at  the  time  of  the  grievances  complained 
of,  was  not,  and  never  had  been  in  the  military  or  naval  service 
of  the  United  States.  On  the  5th  day  of  October,  1864,  while 
at  home,  he  was  arrested  by  order  of  General  Alvin  P.  Hovey, 
commanding  the  military  district  of  Indiana;  and  has  ever 
since  been  kept  in  close  confinement. 

On  the  21st  day  of  October,  1864,  he  was  brought  before  a 
military  commission,  convened  at  Indianapolis,  by  order  of 
General  Hovey,  tried  on  certain  charges  and  specifications; 
found  guilty,  and  sentenced  to  be  hanged;  and  the  sentence 
ordered  to  be  executed  on  Friday,  the  19th  day  of  May,  1865. 

On  the  2d  day  of  January,  1865,  after  the  proceedings  of  the 
military  commission  were  at  an  end,  the  Circuit  Court  of  the 
United  States  for  Indiana  met  at  Indianapolis  and  empanelled 
a  grand  jury,  who  were  charged  to  inquire  whether  the  laws  of 
the  United  States  had  been  violated ;  and,  if  so,  to  make  present- 
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ments.  The  court  adjourned  on  the  27th  day  of  January,  hav- 
ing prior  thereto  discharged  from  further  service  the  grand 
jury,  who  did  not  find  any  bill  of  indictment  or  make  any 
presentment  against  Milligan  for  any  offense  whatever ;  and  in 
fact,  since  his  imprisonment,  no  bill  of  indictment  has  been 
found  or  presentment  made  against  him  by  any  grand  jury 
of  the  United  States. 

Milligan  insists  that  said  military  commission  had  no  juris- 
diction to  try  him  upon  the  charges  preferred,  or  upon  any 
charges  whatever,  because  he  was  a  citizen  of  the  United  States 
and  the  State  of  Indiana,  and  had  not  been,  since  the  com- 
mencement of  the  late  Rebellion,  a  resident  of  any  of  the  States 
whose  citizens  were  arrayed  against  the  government,  and  that 
the  right  of  trial  by  jury  was  guaranteed  to  him  by  the  Con- 
stitution of  the  United  States. 

The  prayer  of  the  petition  was,  that  under  the  act  of  Con- 
gress, approved  March  3d,  1863,  entitled,  "An  act  relating  to 
habeas  corpus  and  regulating  judicial  proceedings  in  certain 
eases,"  he  may  be  brought  before  the  court,  and  either  turned 
over  to  the  proper  civil  tribunal  to  be  proceeded  against  ac- 
cording to  the  law  of  the  land  or  discharged  from  custody 
altogether. 

With  the  petition  were  filed  the  order  for  the  commission, 
the  charges  and  specifications,  the  findings  of  the  court,  with 
the  order  of  the  War  Department  reciting  that  the  sentence 
was  approved  by  the  President  of  the  United  States,  and  di- 
recting that  it  be  carried  into  execution  without  delay.  The 
petition  w:as  presented  and  filed  in  open  court  by  the  counsel 
for  Milligan ;  at  the  same  time  the  District  Attorney  of  the 
United  States  for  Indiana  appeared,  and,  by  the  agreement  of 
counsel,  the  application  was  submitted  to  the  court.  The  opin- 
ions of  the  judges  of  the  Circuit  Court  were  opposed  on  three 
questions,  which  are  certified  to  the  Supreme  Court : 

1st.  "On  the  facts  stated  in  said  petition  and  exhibits,  ought 
a  writ  of  habeas  corpus  be  issued?" 

2d.  "On  the  facts  stated  in  said  petition  and  exhibits,  ought 
the  said  Lambdin  P.  Milligan  to  be  discharged  from  custody 
as  in  said  petition  prayed?" 

3d.  "Whether,  upon  the  facts  stated  in  said  petition  and 
exhibits,  the  military  commission  mentioned  therein  had  juris- 
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diction  legally  to  try  and  sentence  said  Milligan  in  manner  and 
form  as  in  said  petition  and  exhibits  is  stated?" 

The  importance  of  the  main  question  presented  by  this  rec- 
ord cannot  be  overstated;  for  it  involves  the  very  framework 
of  the  Government  and  the  fundamental  principles  of  American 
liberty. 

During  the  late  wicked  Eebellion,  the  temper  of  the  times 
did  not  allow  that  calmness  in  deliberation  and  discussion  so 
necessary  to  a  correct  conclusion  of  a  purely  judicial  question. 
Then,  considerations  of  safety  were  mingled  with  the  exercise 
of  power ;  and  feelings  and  interests  prevailed  which  are  hap- 
pily terminated.  Now  that  the  public  safety  is  assured,  this 
question,  as  well  as  all  others,  can  be  discussed  and  decided 
without  passion  or  the  admixture  of  any  element  not  required 
to  form  a  legal  judgment.  We  approach  the  investigation  of 
this  case,  fully  sensible  of  the  magnitude  of  the  inquiry  and 
the  necessity  of  full  and  cautious  deliberation.    *     *     * 

The  controlling  question  in  the  case  is  this :  Upon  the  facts 
stated  in  Milligan 's  petition,  and  the  exhibits  filed,  had  the 
military  commission  mentioned  in  it  jurisdiction,  legally,  to  try 
and  sentence  him  ?  Milligan,  not  a  resident  of  one  of  the  rebel- 
lious States,  or  a  prisoner  of  war,  but  a  citizen  of  Indiana  for 
twenty  years  past,  and  never  in  the  military  or  naval  service, 
is,  while  at  his  home,  arrested  by  the  military  power  of  the 
United  States,  imprisoned,  and,  on  certain  criminal  charges 
preferred  against  him,  tried,  convicted,  and  sentenced  to  be 
hanged  by  a  military  commission,  organized  under  the  direc- 
tion of  the  military  commander  of  the  military  district  of  In- 
diana. Had  this  tribunal  the  legal  power  and  authority  to  try 
and  punish  this  man? 

No  graver  question  was  ever  considered  by  this  court,  nor 
one  which  more  nearly  concerns  the  rights  of  the  whole  peo- 
ple; for  it  is  the  birthright  of  every  American  citizen  when 
charged  with  crime  to  be  tried  and  punished  according'  to 
law.  The  power  of  punishment  is  alone  through  the  means 
which  the  laws  have  provided  for  that  purpose,  and  if  they 
are  ineffectual,  there  is  an  immunity  from  punishment,  no  mat- 
ter how  great  an  offender  the  individual  may  be,  or  how  much 
his  crimes  may  have  shocked  the  sense  of  justice  of  the  coun- 
try, or  endangered  its  safety.    By  the  protection  of  the  law 
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human  rights  are  secured ;  withdraw  that  protection,  and  they 
are  at  the  mercy  of  wicked  rulers,  or  the  clamor  of  an  excited 
people.  If  there  was  law  to  justify  this  military  trial,  it  is 
not  our  province  to  interfere ;  if  there  was  not,  it  is  our  duty  to 
declare  the  nullity  of  the  whole  proceedings.  The  decision  of 
this  question  does  not  depend  on  argument  or  judicial  prece- 
dents, numerous  and  highly  illustrative  as  they  are.  These 
precedents  inform  us  of  the  extent  of  the  struggle  to  preserve 
liberty,  and  to  relieve  those  in  civil  life  from  military  trials. 
The  founders  of  our  government,  were  familiar  with  the  history 
of  that  struggle,  and  secured  in  a  written  Constitution  every 
right  which  the  people  had  wrested  from  power  during  a  con- 
test of  ages.  By  that  Constitution  and  the  laws  authorized  by 
it  this  question  must  be  determined.  The  provisions  of  that  in- 
strument on  the  administration  of  criminal  justice  are  too 
plain  and  direct  to  leave  room  for  misconstruction  or  doubt 
of  their  true  meaning.  Those  applicable  to  this  ease  are  found 
in  that  clause  of  the  original  Constitution  which  says,  "That 
the  trial  of  all  crimes,  except  in  case  of  impeachment,  shall  be 
^y  jury";  and  in  the  fourth,  fifth,  and  sixth  articles  of  the 
amendments.  The  fourth  proclaims  the  right  to  be  secure 
in  person  and  effects  against  unreasonable  search  and  seizure ; 
and  directs  that  a  judicial  warrant  shall  not  issue  "without 
proof  of  probable  cause  supported  by  oath  or  afiSrmation." 
The  fifth  declares  "that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  unless  on  present- 
ment by  a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia,  when  in  actual  service  in  time 
of  war  or  public  danger,  nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law."  And  the  sixth  guaran- 
tees the  right  of  trial  by  jury,  in  such  manner  and  with  such 
regulations  that  with  upright  judges,  impartial  juries,  and  an 
able  bar,  the  innocent  will  be  saved  and  the  guilty  punished. 
It  is  in  these  words :  "In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  state  and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have  been  previously  as- 
certained by  law,  and  to  be  informed  of  the  nature  and  ^use 
of  the  accusation,  to  be  confronted  with  the  witnesses  against 
him,  to  have  compulsory  process  for  obtaining  witnesses  in 
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his  favor,  and  to  have  the  assistance  of  counsel  for  his  de- 
fense." These  securities  for  personal  liberty  thus  embodied, 
were  such  as  wisdom  and  experience  had  demonstrated  to  be 
necessary  for  the  protection  of  those  accused  of  crime.  And 
so  strong  was  the  sense  of  the  country  of  their  importance,  and 
SO' jealous  were  the  people  that  these  rights,  highly  prized, 
might  be  denied  them  by  implication,  that  when  the  original 
Constitution  was  proposed  for  adoption  it  encountered  severe 
opposition ;  and,  but  for  the  belief  that  it  would  be  so  amended 
as  to  embrace  them,  it  would  never  have  been  ratified. 

Time  has  proven  the  discernment  of  our  ancestors ;  for  even 
these  provisions,  expressed  in  such  plain  English  words,  that 
it  would  seem  the  ingenuity  or  man  could  not  evade  them,  are 
now,  after  the  lapse  of  more  than  seventy  years,  sought  to  be 
avoided.    *    *    * 

Have  any  of  the  rights  guaranteed  by  the  Constitution  been 
violated  in  the  case  of  Milligan?  and  if  so,  what  are  they? 

Every  trial  involves  the  exercise  of  judicial  power ;  and  from, 
what  source  did  the  military  commission  that  tried  him  derive 
their  authority?  Certainly  no  part  of  the  judicial  power  of 
the  counti'y  was  conferred  on  them;  because  the  Constitution 
expressly  vests  it  "in  one  supreme  court  and  such  inferior- 
courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish,"  and  it  is  not  pretended  that  the  commission  was; 
a  court  ordained  and  established  by  Congress.  They  cannot, 
justify  on  the  mandate  of  the  President,,  because  he  is  con- 
trolled by  law,  and  has  his  appropriate  sphere  of  duty,  whicli 
is  to  execute,  not  to  make,  the  laws;  and  there  is  "no  unwritten, 
criminal  code  to  which  resort  can  be  had  as  a  source  of  juris- 
diction." 

But  it  is  said  that  the  jurisdiction  is  complete  under  th& 
"laws  and  usages  of  war." 

It  can  serve  no  useful  purpose  to  inquire  what  those  laws  and. 
usages  are,  whence  they  originated,  where  found,  and  on  whom 
they  operate;  they  can  never  be  applied  to  citizens  in  States- 
which  have  upheld  the  authority  of  the  Government,  and  where 
the  courts  are  open  and  their  process  unobstructed.  This  court 
has  judicial  knowledge  that  in  Indiana  the  Federal  authority 
was  always  unopposed,  and  its  courts  always  open  to  hear 
criminal  accusations  and  redress  grievances;  and  no  usage  of 
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war  could  sanction  a  military  trial  there  for  any  oflfense  what- 
ever of  a  citizen  in  civil  life,  in  nowise  connected  with  the  mili- 
tary service.  Congress  could  grant  no  such  power ;  and  to  the 
honor  of  our  national  legislature  be  it  said,  it  has  never  been 
provoked  by  the  state  of  the  country  even  to  attempt  its  exer- 
cise. One  of  the  plainest  constitutional  provisions  was,  there- 
fore, infringed  when  Milligan  was  tried  by  a  court  not  ordained 
and  established  by  Congress,  and  not  composed  of  judges  ap- 
pointed-during  good  behavior. 

Why  was  he  not  delivered  to  the  Circuit  Court  of  Indiana  to 
be  proceeded  against  according  to  law?  No  reason  of  neces- 
sity could  be  urged  against  it ;  because  Congress  had  declarfed 
penalties  against  the  offenses  charged,  provided  for  their  pun- 
ishment, and  directed  that  court  to  hear  and  determine  them. 
And  soon  after  this  military  tribunal  was  ended,  the  Circuit 
Court  met,  peacefully  transacted  its  business,  and  adjourned. 
It  needed  no  bayonets  to  protect  it,  and  required  no  military 
aid  to  execute  its  judgments.  It  was  held  in  a  State,  eminently 
distinguished  for  patriotism,  by  judges  commissioned  during 
the  Kebellion,  who  were  provided  with  juries,  upright,  intelli- 
gent, and  selected  by  a  marshal  appointed  by  the  President. 
The  Government  had  no  right  to  conclude  that  Milligan,  if 
guilty,  would  not  receive  in  that  court  merited  punishment; 
for  its  records  disclose  that  it  was  constantly  engaged  in  the 
trial  of  similar  offenses,  and  was  never  interrupted  in  its  ad- 
ministration of  criminal  justice.  If  it  was  dangerous,  in  the 
distracted  condition  of  affairs,  to  leave  Milligan  unrestrained 
of  his  liberty,  because  he  "conspired  against  the  Government, 
afforded  aid  and  comfort  to  rebels,  and  incited  the  people  to 
insurrection,"  the  law  said,  arrest  him,  confine  him  closely, 
render  him  powerless  to  do  further  mischief ;  and  then  present 
his  ease  to  the  grand  jury  of  the  district,  with  proofs  of  his^ 
guilt,  and,  if  indicted,  try  him  according  to  the  course  of  the 
common  law.  If  this  had  been  done,  the  Constitution  would 
have  been  vindicated,  the  law  of  1863  enforced,  and  the  securi- 
ties for  personal  liberty  preserved  and  defended. 

Another  guarantee  of  freedom  was  broken  when  Milligan 
was  denied  a  trial  by  jury.  The  great  minds  of  the  country 
have  differed  on  the  correct  interpretation  to  be  given  to  the 
various  provisions  of  the  Federal  Constitution;  and  judicial 
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decision  has  been  often  invoked  to  settle  their  true  meaning; 
but  until  recently  no  one  ever  doubted  that  the  right  of  trial 
by  jury  was  fortified  in  the  organic  law  against  the  power  of 
attack.  It  is  now  assailed;  but  if  ideas  can  be  expressed  in 
words,  and  language  has  any  meaning,  this  right-^-^one  of  the 
most  valuable  in  a  free  country — ^is  preserved  to  every  one  ac- 
cused of  crime  who  is  not  attached  to  the  army,  or  navy,  or 
militia  in  actual  service.  The  sixth  amendment  affirms  that 
■'in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury, ' ' — ^lan- 
guage broad  enough  to  embrace  all  persons  and  cases ;  but  the 
fifth,  recognizing  the  necessity  of  an  indictment,  or  present- 
ment, before  any  one  can  be  held  to  answer  for  high  crimes, 
"excepts  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service,  in  time  of  war  or  public  dan- 
ger;" and  the  framers  of  the  Constitution,  doubtless,  meant 
to  limit  the  right  of  trial  by  jury,  in  the  sixth  amendment,  to 
those  persons  who  were  subject  to  indictment  or  presentment 
in  the  fifth. 

The  discipline  necessary  to  the  efficiency  of  the  army  and 
navy  required  other  and  swifter  modes  of  trial  than  are  fur- 
nished by  the  common-law  courts;  and,  in  pursuance  of  the 
power  conferred  by  the  Constitution,  Congress  has  declared  the 
kinds  of  trial,  and  the  manner  in  which  they  shall  be  con- 
ducted, for  offenses  committed  while  the  party  is  in  the  mili- 
tary or  naval  service.  Every  one  connected  with  these  branches 
of  the  public  service  is  amenable  to  the  jurisdiction  which 
Congress  has  created  for  their  government,  and,  while  thus 
serving,  surrenders  his  right  to  be  tried  by  the  civil  courts.  All 
other  persons,  citizeqs  of  States  where  the  courts  are  open, 
if  charged  with  crime,  are  guaranteed  the  inestimable  privi- 
lege of  trial  by  jury.  This  privilege  is  a  vital  principle,  under- 
lying the  whole  administration  of  criminal  justice;  it  is  not 
held  by  sufferance,  and  cannot  be  frittered  away  on  any  plea 
of  state  or  political  necessity.  When  peace  prevails,  and  the 
authority  of  the  Government  is  undisputed,  there  is  no  dif- 
ficulty of  preserving  the  safeguards  of  liberty;  for  the  orr 
dinary  modes  of  trial  are  never  neglected,  and  no  one  wishes 
it  otherwise;  but  if  society  is  disturbed  by  civil  commotion — 
if  the  passions  of  men  are  aroused  and  the  restraints  of  law 
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weakened,  if  not  disregarded — ^these  safeguards  need,  and 
should  receive,  the  watchful  care  of  those  intrusted  with  the 
guardianship  of  the  Constitution  and  laws.  In  no  other  way 
can  we  transmit  to  posterity  unimpaired  the  blessings  of  lib- 
erty, consecrated  by  the  sacrifices  of  the  Kevolution. 

It  is  claimed  that  martial  law  covers  with  its  broad  mantle 
the  proceedings  of  this  military  commission.  The  proposition  is 
this :  that  in  a  time  of  war  the  commander  of  an  armed  force 
(if,  in  his  opinion,  the  exigencies  of  the  country  demand  it,  and 
of  which  he  is  the  judge)  has  the  power,  within  the  lines  of  his 
military  district,  to  suspend  all  civil  rights  and  their  rejnedies, 
and  subject  citizens  as  well  as  soldiers  to  the  rule  of  his  will ; 
and  in  the  exercise  of  his  lawful  authority  cannot  be  restrained, 
except  by  his  superior  officer  or  the  President  of  the  United 
States. 

If  this  position  is  sound  to  the  extent  claimed,  then  when  war 
exists,  foreign  or  domestic,  and  the  country  is  subdivided  into 
military  departments  for  mere  convenience,  the  commander  of 
one  of  them  can,  if  he  chooses,  within  his  limits,  on  the  plea  of 
necessity,  with  the  approval  of  the  Executive,  substitute  mili- 
tary force  for,  and  to  the  exclusion  of,  the  laws,  and  punish  all 
persons,  as  he  thinks  right  and  proper,  without  fixed  or  certain 
rules.    *    *    * 

It  is  difficult  to  see  how  the  safety  of  the  country  required 
martial  law  in  Indiana.  If  any  of  her  citizens  were  plotting 
treason,  the  power  of  arrest  could  secure  them,  until  the  Gov- 
ernment was  prepared  for  their  trial,  when  the  courts  were 
open  and  ready  to  try  them.  It  was  as  easy  to  protect  wit- 
nesses before  a  civil  as  a  military  tribunal ;  and  as  there  could 
be  no  wish  to  convict,  except  on  sufficient;  legal  evidence,  surely 
an  ordained  and  established  court  was  better  able  to  judge  of 
this  than  a  military  tribunal  composed  of  gentlemen  not  trained 
to  the  profession  of  the  law. 

It  follows,  from  what  has  been  said  on  this  subject,  that 
there  are  occasions  when  martial  rule  can  be  properly  applied. 
If,  in  foreign  invasion  or  civil  war,  the  courts  are  actually 
closed,  and  it  is  impossible  to  administer  criminal  justice  ac- 
cording to  law,  then,  on  the  theatre  of  active  military  opera- 
tions, where  war  really  prevails,  there  is  a  necessity  to  furnish 
a  substitute  for  the  civil  authority,  thus  overthrown,  to  preserve 
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the  safety  of  the  army  and  society ;  and  as  no  power  is  left  but 
the  military,  it  is  allowed  to  govern  by  martial  rule  until  the 
laws  can  have  their  free  course.  As  necessity  creates  the  rule, 
so  it  limits  its  duration;  for,  if  this  government  is  continued 
after  the  courts  are  reinstated,  it  is  a  gross  usurpation  of  power. 
Martial  rule  can  never  exist  where  the  courts  are  open,  and 
in  the  proper  and  uaobstrueted  exercise  of  their  jurisdiction. 
It  is  also  confined  to  the  locality  of  actual  war.  Because,  dur- 
ing the  late  Rebellion  it  could  have  been  enforced  in  Virginia, 
where  the  national  authority  was  overturned  and  the  courts 
driven  out,  it  does  not  follow  that  it  should  obtain  in  Indiana, 
where  that  authority  was  never  disputed,  and  justice  was 
always  administered.  And  so  in  the  case  of  a  foreign  invasion, 
martial  rule  may  become  a  necessity  in  one  state,  when,  in  an- 
other, it  would  be  "mere  lawless  violence." 

We  do  not  deem  it  important  to  examine  further  the  ad- 
judged cases;  and  shall,  therefore,  conclude  without  any  addi- 
tional reference  to  authorities. 

To  the  third  question,  then,  on  which  the  judges  below  were 
opposed  in  opinion  an  answer  in  the  negative  must  be  returned. 
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CHAPTER  VI. 
IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS. 

Charter  Contracts. 

THE  TRUSTEES  OF  DARTMOUTH  COLLEGE  v.  WOOD- 
WARD. 

4  Wheat.  518  (U.  S.).    1819. 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

This  is  an  action  of  trover,  brought  by  the  Trustees  of  Dart- 
mouth College  against  William  H.  Woodward,  in  the  State 
court  of  New  Hampshire  for  the  book  of  records,  corporate  seal, 
and  other  corporate  property,  to  which  the  plaintiffs  allege 
themselves  to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights  of  the  parties, 
finds  for  the  defendant,  if  certain  acts  of  the  legislature  of 
New  Hampshire,  passed  on  the  27th  of  June,  and  on  the  18th 
of  December,  1816,  be  validj  and  binding  on  the  trustees  with- 
out their  assent,  and  not  repugnant  to  the  constitution  of  the 
United  States;  otherwise  it  finds  for  the  plaintiffs. 

The  superior  court  of  judicature  of  New  Hampshire  ren- 
dered a  judgment  upon  this  verdict  for  the  defendant,  which 
judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is,  do  the  acts  to 
which  the  verdict  refers  violate  the  Constitution  of  the  United 
States?     *     *     * 

The  titfe  of  the  plaintiffs  originates  in  a  charter  dated  the 
13th  day  of  December,  in  the  year  1769,  incorporating  twelve 
persons  therein  mentioned,  by  the  name  of  "The  Trustees  of 
Dartmouth  College,"  granting  to  them  and  their  successors 
the  usual  corporate  privileges  and'  powers,  and  authorizing 
the  trustees,  who  are  to  govern  the  college,  to  fill  up  all  va- 
cancies which  may  be  created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of 
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New  Hampshire,  the  most  material  of  which  was  passed  on  the 
27th  of  June,  1816,  and  is  entitled  "An  act  to  amend  the 
charter  and  enlarge  and  improve  the  corporation  of  Dartmouth 
College."  Among  other  alterations'  in  the  charter,  this  act 
increases  the  number  of  trustees  to  twenty-one,  gives  the  ap- 
pointment of  the  additional  members  to  the  executive  of  the 
state,  and  creates  a  board  of  overseers,  with  power  to  inspect 
and  control  the  most  important  acts  of  the  trustees.  This  board 
consists  of  twenty-five  persons.  The  president  of  the  senate, 
the  speaker  of  the  house  of  representatives  of  New  Hampshire, 
and  the  governor  and  lieutenant-governor  of  Vermont,  for  the . 
time  being,  are  to  be  members  ex-o£fieio.  The  board  is  to  be 
completed  by  the  governor  and  council  of  New  Hampshire,  who 
are  also  empowered  to  fill  all  vacancies  which  may  occur.  The 
acts  of  the  18th  and  26th  of  December  are  supplemental  to 
that  of  the  27th  of  June,  and  are  principally  intended  to  carry 
that  act  into  effect. 

The  majority  of  the  trustees  of  the  college  have  Refused  to 
accept  this  amended  charter,  and  have  brought  this  suit  for 
.  the  corporate  property,  which  is  in  possession  of  a  person  hold- 
ing by  virtue  of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove  that  the  circumstances 
of  this  case  constitute  a  contract.  An  application  is  made  to 
the  crown  for  a  charter  to  incorporate  a  religious  and  literary 
institution.  In  the  application  it  is  stated  that  large  contribu- 
tions have  been  made  for  the  object,  which  wiH  be  conferred 
on  the  corporation  as  soon  as  it  shall  be  created.  The  charter 
is  granted,  and  on  its  faith  the  property  is  conveyed.  Surely 
in  this  transaction  every  ingredient  of  a  complete  and  legiti- 
mate contract  is  to  be  found. 

The  points  for  consideration  are: 

1.  Is  this  contract  protected  by  the  Constitution  of  the 
United  States? 

2.  Is  it  impaired  by  the  acts  under  which  the  defendant 
holds? 

[It  was  claimed  that  the  funds  of  the  college  were  public 
property,  and  the  act  of  incorporation  was  a  grant  of  political 
power.    In  regard  to  this  the  court  said :] 

It  becomes  then  the  duty  of  the  court  most  seriously  to  ex- 
amine this  charter,  and  to  ascertain  its  true  character. 
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From  the  instrument  itself  it  appears  that  about  the  year 
1754  the  Rev.  Eleazer  Wheelock  established  at  his  own  expense, 
and  on  his  own  estate,  a  charity  school  for  the  instruction  of 
Indians  in  the  Christian  religion.  The  success  of  this  institu- 
tion inspired  him  with  the  design  of  soliciting  contributions  in 
England  for  carrying  on  and  extending  his  undertaking.  In 
this  pious  work  he  employed  the  Rev.  Nathaniel  Whitaker,  who, 
by  virtue  of  a  power  of  attorney  from  Dr.  Wheelock,  appointed 
the  Earl  of  Dartmouth  and  others  trustees  of  the  money  which 
had  been  and  should  be  contributed;  which  appointment  Dr. 
Wheelock  confirmed  by  a  deed  of  trust  authorizing  the  trustees 
to  fix  on  a  site  for  the  college.  They  determined  to  establish 
the  school  on  Connecticut  River,  in  the  western  part  of  New 
Hampshire ;  that  situation  being  supposed  favorable  for  carry- 
ing on  the  original  design  among  the  Indians,  and  also  for  pro- 
moting learning  among  the  English,  and  the  proprietors  in  the 
neighborhood  having  made  large  offers  of  land  on  condition 
that  the  college  should  there  be  placed.  Dr.  Wheelock  then 
applied  to  the  crown  for  an  act  of  incorporation,  and  repre- 
sented the  expediency  of  appointing  those  whom  he  had,  by  his 
last  will,  named  as  trustees  in  America,  to  be  members  of  the 
proposed  corporation.  "In  consideration  of  the  premises," 
"for  the  education  and  instruction  of  the  youth  of  the  Indian 
tribes,"  etc.,  "and  also  of  English  youth  and  any  others,"  the 
charter  was  granted,  and  the  Trustees  of  Dartmouth  College 
were  by  that  name  created  a  body  corporate,  with  power,  for 
the  use  of  said  college,  to  acquire  real  and  personal  property, 
and  to  pay  the  president,  tutors,  and  other  officers  of  the  col- 
lege such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "the 
founder  of  said  college,"  president  thereof,  with  power  by  his 
last  will  to  appoint  a  successor,  who  is  -to  continue  in  office  until 
disapproved  by  the  trustees.  In  cases  of  vacancy,  the  trustees 
may  appoint  a  president,  and  in  case  of  the  ceasing  of  a  presi- 
dent, the  senior  professor  or  tutor,  being  one  of  the  trustees, 
shall  exercise  the  office  until  an  appointment  shall  be  made. 
The  trustees  have  power  to  appoint  and  displace  professors, 
tutors,  and  other  officers,  and  to  supply  any  vacancies  which 
may  be  created  in  their  own  body  by  death,  resignation,  re- 
moval, or  disability;  and  also  to  make  orders,  ordinances,  and 
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laws  for  the  government  of  the  college,  the  same  not  being 
repugnajit  to  the  laws  of  Great  Britain  or  of  New  Hampshire, 
and  not  excluding  any  person  on  account  of  his  speculative 
sentiments  in  religion,  or  his  being  of  a  religious  profession  dif- 
ferent from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property,  both  real  and 
personal,  which  had  been  contributed  for  the  benefit  of  the 
college,  was  conveyed  to  and  vested  in  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the 
charter,  it.  is  apparent  that  the  funds  of  the  college  consisted 
entirely  of  private  donations.     •    *     *  , 

Whence,  then,  can  be  derived  the  idea  that  Dartmouth  Col- 
lege has  become  a  public  institution,  and  its  trustees  public 
officers,  exercising  powers  conferred  by  the  public  for  public 
objects?  Not  from  the  source  whence  its  funds  were  drawn, 
for  its  foundation  is  purely  private  and  eleemosynary, — ^not 
from  the  application  of  thi)se  funds;  for  money  may  be  given 
for  education,  and  the  persons  receiving  it  do  not,  by  being 
employed  in  the  education  of  youth,  become  members  of  the 
civil  government.  Is  it  from  the  act  of  incorporation?  Let 
this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature 
of  law,  it  possesses  only  those  properties  which  the  charter  of 
its  creation  confers  upon  it,  either  expressly  or  as  incidental  to 
its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the 
most  important  are  immortality,  and,  if  the  expression  may  be 
allowed,  individuality;  properties,  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the  same,  and  may 
act  as  a  single  individual.  They  enable  a  corporation  to  man- 
age its  own  affairs,  and  to  hold  property  without  the  perplexing 
intricacies,  the  hazardous  and  endless  necessity,  of  perpetual 
conveyances  for  tlie  purpose  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession  with  these  qualities  and  capacities  that  corpora- 
tions were  invented  and  are  in  use.  By  these  means,  a  per- 
petual succession  of  individuals  are  capable  of  acting  for  the 
promotion  of  the  particular  object,  like  one  immortal  being. 
But  this  being  does  not  share  in  the  civil  government  of  the 
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country,  unless  that  be  the  purpose  for  which  it  was  created. 
Its  immortality  no  more  confers  on  it  political  power  or  a 
political  character  than  immortality  would  confer  such  power 
or  character  on  a  natural  person.  It  is  no  more  a  state  instru- 
ment than  a  natural  person  exercising  the  same  powers  would 
be.  If,  then,  a  natural  person,  employed  by  individuals  in  the 
education  of  youth,  or  for  the  government  of  a  seminary  in 
which  youth  is  educated,  would  not  become  a  public  officer,  or 
be  considered  as  a  member  of  the  civil  government,  how  is  it 
that  this  artificial  being,  created  by  law  for  the  purpose  of 
being  employed  by  the  same  individuals  for  the  same  purposes, 
should  become  a  part  of  the  civil  government  of  the  country! 

From  this  review  of  the  charter,  it  appears  that  Dartmouth 
College  is  an  eleemosynary  institution,  incorporated  for  the 
purpose  of  perpetuating  the  application  of  the  bounty  of  the 
donors  to  the  specified  objects  of  that  bounty ;  that  its  trustees 
or  governors  were  originally  named  by  the  founder,  and  in- 
vested with  the  power  of  perpetuating  themselves;  that  they 
are  not  public  officers,  nor  is  it  a  civil  institution,  participating 
in  the  administration  of  government;  but  a  charity  school, 
or  a  seminary  of  education,  incorporated  for  the  preservation 
of  its  property,  and  the  perpetual  application  of  that  property 
to  the  objects  of  its  creation.     *     *     * 

The  opinion  of  the  court,  after  mature  deliberation  is,  that 
this  is  a  contract,  the  obligation  of  which  cannot  be  impaired 
without  violating  the  Constitution  of  the  United  States.  This 
opinion  appears  to  us  to  be  equally  supported  by  reason  and  by 
the  former  decisions  of  this  court. 

2.  "We  nexi  proceed  to  the  inquiry  whether  its  obligation 
has  been  impaired  by  those  acts  of  the  legislature  of  New 
Hampshire  to  which  the  special  verdict  refers. 

From  the  review  of  this  charter  which  has  been  taken  it  ap- 
pears that  the  whole  power  of  governing  the  college,  of  ap- 
pointment and  removing  tutors,  of  fixing  their  salaries,  of  di- 
recting the  course  of  study  to  be  pursued  by  the  students,  and 
of  filling  up  vacancies  created  in  their  own  body,  was  vested 
in  the  triistees.  On  the  part  of  the  crown  it  was  expressly  stip- 
ulated that  thi^' corporation,  thus  constituted,  should  continue 
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forever ;  and  that  the  number  of  trustees  should  forever  consist 
of  twelve,  and  no  more.  By  this  contract  the  crown  was 
bound,  and  could  have  made  no  violent  alteration  in  its  essen- 
tial terms  without  impairing  its  obligation. 

It  results  from  this  opinion,  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found 
in  this  cause,  are  repugnant  to  the  Constitution  of  the  United 
States ;  and  that  the  judgment  on  this  special  verdict  ought  to 
have  been  for  the  plaintiffs.  The  judgment  of  the  state  court 
must,  therefore,  be  reversed. 

[JUSTICES  WASHINGTON  and  STORY  deUvered  concur- 
ring opinions.  JUSTICE  JOHNSON  concurred  for  the  rea- 
sons stated  by  the  CHIEF  JUSTICE;  JUSTICE  LIVINGSTON 
concurred  for  the  reasons  stated  by  the  CHIEF  JUSTICE  and 
JUSTICES  WASHINGTON  and  STOEY.  JUSTICE  DUVALL 
dissented.] 
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PART  IV 

EMINENT  DOMAIN 
CHAPTEE  I. 

THE  LUVnTS  OF  THE  POWER. 

KOHL  V.  UNITED  STATES. 

91  U.  S.  367.    1875. 

[This  was  a  proceeding  instituted  by  the  United  States  in  'the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Ohio  to  appropriate  a  parcel  of  land  in  the  city  of  Cincinnati 
as  a  site  for  a  post  office,  custom  house,  internal  revenue  and 
pension  offices,  United  States  depository,  and  for  the  accommo- 
dation of  the  United  States  courts.  The  plaintiffs  in  error  owned 
a  perpetual  leasehold  estate  in  a  portion  of  the  property  sought 
to  be  appropriated,  and  moved  to  dismiss  the  proceeding  on 
the  ground  of  want  of  jurisdiction.  The  motion  was  overruled 
and  the  case  brought  on  writ  of  error  to  the  Supreme  Court  of 
the  United  States.] 

STRONG,  J.,  delivered  the  opinion  of  the  court. 

It  has  not  been  seriously  contended  during  the  argument 
that  the  United  States  government  is  without  power  to  appro- 
priate lands  or  other  property  within  the  states  for  its  own 
uses,  and  to  enable  it  to  perform  its  proper  functions.  Such  an 
authority  is  essential  to  its  independent  existence  and  perpetuity. 
These  cannot  be  preserved  if  the  obstinacy  of  a  private  person, 
«r  if  any  other  authority  can  prevent  the  acquisition  of  the 
means  or  instruments  by  which  alone  government  functions  can 
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be  performed.  The  powers  vested  by  the  Constitution  in  the 
general  government  demand  for  their  exercise  the  acquisition 
of  lands  in  all  the  states.  These  are  needed  for  forts,  armories 
and  arsenals,  for  navy  yards  and  lighthouses,  for  custom  houses, 
post  ofSces  and  court  houses,  and  for  other  public  uses.  If  the 
right  to  acquire  property  for  such  uses  may  be  made  a  barren 
right  by  unwillingness  of  property  holders  to  sell,  or  by  the 
action  of  a  state  prohibiting  sl  sale  to  the  federal  government, 
the  constitutional  grants  of  power  may  be  rendered  nugatory, 
and  the  government  is  dependent  for  its  practical  existence 
upon  the  will  of  a  state,  or  even  upon  that  of  a  private  citizen. 
This  cannot  be.  No  one  doubts  the  existence  in  the  state  govern- 
ments of  the  right  of  eminent  domain — ^a  right  distinct  from 
and  paramount  to  the  right  of  ultimate  ownership.  It  grows 
out  of  the  necessities  of  their  being,  not  out  of  the  tenure  by 
■which  lands  are  held.  It  may  be  exercised,  though  the  lands  are 
not  held  by  grant  from  the  government,  either  mediately  or 
immediately,  and  independent  of  the  consideration  whether  they 
would  escheat  to  the  government  in  case  of  a  failure  of  heirs. 
The  right  is  the  offspring  of  political  necessity;  and  it  is  insep- 
arable from  sovereignty,  unless  denied  to  it  by  its  fundamental 
law.  *  *  *  But  it  is  no  more  necessary  for  the  exercise  o^ 
the  powers  of  a  state  government  than  it  is  for  the  exercise  of 
the  conceded  powers  of  the  federal  government.  That  govern- 
ment is  as  sovereign  within  its  sphere  as  the  states  are  withiii 
theirs.  True,  its  sphere  is  limited.  Certain  subjects  only  are 
committed  to  it ;  but  its  power  over  those  subjects  is  as  full  and 
complete  as  is  the  power  of  the  states  over  the  subjects  to  which 
their  sovereignty  extends.  The  power  is  not  changed  by  its 
transfer  to  another  holder.  '. 

But  if  the  right  of  eminent  domain  exists  in  the  federial 
government,  it  is  a  right  which  may  be  exercised  within  the 
states,  so  far  as  is  necessary  to  the  enjoyment  of  the  powers 
conferred  upon  it  by  the  Constitution.  In  Ableman  v.  Booth; 
21  How.  523,  Chief  Justice  Taney  described  in  plain  language 
the  complex  nature  of  our  government,  and  the  existence  of 
two  distinct  and  separate  sovereignties  within  the  same  terri-* 
torial  space,  each  of  them  restricted  in  its  powers,  and  each, 
within  its  sphere  of  action  prescribed  by  the  Constitution  of  the 
United  States,  independent  of  the  other.    Neither  is  under  the 
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necessity  of  applying  to  the  other  for  permission  to  exercise  its 
lawful  powers.  "Within  its  own  sphere,  it  may  employ  aU  the 
agencies  for  exerting  them  which  are  appropriate  or  necessary, 
and  which  are  not  forbidden  by  the  law  of  its  being.  When  the 
power  to  establish  post  offices  and  to  create  courts  within  the 
states  was  conferred  upon  the  federal  government,  included  in 
it  was  authority  to  obtain  sites  for  such  offices  and  for  court 
houses,  and  to  obtain  them  by  such  means  as  were  known  and 
appropriate.  The  right  of  eminent  domain  was  one  of  those 
means  well  known  when  the  Constitution  was  adopted,  and 
employed  to  take  lands  for  public  uses.  Its  existence,  therefore, 
in  the  grantee  of  that  power,  ought  not  to  be  questioned.    *    *    * 

But  it  is  contended  on  behalf  of  the  plaintiffs  in  error  that 
the  Circuit  Court  hadTno  jurisdiction  of  the  proceeding.  *  *  * 
The  Judiciary  Act  of  1789  conferred  upon  the  circuit  courts 
of  the  United  States  jurisdiction  of  aU  suits  at  common  law  or 
in  equity,  when  the  United  States,  or  any  officer  thereof,  suing 
under  authority  of  any  act  of  Congress,  are  plaintiffs.  *  *  * 
The  right  of  eminent  domain  always  was  a  right  at  common 
law.  It  was  not  a  right  in  equity,  nor  was  it  even  the  creature 
of  a  statute.  The  time  of  its  exercise  may  have  been  preS'cribed 
by  statute;  but  the-  right  itself  was  superior  to  any  statute. 
That  it  was  not  enforced  through  the  agency  of  a  jury  is  imma- 
terial ;  for  many  civil  as  well  as  criminal  proceedings  at  common 
law  were  without  a  jury.  It  is  difficult,  then,  to  see  why  a  pro- 
ceeding to  take  land  in  virtue  of  the  government's  eminent  do- 
main, and  determining  the  compensation  to  be  made  for  it  is  not, 
within  the  meaning  of  the  statute,  a  suit  at  common  law  when 
initiated  in  a  court.  It  is  an  attempt  to  enforce  a  legal  right. 
It  is  quite,  immateriarthat  Congress  has  not  enacted  that  the 
compensation  shall  be  ascertained  in  a  judicial  proceeding.  That 
ascertainment  is  in  its  nature  at  least  quasi  judicial.  Certainly 
no  other  mode  than  a  judicial  trial  has  been  provided.    *    *    * 

The  judgment  of  the  Circuit  Court  is  Affirmed. 
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WHAT  CONSTITUTES  A  TAKING. 

TRANSPORTATION  COMPANY  v.  CHICAGO. 
99  U.  S.  635.    1878. 
[The  facts  sufficiently  appear  in  the  opinion.] 

STRONG,  J.,  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  no  error  has  been  shown  in  this  record, 
though  the  assignments  are  very  numerous.  The  action  was 
case  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiffs  in  consequence  of  the  action  of  the  city 
authorities  in  constructing  a  tunnel  or  passageway  along  the  line 
of  La  Salle  Street  and  under  the  Chicago  River,  where  it  crosses 
that  street.  The  plaintiffs  were  the  lessees  of  a  lot  bounded  on 
the  east  by  the  street,  and  on  the  south  by  the  river,  and  the 
principal  injury  of  which  they  complain  is,  that  by  the  opera- 
tions of  the  city  they  were  deprived  of  access  to  their  premises, 
both  on  the  side  of  the  river  and  on  that  of  the  street,  during 
the  prosecution  of  the  work.  It  is  not  claimed  that  the  obstruc- 
tion was  a  permanent  one,  or  that  it  was  continued  during  a 
longer  time  than  was  necessary  to  complete  the  improvement. 
Nor  is  it  contended  that  there  was  unreasonable  delay  in  push- 
ing the  work  to  completion,  or  that  the  coffer-dam  constructed 
in  the  river,  extending  some  twenty-five  or  thirty  feet  in  front 
of  the  plaintiff's  property,  was  not  necessary,  indeed  indispens- 
able, for  the  construction  of  the  tunnel. 

The  case  has  been  argued  on  the  assumption  that  the  erection 
of  the  coffer-dam,  and  the  necessary  excavations  in  the  street, 
constituted  a  public  nuisance,  causing  special  damage  to  the 
plaintiffs,  beyond  those  incident  to  the  public  at  large,  and 
hence,  it  is  inferred,  the  city  is  responsible  to  them  for  the 
injurious  consequences  resulting  therefrom.  The  answer  to  this 
is  that  the  assumption  is  unwarranted.  That  cannot  be  a  nui- 
sance, such  as  to  give  a  common-law  right  of  action,  which  the 
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law  authorizes.  We  refer  to  an  action  at  common  law  such  as 
this  is.  A  legislature  may  and  often  does  authorize  and  even 
direct  acts  to  be  done  which  are  harmful  to  individuals  and 
which  without  the  authority  would  be  nuisances;  but  in  such  a 
■case,  if' the  statute  be  such  as  the  legislature  has  power  to  pass, 
"the  acts  are  lawful,  and  are  not  nuisances,  unless  the  power  has 
been  exceeded.  In  such  grants  of  power  a  right  to  compensation 
for  consequential  injuries  caused  by  the  authorized  erections 
may  be  given  to  those  who  suffer,  but  then  the  right  is  a  creature 
■of  the  statute.  It  has  no  existence  without  it.  If  this  were  not 
so,  the  suffering  party  would  be  entitled  to  repeated  actions 
until  an  abatement  of  the  erections  would  be  enforced,  or  per- 
haps he  might  restrain  them  by  injunction.    *    *    * 

It  is  undeniable  that  in  making  the  improvement  of  which 
the  plaintiffs  complain  the  city  was  the  agent  of  the  State,  and 
performing  a  public  duty  imposed  upon  it  by  the  legislature; 
and  that  persons  appointed  or  authorized  by  law  to  make  or 
improve  a  highway  are  not  answerable  for  consequential  dam- 
ages, if  they  act  within  their  jurisdiction  and  with  care  and 
skill,  is  a  doctrine  almost  universally  accepted  alike  in  England 
and  in  this  country.  *  *  *  The  doctrine,  however  it  may  at 
times  appear  to  be  at  variance  with  natural  justice,  rests  upon 
the  soundest  legal  reason.  The  State  holds  its  highways  in  trust 
for  the  public.  Improvements  made  by  its  direction  or  by  its 
authority  are  its  acts,  and  the  ultimate  responsibility,  of  course, 
should  rest  upon  it.  But  it  is  the  prerogative  of  the  State  to 
be  exempt  from  coercion  by  suit,  except  by  its  own  consent. 
This  prerogative  would  amount  to  nothing  if  it  does  not  protect 
the  agents  for  improving  highways  which  the  State  is  compelled 
to  employ.  The  remedy,  therefore,  for  a  consequential  injury 
resulting  from  the  State's  action  through  its  agents,  if  there  be 
any,  must  be  that,  and  that  only,  which  the  legislature  gives. 
It  does  not  exist  at  common  law.  The  decisions  to  which  we 
have  referred  were  made  in  view  of  Magna  Charta  and  the 
restriction  to  be  found  in  the  constitution  of  every  state,  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation  being  .made..  But  acts  done  in  the  proper  exercise 
of  governmental  powers  and  not  directly  encroaching  upon  pri- 
vate property,  though  their  consequences  may  impair  its  use, 
are  universally  held  not  to  be  a  taking  within  the  meaning  of 
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the  constitutional  provision.  They  do  not  entitle  the  owner  of 
such  property  to  compensation  from  the  State  or  its  agents,  or 
give  him  any  right  of  action.  This  is  supported  by  an  immense 
weight  of  authority.  Those  who  are  curious  to  see  the  decisions 
will  find  them  collected  in  Cooley  on  Constitutional  Limitations, 
page  542  and  notes.  The  extremest  qualification  of  the  doctrine 
is  to  be  found,  perhaps,  in  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166,  and  in  Eaton  v.  Boston,  Concord  &  Montreal  Kail- 
road  Co.,  51  N.  H.  504.  In  those  cases  it  was  held  that  perma- 
nent flooding  of  private  property  may  be  regarded  as  a  "tak- 
ing." In  those  eases  there  was  a  physical  invasion  of  the  real 
estate  of  the  private  owner,  and  a  practical  ouster  of  his  posses- 
sion. But  in  the  present  case  there  was  no  such  invasion.  No 
entry  was  made  upon  the  plaintiffs'  lot.  All  that  was  done  was 
to  render  for  a  time  its  use  more  inconvenient.    *    *    * 

We  have  examined  the  decisions  of  the  courts  of  Illinois,  and 
others  to  which  we  have  been  referred  by  the  plaintiffs  in  error, 
but  in  none  of  them  was  it  decided  that  a  riparian  owner  on  a 
navigable  stream,  or  that  an  adjoiner  on  a  public  highway,  can 
maintain  a  suit  at  common  law  against  public  agents  to  recover 
consequential  damages  resulting  from  obstructing  a  stream  or 
highway  in  pursuance  of  legislative  authority,  unless  that  author- 
ity has  been  transcended,  or  unless  there  was  a  wanton  injury 
inflicted,  or  carelessness,  negligence,  or  want  of  skill  in  causing 
the  obstruction. 


Additional  Servitudes. 

STORY  V.  NEW  YORK  ELEVATED  RAILROAD  CO. 

90N.  Y.  122.    1882. 

[Action  to  restrain  the  defendant  from  constructing  an 
elevated  railroad  in  a  street  upon  which  plaintiff's  premises 
abutted.  The  construction  of  the  railroad  was  authorized  by  a 
statute  which  made  no  provision  for  compensation.] 

TRACY,  J.  The  principal  question  to  be  determined  in  this 
case  is,  has  the  plaintiff's  property  been  taken  for  public  use 
within  the  meaning  of  the  constitution  of  this  state  ? 
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The  plaintiff  contends  that  by  the  true  construction  of  the 
deeds  from  the  city  to  his  original  grantors  the  bed  of  Front 
(then  Water)  Street  was  included  in  the  grant,  and  that  he  is 
now  the  owner  of  one-half  of  the  bed  of  Front  Street  in  front 
of  his  lots.  But  if  this  claim  be  not  sustained,  then  he  insists 
that,  in  the  original  grants  of  the  premises  in  question,  the 
city  of  New  York  covenanted  with  his  grantors  that  Front  Street 
should  be  and  remain  an  open  street  forever.  That  this  covenant, 
being  for  the  benefit  of  the  abutting  lands,  is  one  running  with 
the  land,  and  the  right  or  privilege  secured  thereby  constitutes 
property  within  the  meaning  of  article  1,  §  6  of  the  Constitution, 
which  provides  that  "private  property  shall  not  be  taken  for 
public  use  without  just  compensation."    *    •    * 

The  defendant  insists,  and  the  trial  court  found,  that,  by  the 
true  construction  of  the  deed,  the  bed  of  Front  Street  was 
excepted  therefrom,  and  never  passed  to  the  plaintiff's  original 
grantors.  *  *  *  Assuming  the  construction  placed  upon  the 
grant  by  the  court  below  to  be  correct,  we  have  to  consider  the 
effect  of  such  a  covenant  in  a  grant  of  land  made  by  a  municipal 
corporation  having  authority  to  lay  out  and  open  streets,  and 
to  acquire  lands  for  that  purpose.  *  *  *  By  the  law  of  this 
state  as  interpreted  and  held  by  its  highest  courts  for  the  last 
fifty  years,  without  criticism  or  doubt,  the  grantees  of  the  city 
by  force  of  their  grant  acquired  the  right  to  have  Front  Street 
kept  forever  as  a  public  street.  The  street  thus  became  what  is 
known  to  the  law  as  the  servient  tenement,  and  the  lots  abutting 
thereon  the  dominant  tenement.  Such  servitude  constitutes  a 
private  easement  in  the  bed  of  the  street  attached  to  the  lots 
abutting  thereon,  and  passed  to  the  plaintiff  as  the  owner  of 

such  lots.     That  an  easement  is  property  cannot  be  doubted. 

*     *    * 

The  next  question  to  be  considered  is,  has  the  plaintiff's  prop- 
erty been  taken  by  the  defendant  within  the  meaning  of  the 
constitution  of  this  state?  To  constitute  such  a  taking  it  is 
sufficient  that  the  person  claiming  compensation  has  some  right 
or  privilege,  secured  by  grant,  in  the  property  appropriated  to 
the  public  use,  which  right  or  privilege  is  destroyed,  injured  or 
abridged  by  such  appropriation.  Has  the  plaintiff's  easement 
in  Front  Street  been  destroyed,  or  injured,  by  the  appropria- 
tion of  the  street  to  the  uses  of  the  defendant's  road?    As  we 
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have  seen,  the  plaintiff  acquired  nothing  more  than  a  right  to 
have  the  street  kept  as  a  public  street,  and  this  must  be  deemed 
to  be  held  subject  to  the  power  of  the  legislature  to  regulate  and 
control  the  public  uses  of  the  street. 

This  brings  us  to  .the  question /whether  the  occupation  of 
the  street  by  the  defendant's  road  is  compatible  with,  or  destruc- 
tive of,  its  use  as  a  public  street.    *    *    * 

The  court  below  found  that  the  series  of  iron  columns  abridges 
the  street,  and  the  superstructure  erected  thereon  obscures  the 
light  to  the  adjoining  premises,  and  depreciates  the  value  of  the 
plaintiff's  property. 

The  extent  to  which  plaintiff's  property  is  appropriated  is  not 
material;  it  cannot,  nor  can  any  part  of  it,  be  appropriated  to 
the  public  use  without  compensation. 

We  think  such  a  structure  closes  the  street  pro  tanto  and  thus 
directly  invades  the  plaintiff's  easement  in  the  street  as  secured 
by  the  grant  of  the  city.    *    *    * 

We  have  reached  in  this  case  the  following  conclusions : 

First.  That  the  plaintiff,  by  force  of  the  grant  of  the  city, 
made  to  his  grantors,  has  a  right  or  privilege  in  Front  Street, 
which  entitled  him  to  have  the  same  kept  open  and  continued 
as  a  public  street  for  the  benefit  of  his  abutting  property. 

Second.  That  this  right  or  privilege  constitutes  an  easement, 
in  the  bed  of  the  street,  which  attaches  to  the  abutting  property 
of  the  plaintiff,  and  constitutes  private  property,  within  the 
meaning  of  the  Constitution,  of  which  he  cannot  be  deprived 
without  compensation. 

Third.  That  such  a  structure  as  the  court  found  the  defendant 
was  about  to  erect  in  Front  Street,  and  which  it  has  since  erected, 
is  inconsistent  with  the  use  of  Front  Street  as  a  public  street. 

Fourth.  That  the  plaintiff's  property  has  been  taken  and 
appropriated  by  the  defendant  for  public  use  without  compensa- 
tion being  made  therefor. 

Fifth.  That  the  defendant's  acts  are  unlawful,  and  as  the 
structure  is  permanent  in  its  character — and,  if  suffered  to  con- 
tinue, will  inflict  a  permanent  and  continuing  injury  upon  the 
plaintiff — ^he  has  the  right  to  restrain  the  erection  and  continu- 
ance of  the  road  by  injunction. 

Sixth.  That  the  statutes  under  which  the  defendant  is  organ- 
ized authorize  it  to  acquire  such  property  as  may  be  necessary 
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for  its  construction  and  operation  by  the  exercise  of  the  right  pf 
eminent  domain. 

Seventh.  The  injunction  prohibiting  the  continuance  of  the 
road  in  Front  Street  should  not  be  issued  until  the  defendant 
has  had  a  reasonable  time  after  this  decision  to  acquire  the 
plaintiff's  property  by  agreement,  or  by  proceedings  to  condemn 
the  same. 


Waters  and  Water  Rights. 

GARDNER  v.  TRUSTEES  OP  NEWBURGH. 

2  Johns.  Chan.  162  (N.  Y.).    1816. 

[Bill  by  the  owner  of  land  through  which  a  small  unnavigable 
watercourse  ran  to  enjoin  the  defendants  from  diverting  the 
water  of  the  stream.  The  defendants  were  authorized  by  statute 
to  divert'  the  waters  of  the  stream  to  furnish  a  water  supply  to 
the  village  of  Newburgh,  but  no  provision  for  compensation  to 
riparian  owners  was  included  in  the  statute.] 

THE  CHANCELLOR  (KENT).  The  statute  under  which 
the  trustees  of  the  village  of  Newburgh  are  proceeding  (sess.  32, 
chap.  119)  makes  adequate  provision  for  the  party  injured  by  the 
laying  of  the  conduits  through  his  land,  and  also  affords  security 
to  the  owner  of  the  spring,  or  springs,  from  whence  the  water 
is  to  be  taken.  But  there^is^-no  provision  for  making  compensa- 
tion to  the  plaintiff,  through  whose  land  the  water  issuing  from 
the  spring  has  been  accustomed  to  flow.  The  bill  charges,  that 
the  trustees  are  preparing  to  divert  from  the  plaintiff's  land  the 
whole,  or  the  most  part  of  the  stream,  for  the  purpose  of  supply- 
ing the  village.  The  plaintiff's  right  to  the  use  of  the  water  is 
as  valid  in  law,  and  as  useful  to  him  as  the  rights  of  others  who 
are  indemnified  or  pr'otected  by  the  statute ;  and  he  ought  not 
to  be  deprived  of  it,  and  we  cannot  suppose  it  was  intended  that 
he  should  be  deprived  of  it,  without  his  consent,  or  without 
making  him  a  just  compensation.  The  Act  is,  unintentionally, 
defective,  in  not  providing  for  his  case,  and  it  ought  not  to  be 
enforced,  and  it  was  not  intended  to  be  enforced,  until  such 
provision  should  be  made. 
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,  It  is  a  clear  principle  in  law,  that  the  owner  of  land  is  entitled 
to  the  use  of  a  stream  of  water  which  has  been  accustomed,  from 
time  immemorial,  to  flow  through  it,  and  the  law  gives  him  ample 
remedy  for  the  violation  of  this  right.  To  divert  or  obstruct  a 
watercourse  is  a  private  nuisance;  and  the  books  are  full  of 

cases  and  decisions  asserting  tlie  right  and  affording  the  remedy. 

*     *     * 

In  the  application  of  the  general  doctrines  of  the  court  to  this 
case,  it  appears  to  me  to  be  proper  that  the  preventive  remedy 
be  applied.  There  is  no  need,  from  what  at  present  appears, 
of  sending  the  plaintiff  to  law  to  have  his  title  first  established. 
His  right  to  the  use  of  the  stream  is  one  which  has  been  imme- 
morially  enjoyed,  and  of  which  he  is  now  in  the  actual  possession. 
The  trustees  set  up  no  other  right  to  the  stream  (assuming,  for 
the  present,  the  charges  in  the  bill)  than  what  is  derived  from 
the  authority  of  the  statute ;  and  if  they  are  suffered  to  proceed 
and  divert  the  stream,  or  the  most  essential  part  of  it,  the 
plaintiff  would  receive  immediate  and  great  injury,  by.  the  sus- 
pension of  all  those  works  on  his  land  which  are  set  in  operation 
by  the  water.  In  addition  to  this  he  will  lose  the  comfort  and 
use  of  the  stream  for  farming  and  domestic  purposes;  and, 
besides,  it  must  be  painful  to  anyone  to  be  deprived,  at  once,  of 
the  enjoyment  of  a  stream  which  he  has  been  accustomed  always 
to  see  flowing  by  the  door  of  his  dwelling.  A  right  to  a  stream 
of  water  is  as  sacred  as  a*  right  to  the  soil  over  which  it  flows. 
It  is  a  part  of  the  freehold  of  which  no  man  can  be  disseised 
"but  by  lawful  judgment  of  his  peers,  or  by  due  process  of 
law."  This  is  an  ancient  and  fundamental  maxim  of  common 
right  to  be  found  in  Magna  Charta  and  which  the  legislature 
has  incorporated  into  an  Act  declaratory  of  the  rights  of  the 
citizens  of  this  state.    *    •    •  Injunction  granted. 
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THE  PUBLIC  USE. 

OPINION  OP  THE  JUSTICES. 

*  204  Mass.  607.    1910. 

[The  House  of  Representatives  passed  an  order  requiring  the 
opinion  of  the  Justices  of  the  Supreme  Judicial  Court  upon  the 
following  question  (in  substance) :  if  the  commercial  interests 
and  general  prosperity  of  the  inhabitants  of 'the  Commonwealth 
and  particularly  of  the  city  of  Boston  are  dependent  upon  the 
existence  in  that  city  of  facilities  for  the  transaction  of  foreign 
and  domestic  trade  and  commerce,  and  chief  among  such  facili- 
ties is  a  broad  thoroughfare  with  adequate  sites  upon  it  for  ware- 
houses and  other  buildings,  and  no  such  street  exists,  and  if  such 
a  street  should  be  laid  out  in  the  ordinary  way  the  adjoining 
land  would  be  left  divided  into  parcels  of  such  unsuitable  size  and 
shape,  that  the  proper  facilities  could  not  be  furnished  by  the 
mere  laying  out  of  a  street,  but  jcould  only  be  secured  by  the 
concentration  through  the  exercise  of  eminent  domain  of  estates 
abutting  thereon  into  parcels  of  suitable  size  and  shape,  is  it 
within  the  constitutional  power  of  the  legislature  to  authorize 
the  taking  by  the  city  of  land  for  such  a  thoroughfare  and  of 
so  much  land  on  both  sides  thereof  as  may  be  reasonably  neces- 
sary to  furnish  the  proper  facilities  and  with  a  view  to  subse- 
quent use  of  such  land  by  private  individuals  in  such  manner  as 
to  secure  the  public  interests  referred  to.] 

To  the  Honorable  the  House  of  Bepresentatives  of  ihe  Common- 
wealth of  Massachusetts: 

"We,  the  Justices  of  the  Supreme  Judicial  Court,  have  con- 
sidered the  question  submitted  to  us,  a  copy  of  which  is  hereto 
annexed,  and  we  answer  it  as  follows : 

The  question  relates  to  the  proposed  laying  out  of  a  thorough- 
fare or  street  through  a  part  of  the  city  of  Boston.  The-  power 
of  the  city,  by  its  officers,  to  lay  out  and  construct  a  street  or 
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thoroughfare  in  any  place  within  the  city,  or  of  any  width  or 
mode  of  construction,  if  it  is  found  that  the  public  necessity  and 
convenience  require  it,  is  undoubted.    *    *    * 

The  question  seems  to  relate  particularly  to  the  power  of  the 
legislature  to  take  and  use  land  outside  of  the  proposed  thorough- 
fare, for  purposes  which  have  no  direct  relation  to  the  construc- 
tion or  use  of  the  street  for  travel.  It  is  presented  upon  the 
hypothesis  that  the  desired  facilities  for  the  profitable  use  of 
the  land  can  be  secured  only  by  the  obliteration  in  whole  or  in 
part  of  the  present  Unes  of  individual  ownership  along  the 
street,  the  concentration,  through  the  exercise  of  the  power  of 
eminent  domain,  of  these  abutting  estates,  in  parcels  of  suitable 
size  and  shape,  and  the  development  or  use  of  such  parcels  for 
warehouses,  mercantile  establishments  and  other  buildings  suited 
to  the  demands  of  trade  and  commerce.  The  question  is  whether 
such  land  can  be  taken  with  a  view  to  the  subsequent  use  of  it  by 
private  individuals,  under  conveyances,  leases  or  agreements 
which  shall  embody  suitable  contracts  for  the  construction  on 
the  land  of  /buildings  adapted  to  use  in  domestic  and  foreign 
trade  and  commerce,  and  for  the  use,  management  and  control 
of  the  lands  and  buildings  in  such  manner  as  to  secure  and 
promote  such  trade  and  commerce.  The  proposed  legislation,  to 
which  the  inquiry  relates,  necessarily  would  contemplate  action 
by  the  city  in  the  procurement,  management  and  control  of 
land  along  a  street  within  the  city,  for  no  other  purpose  than 
to  induce  and  promote  a  use  of  it  by  merchants  or  traders.  It 
would  contemplate  a  taking  of  private  property  in  the  exercise 
of  the  right  of  eminent  domain,  and  an  expenditure  of  money 
to  pay  for  it  and  fit  it  for  occupation. 

It  is  a  rule  of  law  universally  recognized  in  this  country  that 
neither  of  these  things  can  be  done  unless  the  taking  or  expendi- 
ture is  for  a  public  use.  This  has  been  stated  so  often,  and  the 
principles  on  which  it  is  founded  have  been  considered  so  fully, 
that  it  is  unnecessary  to  discuss  it  or  to  cite  authorities.  The 
only  question  about  which  there  is  a  possibility  of  doubt  is 
whether  the  proposed  use  of  the  land  outside  of  the  thorough- 
fare is  a  public  use.  It  is  plain  that  a  use  of  the  property  to 
obtain  the  possible  income  or  profit  that  might  enure  to  the 
city  from  the  ownership  and  control  of  it  would  not  be  a  public 
use.    The  city  cannot  be  authorized  to  take  the  property  of  a 
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private  owner  for  such  a  purpose,  nor  can  the  city  tax  its  inhabit- 
ants to  obtain  money  for  such  a  use.  It  could  as  well  tax  them 
to  raise  money  to  carry  on  any  other  private  business  with  a 
hope  of  gain.  Such  proceedings  are  entirely  outside  the  func- 
tions of  a  state  or  of  any  subdivision  of  a  state. 

It  is  equally  true  and  indubitable  that  a  management  and 
use  of  such  property  to  promote  the  interests  of  merchants  and 
traders  who  might  occupy  it,  and  to  furnish  better  facilities  for 
doing  business  and  making  profits,  would  not  be  a  public  but  a 
private  use  of  the  real  estate.  In  Lowell  v.  Boston,  111  Mass. 
454,  after  the  great  fire  of  1872,  which  destroyed  all  the  buildings 
in  an  important  part  of  Boston,  it  was  decided  that  a  statute 
authorizing  the  city  to  borrow  money  on  bonds  and  lend  it  on 
mortgages  to  the  owners  of  land  whose  buildings  had  been 
burned,  was  unconstitutional.  The  lending  of  such  money  pre- 
sumably would  have  promoted  building  and  the  transaction  of 
business  in  the  devastated  district,  but  the  benefit  to  the  public 
would  not  have  been  direct,  but  only  incidental.  The  court  said, 
speaking  by  Mr.  Justice  Wells,  at  p.  461:  "The  promotion  of 
the  interests  of  individuals,  either  in  respect  of  property  or 
business,  although  it  may  result  incidentally  in  the  advancement 
of  the  public  welfare,  is,  in  its  essential  character,  a  private 
and  not  a  public  object.  However  certain  and  great  the  resulting 
good  to  the  general  public,  it  does  not,  by  reason  of  its  compara- 
tive importance,  cease  to  be  incidental.  The  incidental  advan- 
tage to  the  public,  or  to  the  State,  which  results  from  the  promo- 
tion of  private  interests,  and  the  prosperity  of  private  enterprise 
or  business,  doeg  not  justify  their  aid  by  the  use  of  public  money 
raised  by  taxation,  or  for  which  taxation  may  become  necessary. 
It  is  the  essential  character  of  the  direct  object  of  the  expendi- 
ture which  must  determine  its  validity,  as  justifying  a  tax,  and 
not  the  magnitude  of  the  interests  to  be  affected,  nor  the  degree 
to  which  the  general  advantage  of  the  community,  and  thus  the 
public  welfare,  may  be  ultimately  benefited  by  their  promotion." 
This  statement  of  the  law  is  clear  and  accurate.  It  has  governed 
all  later  decisions  upon  kindred  questions  in  this  commonwealth. 
*  *  *  It  is  the  law  of  the  Supreme  Court  of  the  United  States 
as  laid  down  in  an  able  and  exhaustive  opinion  by  Mr.  Justice 
Miller  in  Loan  Association  v.  Topeka,  20  Wall.  655,*  in  which 

•  See  Leading  Illtjstkatite  Cases,  Taxation. 
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it  was  held  that  a  statute  authorizing  a  town  to  issue  its  bonds 
in  aid  of  a  manufacturing  enterprise  was  invalid.  It  has  been 
followed  by  that  court  in  later  cases.  *  *  *  It  has  been 
applied  in  different  forms  in  a  variety  of  cases  in  courts  all 
over  the  United  States.   *   *   * 

An  affirmative  answer  to  this  question  would  make  it  possible 
for  the  city  to  take  the  home  of  a  resident  near  the  line  of  the 
thoroughfare,  or  the  shop  of  a  humble  tradesman,  and  compel 
him  to  give  up  his  property  and  go  elsewhere,  for  no  other 
reason  than  that,  in  the  opinion  of  the  authorities  of  the  city, 
some  other  use  of  the  land  would  be  more  profitable  and  therefore 
would  better  promote  the  prosperity  of  the  citizens  generally. 
We  know  of  no  case  in  which  the  exercise  of  the  right  of  eminent 
domain  or  the  expenditure  of  public  money  has  been  justified  on 
such  grounds.    *    *    * 

We  answer  the  question  in  the  negative. 
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CHAPTER  V. 
JUST  COMPENSATION. 

BATMAN  V.  ROSS. 

167  U.  S.  548.    1896. 

[This  was  a  petition  of  the  Commissioners  of  the  District  of 
Columbia  for  the  condemnation  of  a  permanent  right  of  way 
over  certain  lands  under  a  statute,  §  11  of  which  provided  that 
"where  the  use  of  a  part  only  of  any  parcel  or  tract  of  land  shall 
be  condemned  in  such  a  proceeding,  the  jury,  in  assessing  the 
damages  therefor,  shall  take  into  consideration  the  benefit  (that) 
the  purpose  for  which  it  is  taken  may  be  to  the  owner  or  owners 
of  such  tract  or  parcel  by  enhancing  the  value  of  the  same,  and 
shall  give  their  verdict  accordingly."  The  Court  of  Appeals 
of  the  District  of  Columbia  held  that  this  provision  was  uncon- 
stitutional and  the  Commissioners  appealed  to  the  Supreme 
Court  of  the  United  States.] 

GRAY,  J.,  delivered  the  opinion  of  the  court. 

*  *  *  The  effect  of  the  decision  of  the  Court  of  Appeals  is , 
that  the  owner  of  a  parcel  of  land,  a  right  of  way  over  part  of 
which  is  condemned  under  this  statute,  is  entitled  to  recover 
the  full  value  of  the  part  taken,  free  of  any  deduction  for  special 
benefits  to  the  remainder,  or  of  any  assessment  for  the  general 
benefits  received  by  it  in  common  with  other  lands  in  the 
neighborhood.    *    *    * 

The  power  of  Congress,  exercising  the  right  of  eminent  domain 
withiu  the  District  of  Columbia,  to  provide  for  the  deduction 
of  benefits  from  the  compensation  or  damages  for  taking  part  of  a 
parcel  of  land  and  injuring  the  rest,  does  not  appear  ever  to 
have  been  judicially  questioned  until  it  was  denied  by  a  majority 
of  the  Court  of  Appeals  of  the  District  of  Columbia  within  the 
last  two  or  three  years.    *    *    * 

The  position  thus  assumed  by  a  majority  of  that  court  is  not 
only  against  the  course  of  previous  legislation  and  decision  in 
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the  District  of  Columbia,  but  is  opposed  to  the  great  preponder- 
ance of  the  authorities  elsewhere. 

In  the  Fifth  Article  of  the  earliest  amendments  to  the  Consti- 
tution of  the  United  States,  in  the  nature  of  a  Bill  of  Rights, 
the  inherent  and  necessary  power  of  the  gOYernment  to  appro- 
priate private  property  to  the  public  use  is  recognized,  and  the 
rights  of  private  owners  are  secured  by  the  declaration  "nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation." 

The  right  of  eminent  domain,  as  was  said  by  this  court,  speak- 
ing through  the  Chief  Justice,  in  a  recent  case,  "is  the  offspring 
of  political  necessity,  and  is  inseparable  from  sovereignty  unless 
denied  to  it  by  its  fundamental  law.  It  cannot  be  exercised, 
except  upon  condition  that  just  compensation  shall  be  made  to 
the  owner ;  and  it  is  the  duty  of  the  State,  in  the  conduct  of  the 
inquest  by  which  the  compensation  is  ascertained,  tq  see  that  it 
is  just,  not  merely  to  the  individual  whose  property  is  taken, 
but  to  the  public  which  is  to  pay  for  it. ' '  Searl  v.  Lake  County 
School  District,  133  U.  S.  553,  562.  The  just  compensation 
required  by  the  Constitution  to  be  made  to  the  owner  is  to  be 
measured  by  the  loss  caused  to  him  by  the  appropriation.  He  is 
entitled  to  receive  the  value  of  what  he  has  been  deprived  of, 
and  no  more.  To  award  him  less  would  be  unjust  to  him;  to 
award  him  more  would  be  unjust  to  the  public. 

Consequently,  when  part  only  of  a  parcel  of  land  is  taken  for 
a  highway,  the  value  of  that  part  is  not  the  sole  measure  of  the 
compensation  or  damages  to  be  paid  to  the  owner ;  but  the  inci- 
dental injury  or  benefit  to  the  part  not  taken  is  also  to  be 
considered.  When  the  part  not  taken  is  left  in  such  shape  or 
condition  as  to  be  in  itself  of  less  value  than  before,  the  owner 
is  entitled  to  additional  damages  on  that  account.  When,  on 
the  other  hand,  the  part  which  he  retains  is  specially  and  directly 
increased  in  value  by  the  public  improvement,  the  damages  to 
the  whole  parcel  by  the  appropriation  of  part  of  it  are  lessened. 
If,  for  example,  by  the  widening  of  a  street,  the  part  which  lies 
next  the  street,  being  the  most  valuable  part  of  the  land,  is 
taken  for  the  public  use,  and  what  was  before  in  the  rear 
becomes  the  front  part,  and  upon  a  wider  street,  and  thereby 
of  greater  value  than  the  whole  was  before,  it  is  neither  just 
in  itself,  nor  required  by  the  Constitution,  that  the  owner  should 

732 


LEADING  ILLUSTRATIVE  CASES  17 

be  entitled  both  to  receive  the  full  value  of  the  part  taken,  con- 
sidered as  front  land,  and  to  retain  the  increase  in  value  of  the 
back  land,  which  has  been  made  front  land  by  the  same  taking. 

*    *    * 

The  Constitution  of  the  United  States  contains  no  /express 
prohibition  against  considering  benefits  in  estimating  the  just 
compensation  to  be  paid  for  private  property  taken  for  the 
public  use ;  and  for  the  reasons  and  upon  the  authorities  above 
stated  no  such  prohibition  can  be  implied;  and  it  is  therefore 
within  the  authority  of  Congress,  in  the  exercise  of  the  right  of 
eminent  domain,  to  direct  that,  when  part  of  a  parcel  of  land 
is  appropriated  to  the  public  use  for  a  highway  in  the  District 
of  Columbia,  the  tribunal  vested  by  law  with  the  duty  of  assess- 
ing the  compensation  or  damages  due  to  the  owner,  •vyhether  for 
the  value  of  the  part  taken  or  for  any  injury  to  the  rest,  shall 
take  into  consideration,  by  way  of  lessening  either  the  whole 
or  either  part  of  the  sum  due  him,  any  special  and  direct  benefits, 
capable  of  present  estimate  and  reasonable  compensation,  caused 
by  the  establishment  of  the  highway  to  the  part  not  taken. 
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CHAPTER  Vn. 

PROOEDXJRE. 

The  Measure  of  Damages — ^Evidence. 

SHARP  V.  UNITED  STATES. 

191U.  S.  341.    1903. 

[Proceedings  for  the  assessment  of  damages  by  the  taking  of 
one  of  three  tracts  of  land  owned  by  the  plaintiff  in  error  for 
fortification  purposes.  After  an  award  was  made  by  a  jury, 
and  judgment  afSrmed  by  the  Circuit  Court  of  Appeals,  the 
owner  brought  the  case  to,  the  Supreme  Court  of  the  United 
States  on  writ  of  error.  The  other  facts  sufficiently  appear  in 
the  opinion.] 

PECKHAM,  J.,  delivered  the  opinion  of  the  court. 

*  *  *  It  was  held  by  the  trial  court,  in  response  to  the  pro- 
posal to  give  such  evidence,  that  the  plaintiff  in  error  could 
not  testify  to  different  offers  he  had  received  to  purchase  the 
property  for  hotel,  residential  or  amusement  purposes,  or  for  a 
ferry,  or  a  railroad  terminal,  or  to  lease  the  property  for  hotel 
purposes. 

Upon  principle  we  think  the  trial  court  was  right  in  rejecting 
this  evidence.  It  is,  at  most,  a  species  of  indirect  evidence  of 
the  opinion  of  the  person  making  such  offer  as  to  the  value  of 
the  land.  He  may  have  so  slight  a  knowledge  on  the  subject  as 
to  render  his  opinion  of  no  value,  and  inadmissible  for  that 
reason.  *  *  *  Oral  and  not  binding  offers  are  so  easily  made 
and  refused  in  a  mere  passing  conversation,  and  under  circum- 
stances involving  no  responsibility  on  either  side,  as  to  cast  no 
light  upon  the  question  of  value.  *  *  *  In  our  judgment  they 
do  not  tend  to  show  value,  and  they  are  unsatisfactory,  easy  of 
fabrication  and  even  dangerous  in  their  character  as  evidence 
upon  this  subject.     *     *     *      ■ 

The  owner  offered  to  prove  the  probable  use  the  government 
would  make  of  the  land  for  military  purposes  for  which  it  was 
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taken;  also  that  the  use  of  the  land  for  such  military  purposes 
would  damage  and  depreciate  the  remaining  and  adjoining  land ; 
also  that  if  the  land  to  be  taken  was  used  by  the  government  for 
military  purposes  it  would  endanger  the  adjoining  land  of  the 
owner  for  a  long  distance  and  make  the  removal  of  his  buildings 
necessary.  *  *  *  The  important  question  is  as  to  the  admissi- 
bility of  evidence  of  damages  to  the  remaining  lands  of  the  owner 
which  would  probably  flow  from  any  particular  and  probable 
use  by  the  government  of  the  land  to  be  taken.  It  is  said  by 
the  plaintiff  in  error  that  just  compensation  consists  not  only 
in  an  award  of  the  value  of  the  lands  which  are  taken,  but  also 
any  damage  that  may  result  to  the  portion  of  the  tract  which 
remains,  on  account  of  such  taking  and  on  account  of  the  uses 
to  which  the  land  taken  may,  or  probably  will,  be  put,  and  he 
cites  many  cases  to  show  the  correctness  of  the  rule  which  he 
asserts. 

Its  correctness  may  be  conceded,  but  what  we  have  to  decide 
is  whether  the  facts  in  this  ease  bring  it  within  the  rule  itself. 
*  *  *  The  map  contained  in  the  record  shows  a  highway  be- 
tween these  tracts.  From  all  the  evidence  which  can  be  gathered 
from  the  record  it  plainly  appears  to  us  that  these  tracts  of 
land  were  absolutely  separate  and  independent  farms,  having  no 
necessary  relation  with  each  other,  and  the  farming  on  each  had 
been  conducted  separately,  and  each  farm  had  its  own  house 
and  outbuildings.  *  *  *  It  is  an  established  rule  in  law,  in 
proceedings  for  condemnation  of  land,  that  the  just  compensa- 
tion which  the  land  owner  is  entitled  to  receive  for  his  lands 
and  damages  thereto  must  be  limited  to  the  tract  a  portion  of 
which  is  actually  taken.  The  propriety  of  this  rule  is  quite 
apparent.  It  is  solely  by  virtue  of  his  ownership  of  the  tract 
invaded  that  the  owner  is  entitled  to  incidental  damages.  His 
ownership  of  other  lands  is  without  legal  significance.  It  is 
enough  to  say  that,  in  our  opinion,  the  two  other  farms  or  tracts 
of  land  owned  by  plaintiff  in  error  constituted  such  separate 
and  independent  parcels  as  regards  the  land  in  question  that 
they  cannot  properly  be  spoken  of  as  the  residue  of  a  tract  of 
land  from  which  the  land  in  question  was  taken.    *    *     * 

Although  denying  the  right  to  recover  certain  alleged  damages 
to  the  land  remaining,  the  court  was  not  illiberal  in  the  rules 
it  adopted  for  ascertaining  the  compensation  due  for  the  taking 
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of  the  land.  It  permitted  the  jury  to  consider  not  only  the 
purposes  to  which  the  land  taken  had  been  put,  but  also  as 
bearing  upon  its  value,  the  jury  was  directed  to  consider  evidence 
as  to  the  adaptability  of  the  land  for  other  than  merely  agri- 
cultural purposes;  that  while  no  merely  speculative  value  was 
to  be  placed  on  the  land,  this  possible  adaptability  was  to  be 
considered,  and  if  in  the  judgment  of  the  jury  it  was  probable 
that  the  improvements  which  had  been  spoken  of  in  the  testi- 
mony would  within  some  reasonable  time  be  made,  that  was  an 
element  which  might  enter  into  their  calculation  in  forming 
their  estimate  of  the  value  of  the  land. 

Therefore  the  jury  was  permitted  to  take  into  consideration 
the  future  possible  building  of  a  railroad  in  the  neighborhood 
which  would  pass  within  a  mile  or  so  of  Fort  Mott,  although  no 
steps  had  yet  been  taken  to  build  it ;  still  as  there  had  been  some 
talk  of  building  it,  and  the  railroad  might  thereafter  be  built, 
the  jury  were  instructed  that  if  they  thought  from  the  evidence 
it,  would  be  built  within  a  reasonable  time,  and  that  if  built  it 
would  enhance  the  value  of  the  property,  they  might  take  that 
fact  into  consideration  as  giving  the  then  present  actual  value 
beyond  that  of  an  ordinary  farm. 

The  same  instructions  were  given  in  relation  to  a  trolley  road 
which  it  was  supposed  might  be  built  to  run  near  this  land. 
The  jury  was  also  permitted  to  consider  the  adaptability  of  the 
land  for  a  hotel  or  cottage  sites.    •   *   * 

Upon  a  consideration  of  the  whole  record,  we  think  there  was 
no  error  committed  upon  the  trial  of  the  case  before  the  jury. 
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PART  V 

TAXATION 

CHAPTER  I. 
THE  POWER  OF  TAXATION. 

Distinction  Between  Direct  Taxes  and  Excises  in  the  Federal 

Constitution. 

POLLOCK  V.  FARMERS'  LOAN  AND  TRUST  CO. 

158U.  S.  601.    1895, 

[This  was  a  bill  by  a  stockholder  in  the  defendant  corporation 
to  restrain  it  from  paying  to  the  United  States  a  tax  of  two 
per  cent  on  its  net  profits,  including  the  income  from  real  estate 
and  municipal  bonds,  alleging  that  the  act  of  Congress  establish- 
ing such  tax  was  unconstitutional.] 

On  April  8,  1895,  the  court,  one  justice  being  absent  decided : 

"A  tax  on  the  rents  or  income  of  real  estate  is  a  direct  tax, 
within  the  meaning  of  that  term  as  used  in  the  Constitution  of 
the  United  States. 

"A  tax  upon  incomes  derived  from  the  interest  of  bonds  issued 
by  a  municipal  corporation  is  a  tax  upon  the  power  of  the  State 
and  its  instrumentalities  to  borrow  jmoney,  and  is  consequently 
repugnant  to  the  Constitution  of  the  United  States. 

"Upon  each  of  the  other  questions  argued  at  bar,  to  wit: 
1.  Whether  the  void  provision  as  to  rent  and  income  from  real 
estate  invalidates  the  whole  act?  2.  Whether  as  to  the  income 
from  personal  property  as  such,  the  act  is  unconstitutional,  as 
laying  direct  taxes?  3.  Whether  any  part  of  the  tax,  if  not 
considered  as  a  direct  tax,  is  invalid  for  want  of  uniformity  on 
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either  of  the  grounds  suggested? — ^the  Justices  who  heard  the 
argument  are  equally  divided,  and,  therefore,  no  opinion  is 
expressed."    (157  U.  S.  429.) 

A  rehearing  was  granted. 

The  cases  were  re-argued  before  the  full  bench,  and  on  May  20, 
1895,  the  following  opinion  was  rendered : 

FULLER,  C.  J.,  delivered  the  opinion  of  the  court. 

*  *  *  As  heretofore  stated,  the  Constitution  divided  federal 
taxation  into  two  great  classes,  the  class  of  direct  taxes  and  the 
class  of  duties,  imposts,  and  excises,  and  prescribed  two  rules 
which  qualified  the  grant  of  power  as  to  each  class. 

The  power  to  lay  direct  taxes,  apportioned  among  the  several 
states  in  proportion  to  their  representation  in  the  popular  branch 
of  Congress,  a  representation  based  on  population  as  ascertained 
by  the  census,  was  plenary  and  absolute,  but  to  lay  direct  taxes 
without  apportionment  was  forbidden.  The  power  to  lay  duties, 
imposts,  and  excises  was  subject  to  the  qualification  that  the 
imposition  must  be  uniform  throughout  the  United  States. 
-.  Our  previous  decision  was  confined  to  the  consideration  of  the 
validity  of  the  tax  on  th6  income  from  real  estate  and  on  the 
■income  from  municipal  bonds.  The  question  thus  limited,  was 
whether  such  taxation  was  direct  or  not,  in  the  meaning  of  the 
Constitution,  and  the  court  went  no  further  as  to  the  tax  on  the 
incomes  from  real  estate  than  to  hold  that  it  fell  within  the  same 
class  as  the  source  whence  the  income  was  derived,  that  is,  that  a 
tax  upon  the  realty  and  a  tax  upon  the  receipts  therefrom  were 
alike  direct;  while  as  to  the  income  from  municipal  bonds,  that 
could  not  be  taxed,  because  of  want  of  power  to  tax  the  source, 
and  no  reference  was  made  to  the  nature  of  the  tax  being  direct 
or  indirect. 

We  are  now  permitted  to  broaden  the  field  of  inquiry  and  de- 
termine to  which  of  the  two  great  classes  a  tax  upon  a  person's 
entire  income,  whether  derived  from  rents  or  products  or  other- 
wise, of  real  estate,  or  from  bonds,  stocks  or  other  forms  of 
personal  property,  belongs ;  and  we  are  unable  to  conclude  that 
the  enforced  subtraction  from  the  yield  of  all  the  owner's  real 
or  personal  property,  in  the  manner  prescribed,  is  so  different 
from  a  tax  upon  the  property  itself  that  it  is  not  a  direct  but  an 
indirect  tax  in  the  meaning  of  the  Constitution. 
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The  words  of  the  Constitution  are  to  be  taken  in  their  obvious 
sense  and  to  "have  a  reasonable  construction.  In  Gibbons  v. 
Ogden,  Chief  Justice  Marshall,  with  his  usual  felicity,  said : 

"As  men,  whose  intentions  require  no  concealment,  generally 
employ  the  words  which  most  directly  and  aptly  express  the 
ideas  they  intend  to  convey,  the  enlightened  patriots  who  framed 
our  Constitution  and  the  people  who  adopted  it  must  be  under- 
stood to  have  employed  words  in  their  natural  sense  and  to  have 
intended  what  they  have  said."    9  Wheat.  1, 188.    *    *    * 

We  know  of  no  reason  for  holding  otherwise  than  that  the 
words  "direct  taxes"  on  the  one  hand,  and  "duties,  imposts,  and 
excises"  on  the  other,  were  used  in  the  Constitution  in  their 
natural  and  obvious  sense,  nor,  in  arriving  at  what  those  terms 
embrace,  do  we  perceive  any  ground  for  enlarging  them  beyond, 
or  narrowing  them  within,  their  natural  and  obvious  import  at 
the.  time  the  Constitution  was  framed  and  ratified.    *    *    * 

Whatever  the  speculative  views  of  political  economists  or 
revenue  reformers  may  be,  can  it  be  properly  held  that  the 
Constitution,  taken  in  its  plain. and  obvious  sense,  and  with  due 
regard  to  the  circumstances  attending  the  formation  of  the 
government,  authorizes  a  general  unapportioned  tax  on  the  prod- 
ucts of  the  farm  and  the  rents  of  real  estate,  although  imposed 
merely  because  of  ownership  and  with  no  possible  means  of 
escape  from  payment,  as  belonging  to  a  totally  different  class 
from  that  which  includes  the  property  from  whence  the  income 
proceeds  ? 

There  can  be  only  one  answer,  unless  the  constitutional  restric- 
tion is  to  be  treated  as  utterly  iUusory  and  futile,  and  the  object 
of  its  framers  defeated.  We  find  it  impossible  to  hold  that  a 
fundamental  requisition,  deemed  so  important  as  to  be  enforced 
by  two  provisions,  one  affirmative  and  one  negative,  can  be 
refined  away  by  forced  distinctions  between  that  which  gives 
value  to  property  and  the  property  itself. 

Nor  can  we  conceive  any  ground  why  the  same  reasoning  does 
not  apply  to  capital  in  personalty  held  for  the  purpose  of  income 
or  ordinarily  yielding  income,  and  to  the  income  therefrom.  All 
the  real  estate  of  the  country,  and  all  its  invested  personal 
property,  are  open  to  the  direct  operation  of  the  taxing  power 
if  an  apportionment  be  made  according  to  the  Constitution.  The 
Constitution  does  not  say  that  no  direct  tax  shall  be  laid  by 
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apportionment  on  any  other  property  than  land;  on  the  con- 
trary, it  forbids  all  unapportioned  direct  taxes;  and  we  know 
of  no  warrant  for  excepting  personal  property  from  the  exercise 
of  the  power,  or  any  reason  why  an  apportioned  direct  tax 
cannot  be  laid  and  assessed,  as  Mr.  Gallatin  said  in  his  report 
when  Secretary  of  the  Treasury  in  1812,  "upon  the  same  objects 
of  taxation  on  which  the  direct  taxes  levied  under  the  authority 
of  the  State  are  laid  and  assessed. "    *    *    * 

Nor  are  we  impressed  with  the  argument  that  because  in  the 
four  instances  in  which  the  power  of  direct  taxation  has  been 
exercised,  Congress  did  not  see  fit,  for  reasons  of  expediency,  to 
levy  a  tax  upon  personalty,  this  amounts  to  such  a  practical 
construction  of  the  Constitution  that  the  power  did  not  exist, 
that  we  must  regard  ourselves  bound  by  it.  We  should  regret 
to  be  compelled  to  hold  the  powers  of  the  general  government 
thus  restricted,  and  certainly  cannot  accede  to  the  idea  that  the 
Constitution  has  become  weakened  by  a  particular  course  of 
inaction  under  it. 

The  stress  of  the  argument  is  thrown,  however,  on  the  assertion 
that  an  income  tax  is  not  a  property  tax  at  all ;  that  it  is  not  a 
real  estate  tax,  nor  a  crop  tax,  nor  a  bond  tax ;  that  it  is  an  assess- 
ment upon  the  taxpayer  on  account  of  his  money-spending  power 
as  shown  by  his  revenue  for  the  year  preceding  the  assessment ; 
that  rents  received,  crops  harvested,  interest  collected,  have  lost 
all  connection  with  their  origin,  and  although  once  not  taxable 
have  become  transmuted  in  their  new  form  into  taxable  subject- 
matter  ;  in  other  words,  that  income  is  taxable  irrespective  of  the 
source  whence  it  is  derived. 

This  was  the  view  entertained  by  Mr.  Pitt  as  expressed  in  his 
celebrated  speech  on  introducing  his  income-tax  law  of  1799,  and 
he  did  not  hesitate  to  carry  it  to  its  logical  conclusion.  The 
English  loan  acts  provided  that  the  public  dividends  should  be 
paid  "free  of  all  taxes  and  charges  whatsoever;"  but  Mr.  Pitt 
successfully  contended  that  the  dividends  for  the  purposes  of  the 
income  tax  were  to  be  considered  simply  in  relation  to  the 
recipient  as  so  much  income,  and  that  the  holder  had  no  reason 
to  complain.  And  this,  said  Mr.  Gladstone  fifty-five  years  after, 
was  the  rational  construction  of  the  pledge.  Financial  State- 
ments, 32.    *    *    * 

We  have  unanimously  held  in  this  ease  that,  so  far  as  this  law 
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operates  on  the  receipts  from  municipal  bonds,  it  cannot  be  sus- 
tained, because  it  is  a  tax  on  the  power  of  the  states,  and  on  their 
instrumentalities  to  borrow  money,  and  consequently  repugnant 
to  the  Constitution.  But  if,  as  contended,  the  interest  when 
received  has  become  merely  money  in  the  recipient's  pocket,  and 
taxable  as  such  without  reference  to  the  source  from  which  it 
came,  the  question  is  immaterial  whether  it  should  have  been 
originally  taxed  at  all  or  not.  This  was  admitted  by  the  Attorney 
General  with  characteristic  candor;  and  it  follows  that,  if  the 
revenue  derived  from  municipal  bonds  cannot  be  taxed  because 
the  source  cannot  be,  the  same  rule  applies  to  revenue  from  any 
other  source  not  subject  to  the  tax ;  and  the  lack  of  power  to  levy 
any  but  an  apportioned  tax  on  real  estate  and  personal  property 
equally  exists  as  to  the  revenue  therefrom. 

Admitting  that  this  act  taxes  the  income  of  property  irre- 

.  spective  of  its  source,  still  we  cannot  doubt  that  such  a  tax  is 

necessarily  a  direct  tax  in  the  meaning  of  the  Constitution.  *  *  * 

Being  direct,  and  therefore  to  be  laid  by  apportionment,  is 
there  any  real  difficulty  in  doing  so?  Cannbt  Congress,  if  the 
necessity  exist  of  raising  thirty,  forty,  or  any  other  number  of 
million  dollars  for  the  support  of  the  government,  in  addition  to 
the  revenue  from  duties,  imposts,  and  excises,  apportion  the 
quota  of  each  state  upon  the  basis  of  the  census,  and  thus  advise 
it  of  the  payment  which  must  be  made,  and  proceed  to  assess  that 
amount  on  all  the  real  or  personal  property  and  the  income  of 
all  persons  in  the  state,  and  collect  the  same  if  the  state  does  not 
in  the  meantime  assume  and  pay  its  quota  and  collect  the  amount 
according  to  its  own  system  and  in  its  own  way?  Cannot  Con- 
gress do  this  as  respects  either  or  all  these  subjects  of  taxation, 
and  deal  with  each  in  such  manner  as  might  be  deemed  expedient, 
as  indeed  was  done  in  the  act  of  July  14,  1798  (C,  75,  1  Stat'. 
597)  ?  Inconveniences  might  possibly  attend  the  levy  of  an 
income  tax,  notwithstanding  the  listing  of  receipts,  when  ad- 
justed, furnishes  its  own  valuation ;  but  that  it  is  apportionable 
is  hardly  denied,  although  it  is  asserted  that  it  would  operate 
so  unequally  as  to  be  undesirable.    *    *    * 

The  power  to  tax  real  and  personal  property  and  the  income 
from  both,  there  being  an  apportionment,  is  conceded ;  that  such 
a  tax  is  a  direct  tax  in  the  meaning  of  the  Constitution  has  not 
been,  and,  in  our  judgment,  cannot  be  successfully  denied ;  and 
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yet  we  are  thus  invited  to  hesitate  in  the  enforcement  of  the 
mandate  of  the  Constitution  which  prohibits  Congress  from  lay- 
ing a  direct  tax  on  the  revenue  from  property  of  the  citizen 
without  regard  to  state  lines,  and  in  such  manner  that  the  states 
cannot  intervene  by  payment  in  regulation  of  their  own  resources, 
lest  a  government  of  delegated  powers  should  be  found  to  be,  not 
less  powerful,  but  less  absolute,  than  the  imagination  of  the 
advocate  had  supposed. 

We  are  not  here  concerned  with  the  question  whether  an 
income  tax  be  or  be  not  desirable,  nor  whether  such  a  tax  would 
enable  the  government  to  diminish  taxes  on  consumption  and 
duties  on  imports  and  to  enter  upon  what  may  be  believed  to 
be  a  reform  of  its  fiscal  and  commercial  system.  Questions  of 
that  character  belong  to  the  controversies  of  political  parties,  and 
cannot  be  settled  by  judicial  decision.  In  these  cases  our  province 
is  to  determine  whether  this  income  tax  on  the  revenue  from 
property  does  or  does  not  belong  to  the  class  of  direct  taxes. 
If  it  does,  it  is,  being  unapportioned,  in  violation  of  the  Consti- 
tution, and  we  must  so  declare.    *    *    * 

We  have  considered  the  act  only  in  respect  to  the  tax  on 
income  derived  from  real  estate,  and  from  invested  personal 
property,  and  have  not  commented  on  so  much  of  it  as  bears 
on  gains  or  profits  from  business,  privileges,  or  emplojrments,  in 
view  of  the  instances  in  which  taxation  on  business,  privileges,  or 
employments  has  assumed  the  guise  of  an  excise  tax  and  been 
sustained  as  such. 

Being  of  opinion  that  much  of  the  sections  of  this  law  as  lays 
a  tax  on  income  from  real  and  personal  property  is  invalid,  we 
are  brought  to  the  question  of  the  effect  of  that  conclusion  upon 
these  sections  as  a  whole.    *    *    * 

Our  conclusions  may,  therefore,  be  summed  up  as  follows : 

First.  We  adhere  to  the  opinion  already  announced,  that, 
taxes  on  real  estate  being  indisputably  direct  taxes,  taxes  on  the 
rents  or  incomes  of  real  estate  are  equally  direct  taxes. 

Second.  We  are  of  opinion  that  taxes  on  personal  property,  or 
on  the  income  of  personal  property,  are  likewise  direct  taxes. 

Third.  The  tax  imposed  by  §§  27-37,  inclusive,  of  the  Act  of 
1894,  so  far  as  it  falls  on  the  income  of  real  estate  and  of  per- 
sonal property,  being  a  direct  tax  within  the  meaning  of  the 
Constitution,  and,  therefore,  unconstitutional  and  void  because 
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not  apportioned  according  to  representation,  all  those  sections, 
constituting  one  entire  scheme  of  taxation,  are  necessarily  invalid. 
The  decrees  hereinbefore  entered  in  this  court  will  be  vacated ; 
the  decrees  below  will  be  reversed,  and  the  cases  remanded,  with 
instructions  to  grant  the  relief  prayed. 

HARLAN,  BROWN,  JACKSON  and  WHITE,  JJ.,  deUvered 
dissenting  opinions. 
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CHAPTER  II. 

TAXATION  BY  THE  UNITED  STATES  AND  OF 
UNITED  STATES  PROPERTY. 

Taxation  of  the  Property  and  Instrumentalities  of  the  United 

States. 

Mcculloch  v.  Maryland. 

4  Wheaton  316  (U.  S.).     1819. 

[This  was  a  suit  in  the  courts  of  Maryland,  by  that  state 
against  plaintiff  in  error,  as  cashier  of  the  Baltimore  branch  of 
the  Bank  of  the  United  States,  to  recover  taxes  claimed  to  be 
due  under  a  statute  of  Maryland.  Defendant  questioned  the 
validity  of  such  statute,  and  from  the  judgment  against  him, 
brought  the  case  to  this  court  by  writ  of  error.] 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

In  the  case  now  to  be  determined,  the  defendant,  a  sovereign 
state,  denies  the  obligation  of  a  law  enacted  by  the  legislature 
of  the  Union ;  and  the  plaintiff,  on  his  part,  contests  the  validity 
of  an  act  which  has  been  passed  by  the  legislature  of  that  state. 
The  Constitution  of  our  country,  in  its  most  interesting  and 
vital  parts,  is  to  be  considered;  the  conflicting  powers  of  the 
government  of  the  Union  and  of  its  members,  as  marked  in  that 
Constitution,  are  to  be  discussed;  and  an  opinion  given,  which 
may  essentially  influence  the  great  operations  of  the  government. 
No  tribunal  can  approach  such  a  question  without  a  deep  sense 
of  its  importance,  and  of  the  awful  responsibility  involved  in 
its  decision.  -  But  it  must  be  decided  peacefully,  or  remain  a 
source  of  hostile  legislation,  perhaps  of  hostility  of  a  still  more 
serious  nature ;  and  if  it  is  to  be  so  decided,  by  this  tribunal  alone 
can  the  decision  be  made.  On  the  Supreme  Court  of  the  United 
States  has  the  Constitution  of  our  country  devolved  this  impor- 
tant duty.    *    *    * 

It  being  the  opinion^  of  the  court  that  the  act  incorporating 
the  bank  is  constitutional ;  and  that  the  power  of  establishing  a 
branch  in  the  state  of  Maryland  might  be  properly  exercised  by 
the  bank  itself,  we  proceed  to  inquire :    •     *    * 
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'  2.  Whether  the  state  of  Maryland  may,  without  violating  the 
Constitution,  tax  that  branch?  That  the  power  of  taxation  is 
one  of  vital  importance ;  that  it  is  retained  by  the  States ;  that 
it  is  not  abridged  by  the  grant  of  a  similar  power  to  the  govern- 
ment of  the  Union;  that  it  is  to  be  concurrently  exercised  by 
the  two  governments :  are  truths  which  have  never  been  denied. 
But,  such  is  the  paramount  character  of  the  Constitution,  that 
its  capacity  to  withdraw  any  subject  from  the  action  of  even 
this  power,  is  admitted.  The  states  are  expressly  forbidden  to 
lay  any  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  their  inspection  laws.  If  the 
obligation  of  this  prohibition  must  be  conceded — ^if  it  may  re- 
strain a  state  from  the  exercise  of  its  taxing  power  on  imports 
and  exports;  the  same  paramount  character  would  seem  to 
restrain,  as  it  certainly  may  restrain,  a  state  from  such  other 
exercise  of  this  power  as  is  in  its  nature  incompatible  with, 
and  repugnant  to,  the  constitutional  laws  of  the  Union.  A  law, 
absolutely  repugnant  to  another,-  as  entirely  repeals  that  other 
as  if  express  terms  of  repeal  were  used. 

On  this  ground  the  counsel  for  the  bank  place  its  claim  to  be 
exempted  from  the  power  »f  a  state  to  tax  its  operations.  There 
is  no  express  provision  for  the  case,  but  the  claim  has  been  sus- 
tained on  a  principle  which  so  entirely  pervades  the  Constitution, 
is  so  intermixed  with  the  materials  which  compose  it,  so  inter- 
woven with  its  web,  so  blended  with  its  texture,  as  to  be  incapable 
of  being  separated  from  it,  without  rending  it  into  shreds. 

This  great  principle  is,  that  the  Colistitution  and  the  laws 
made  in  pursuance  thereof  are  supreme;  that  they  control  the 
constitution  and  laws  of  the  respective  states,  and  cannot  be 
controlled  by  them.  Prom  this,  which  may  be  almost  termed  an 
axiom,  other  propositions  are  deduced  as  corollaries,  on  the  truth 
or  error  of  which,  and  on  their  application  to  this  case,  the  cause 
has  been  supposed  to  depend.  These  are:  1.  That  a  power  to 
create  implies  a  power  to  preserve.  2.  That  a  power  to  destroy, 
if  wielded  by  a  different  hand,  is  hostile  to,  and  incompatible 
with,  these  powers  to  create  and  preserve.  3.  That  where  this 
repugnancy  exists,  that  authority  which  is  supreme  must  control, 
not  yield  to  that  over  which  it  is  supreme. 

These  propositions,  as  abstract  truths,  would,  perhaps,  never 
be  controverted.     Their  application  to  this  case,  however,  has 
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been  denied;  and,  both  in  maintaining  the  affirmative  and  the" 
negative,  a  splendor  of  eloquence,  and  strength  of  argument, 
seldom,  if  ever  surpassed,  have  been  displayed. 

The  power  of  Congress  to  create,  and  of  course  to  continue, 
the  bank,  was  the  subject  of  the  preceding  part  of  this  opinion ; 
and  is  no  longer  to  be  considered  as  questionable.  - 

That  the  power  of  taxing  it  by  the  states  may  be  exercised  so 
as  to  destroy  it,  is  too  obvious  to  be  denied.    *    *    * 

The  argument  on  the  part  of  the  state  of  Maryland,  is,  not 
that  the  states  may  directly  resist  a  law  of  Congress,  but  that 
they  may  exercise  their  acknowledged  powers  upon  it,  and  that 
the  Constitution  leaves  them  this  right  in  the  confidence  that 
they  will  not  abuse  it.    *    *    * 

The  sovereignty  of  a  state  extends  to  every1;hing  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission ;  but  does 
it  extend  to  those  means  which  are  employed  by  -Congress  to 
carry  in  to.  execution  powers  conferred  on  that  body  by  the  people 
of  the  United  States  ?  We  think  it  demonstrable  that  it  does  not. 
Those  powers  are  ncft  given  by  the  people  of  a  single  state.  They 
are  given  by  the  people  of  the  United  States,  to  a  government 
whose  laws,  made  in  pursuance  of  the*  Constitution,  are  declared 
to  be  supreme.  Consequently,  the  people  of  a  single  state  cannot 
confer  a  sovereignty  which  will  extend  over  them.    *    *    * 

We  find,  then,  on  just  theory,  a  total  failure  of  this  original 
right  to  tax  the  means  employed  by  the  government  of  the  Union, 
for  the  execution  of  its  powers.  The  right  never  existed,  and  the 
question  whether  it  has  been  surrendered,  cannot  arise. 

But,  waiving  this  theory  for  the  present,  let  us  resume  the 
inquiry,  whether  this  power  can  be  exercised  by  the  respective 
states,  consistently  with  fair  construction  of  the  Constitution? 

That  the  power  to  tax  involves  the  power  to  destroy ;  that  the 
power  to  destroy  may  defeat  and  render  useless  the  power,  to 
create;  that  there  is  a  plain  repugnance,  in  conferring  on  one 
government  a  power  to  control  the  constitutional  measures  of 
another,  which  other,  with  respect  to  those  very  measures,  is 
declared 'to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.  But  all  inconsistencies  are  to  be 
reconciled  by  the  magic  of  the  word  confidence.  Taxation,  it  is 
said,  does  not  necessarily  and  unavoidably  destroy.  To  carry  it 
to  the  excess  of  destruction  would  be  an  abuse,  to  presume 
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which,  would  banish  that  oonfidence  which  is  essential  to  all 
government. 

But  is  this  a  case  of  confidence  ?  Would  the  people  of  any  one 
state  trust  those  of  another  with  a  power  to  control  the  most 
insignificant  operations  of  their  state  government?  We  know 
they  would  not.  Why,  then7  should  we  suppose  that  the  people 
of  any  one  state  should  be  willing  to  trust  those  of  another  with 
a  power  to  control  the  operations  of  a  government  to  which  they 
have  confided  their  most  important  and  most  valuable  interests  ? 
In  the  legislature  of  the  Union  alone,  are  all  represented.  The 
legislature  of  the  Union  alone,  therefore,  can  be  trusted  by  the 
people  with  the  power  of  controlling  measures  which  concern  all, 
in  the  confidence  that  it  will  not  be  abused.  This,  then,  is  not  a 
case  of  confidence,  and  we  must  consider  it  as  it  really  is.    *    *    * 

If  the  states  may  tax  one  instrument,  employed  by  the  govern- 
ment in  the  execution  of  its  powers,  they  may  tax  any  and  every 
other  instrument.  They  may  tax  the  mail;  they  may  tax  the 
mint ;  they  may  tax  patent  rights ;  they  may  tax  the  papers  of 
the  custom  house ;  they  may  tax  judicial  process ;  they  may  tax 
all  the  means  employed  by  the  government,  to  an  excess  which 
would  defeat  all  the  ends  of  government.  This  was  not  intended 
by  the  American  people.  They  did  not  design  to  make  their 
government  dependent  on  the  states.    *    *    * 

The  court  has  bestowed  on  this  subject  its  most  deliberate  con- 
sideration. The  result  is  a  conviction  that  the  states  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in 
any  manner  control,  the  operations  of  the  constitutional  laws 
enacted  by  Congress  to  carry  into  execution  the  powers  vested  in 
the  general  government.  This  is,  we  think,  the  unavoidable  con- 
sequence of  that  supremacy  which  the  Constitution  has  declared. 

We  are  unanimously  of  opinion,  that  the  law  passed  by  the 
legislature  of  Maryland,  imposing  a  tax  on  the  Bank  of  the 
United  States,  is  unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  state,  nor  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  description  throughout 
the  state.    But  this  is  a  tax  on  the  operations  of  the  bank,  and  is, 
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consequently,  a  tax  on  the  operation  of  an  instrument  employed 
by  the  government  of  the  Union  to  carry  its  powers  into  execu- 
tion.   Such  a  tax  must  be  unconstitutional. 

JxnJGMENT.  This  case  came  on  to  be  heard  on  the  transcript 
of  the, record  of  the  court  of  appeals  of  the  state  of  Maryland, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  act  of  the  legislature  of  Maryland 
is  contrary  to  the  Constitution  of  the  United  States,  and  void. 
*  *  *  The  judgment  of  the  Supreme  Court  of  Maryland  is 
therefore  Reversed- 
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CHAPTER  III. 

THE  TAXATION  OF  FOREIGN  AND  INTERSTATE 
COMMERCE. 

Duties  on  Imports — The  Taxation  of  Interstate  Commerce. 

BROWN  V.  MARYLAND. 

12  Wheaton  419  (U.  S.).     1827. 

MARSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court  of 
Appeals  of  Maryland,  affirming  a  judgment  of  the  City  Court  of 
Baltimore,  on  an  indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the  legislature  of  Mary- 
land. The  indictment  was  founded  on  the  second  section  of  that 
act,  which  is  in  these  words:  "And  be  it  enacted  that  all  im- 
porters of  foreign  articles  or  commodities,  of  dry  goods,  wares, 
or  merchandise,  by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey,  and  other  distilled  spirituous  liquors,  etc.,  and  other 
persons  selling  the  same  by  wholesale,  bale  or  package,  hogshead, 
barrel,  or  tierce,  shall,  before  they  are  authorized  to  sell,  take 
out  a  license,  as  by  the  original  act  is  directed,  for  which  they 
shall  pay  fifty  dollars ;  and  in  ease  of  neglect  or  refusal  to  take 
out  such  license,  shall  be  subject  to  the  same  penalties  and  for- 
feitures as  are  prescribed  by  the  original  act  to  which  this  is  a 
supplement."  The  indictment  charges  the  plaintiffs  in  error 
with  having  imported  and  sold  one  package  of  foreign  dry  goods 
without  having  license  to  do  so.  A  judgment  was  rendered 
against  them,  on  demurrer,  for  the  penalty  which  the  act  pre- 
scribes for  the  offense;  and  that  judgment  is  now  before  this 
court. 

The  cause  depends  entirely  on  the  question  whether  the  legis- 
lature of  a  state  can  constitutionally  require  the  importer  of 
foreign  articles  to  take  out  a  license  from  the  state,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so  imported. 

It  has  been  truly  said  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  that  the  whole  burden  of  proof  lies  on 
him  who  denies  its  constitutionality.  The  plaintiffs  in  error 
take  the  burden  upon  themselves,  and  insist  that  the  act  under 
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consideration  is  repugnant  to  two  provisions  in  the  Constitution 
of  the  United  States. 

1.  To  that  which  declares  that  "no  state  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

2.  To  that  which  declares  that  Congress  shall  have  power  "to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  upon 
states  "to  lay  any  imposts  or  duties  on  imports  or  exports." 
The  counsel  for  the  state  of  Maryland  would  confine  this  prohi- 
bition to  laws  imposing  duties  on  the  act  of  importation  or 
exportation.  The  counsel  for  the  plaintiffs  in  error  give  them 
a  much  wider  scope. 

In  performing  the  delicate  and  important  duty  of  construing 
clauses  in  the  Constitution  of  our  country,  which  involve  con- 
flicting powers  of  the  government  of  the  Union,  and  of  the 
respective  states,  it  is  proper  to  take  a  view  of  the  literal  meaning 
of  the  words  to  be  expounded,  of  their  connection  with  other 
words,  and  of  the  general  objects  to  be  accomplished  by  the 
prohibitory  clause,  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words,  "imposts  or  duties 
on  imports  or  exports"? 

An  impost,  or  duty  on  imports,  is  a  custoim  or  a  tax  levied  on 
articles  brought  into  a  country,  and  is  most  usually  secured  be- 
fore the  importer  is  allowed  to  exercise  his  rights  of  ownership 
over  them,  because  evasions  of  the  law  can  be  prevented  more 
certainly  by  executing  it  while  the  articles  are  in  its  custody. 
It  would  not,  however,  be  less  an  impost  or  duty  on  the  articles 
if  it  were  to  be  levied  on  them  after  they  were  landed.  The 
policy  and  consequent  practice  of  levying  or  securing  the  duty 
before  or  on  entering  the  port,  does  not  limit  the  power  to  that 
state  of  things,  nor,  consequently,  the  prohibition,  unless  the 
true  meaning  of  the  clause  so  confines  it.  What,  then,  are 
"imports"?  The  lexicons  inform  us  they  are  "things  im- 
ported." If  we  appeal  to  usage  for  the  meaning  of  the  word,  we 
shall  receive  the  same  answer.  They  are  the  articles  themselves 
which  are  brought  into  the  country.  "A  duty  on  imports," 
then,  is  not  merely  a  duty  on  the  act  of  importation,  but  is  a 
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duty  on  the  thing  imported.  It  is  not,  taken  in  its  literal  sense, 
confined  to  a  duty  levied  while  the  article  is  entering  the  country, 
but  extends  to  a  duty  levied  after  it  has  entered  the  country. 
The  succeeding  words  of  the  sentence,  which  limit  the  prohibition, 
show  the  extent  in  which  it  was  understood.  The  limitation  is 
"except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws."-  Now,  the  inspection  laws,  so  far  as  they  act 
upon  articles  for  exportation,  are  generally  executed  on  land, 
before  the  article  is  put  on  board  the  vessel;  so  far  as  they  act 
upon  importations,  they  are  generally  executed  upon  articles 
which  are  landed.  The  tax  or  duty  of  inspection,  then,  is  a  tax 
which  is  frequently,  if  not  always,  paid  for  service  performed  on 
land,  while  the  article  is  in  the  bosom  of  the  country.  Yet  this 
tax  is  an  exception  to  the  prohibition  on  the  states  to  lay  duties 
on  imports  or  exports.  The  exception  was  made  because  the  tax 
would  otherwise  have  been  within  the  prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the 
exception  of  a  particular  thing  from  general  words,  proves  that, 
in  the  opinion  of  the  lawgiver,  the  thing  excepted  would  be 
within  the  general  clause  had  the  exception  not  been  made,  we 
know  no  reason  why  this  general  rule  should  not  be  as  appli- 
cable to  the  Constitution  as  to  other  instruments.  If  it  be 
applicable,  then  this  exception  in  favor  of  duties  for  the  support 
of  inspection  laws,  goes  far  in  proving  that  the  framers  of  the 
Constitution  classed  taxes  of  a  similar  character  with  those  im- 
posed for  the  purposes  of  inspection,  with  duties  on  imports  and 
exports,  and  supposed  them  to  be  prohibited. 

If  we  quit  this  narrow  view  of  the  object,  and,  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of  the 
prohibition,  we  find  no  reason  for  withdrawing  the  act  under 
consideration  from  its  operation. 

From  the  vast  inequality  between  the  different  states  of  the 
confederacy,  as  to  commercial  advantages,  few  subjects  were 
viewed  with  deeper  interest,  or  excited  more  irritation,  than  the 
manner  in  which  the  several  states  exercised,  or  seemed  disposed 
to  exercise,  the  power  of  laying  duties  on  imports.  From  motives 
which  were  deemed  sufficient  by  the  statesmen  of  that  day,  the 
general  power  of  taxation,  indispensably  necessary  as  it  was,  and 
jealous  as  the  states  were  of  any  encroachment  on  it,  was  so  far 
abridged  as  to  forbid  them  to  touch  imports  or  exports,  with  the 
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single  exception  which  has  been  noticed.  Why  are  they  re- 
strained from  imposing  these  duties?  Plainly,  because,  in  the 
general  opinion,  the  interest  of  all  would  be  best  promoted  by 
placing  that  whole  subject  under  the  control  of  Congress.    *    *    * 

The  counsel  for  the  state  of  Maryland  insist,  with  great  reason, 
that  if  the  words  of  the  prohibition  be  taken  in  their  utmost  lati- 
tude, they  will  abridge  the  power  of  taxation,  which  all  admit 
to  be  essential  to  the  states,  to  an  extent  which  has  never  yet 
been  suspected,  and  will  deprive  them  of  resources  which  are 
necessary  to  supply  revenue,  and  which  they  have  heretofore 
been  admitted  to  possess.  These  words  must,  therefore,  be  con- 
strued with  some  limitation ;  and  if  this  be  admitted,  they  insist, 
that  entering  the  country  is  the  point  of  time  when  the  prohibi- 
tion ceases,  and  the  power  of  the  state  to  tax  commences. 

It  may  be  conceded  that  the  words  of  the  prohibition  ought  not 
to  be  pressed  to  their  utmost  extent ;  that  in  our  complex  system, 
the  object  of  the  powers  conferred  on  the  government  of  the 
Union,  and  the  nature  of  the  often  conflicting  powers  which 
remain  in  the  states,  must  always  be  taken  into  view,  and  may 
aid  in  expounding  the  words  of  any  particular  clause.  But, 
while  we  admit  that  sound  principles  of  construction  ought  to 
restrain  all  courts  from  carrying  the  words  of  the  prohibition 
beyond  the  object  the  Constitution  is  intended  to  secure;  that 
there  must  be  a  point  of  time  when  the  prohibition  ceases,  and 
the  power  of  the  state  to  tax  commences ;  we  cannot  admit  that 
this  point  of  time  is  the  instant  that  the  articles  enter  the  country. 
It  is,  we  think,  obvious,  that  this  construction  would  defeat  the 
prohibition. 

The  constitutional  prohibition  on  the  states  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel 
an  interest  in  preserving,  may  certainly  come  in  conflict  with 
their  acknowledged  power  to  tax  persons  and  property  within 
their  territory.    *    *    * 

The  counsel  for  the  plaintiffs  in  error  contend  that  the  im- 
porter purchases,  by  payment  of  the  duty  to  the  United  States,  a 
right  to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into 
the  country ;  and  certainly  the  argument  is  supported  by  strong 
reason,  as  well  as  by  the  practice  of  nations,  including  our  own. 
The  object  of  importation  is  sale;  it  constitutes  the  motive  for 
paying  the  duties ;  and  if  the  United  States  possess  the  power  of 
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conferring  the  right  to  sell,  as  the  consideration  for  which  the 
duty  is  paid,  every  principle  of  fair  dealing  requires  that  they 
should  be  understood  to  confer  it.  The  practice  of  the  most 
commercial  nations  conforms  to  this  idea.  Duties,  according  to 
that  practice,  are  charged  on  those  articles  only  which  are  in- 
tended for  sale  or  consumption  in  the  country.  Thus,  sea  stores, 
goods  imported  and  reexported  in  the  same  vessel,  goods  landed 
and  carried  overland  for  the  purpose  of  being  reexported  from 
some  other  port,  goods  forced  in  by  stress  of  weather,  and  landed, 
but  not  for  sale,  are  exempted  from  the  payment  of  duties.  The 
whole  course  of  legislation  on  the  subject  shows  that,  in  the 
opinion  of  the  legislature,  the  right  to  sell  is  connected  with  the 
payment  of  duties.    *    *    * 

This  indictment  is  against  the  importer,  for  selling  a  package 
of  dry  goods  in  the  form  in  which  it  was  imported,  without  a 
license.  This  state  of  things  is  changed  if  he'sells  them  or  other- 
wise mixes  them  with  the  general  property  of  the  state,  by 
breaking  up  his  packages,  and  travelling  with  them  as  an  itin- 
erant peddler.  .  In  the  first  case,  the  tax  intercepts  the  import/ 
as  an  import  in  its  way  to  become  incorporated  with  the  general 
mass  of  property,  and  denies  it  the  privilege  of  becoming  so 
incorporated  until  it  shall  have  contributed  to  the  revenue  of 
the  state.  It  denies  to  the  importer  the  right  of  using  the  privi- 
lege which  he -has  purchased  from  the  United  States,  until  he 
shall  have  also  purchased  it  from  the  state.  In  the  last  cases, 
the  tax  finds  the  article  already  incorporated  with  the  mass  of 
property  by  the  act  of  the  importer.  He  has  used  the  privilege 
he  had  purchased,  and  has  himself  mixed  them  up  with  the 
common  mass,  and  the  law  may  treat  them  as  it  finds  them.  The 
same  observations  apply  to  plate,  or  other  furniture  used  by  the 
importer. 

So  if  he  sells  by  auction.  Auctioneers  are  persons  licensed  by 
the  state,  and  if  the  importer  chooses  to  employ  them,  he  can 
as  little  object  to  paying  for  this  service,  as  for  any  other  for 
which  he  may  apply  to  an  officer  of  the  state.  The  right  of  sale 
may  very  well  be  annexed  to  importation,  without  annexing  to 
it,  also,  the  privilege  of  using  the  officers  licensed  by  the  state 
to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch  of 
the  police  power,  which  unquestionably  remains,  and  ought  to 
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remain,  with  the  states.  If  the  possessor  stores  it  himself  out  of 
town,  the  removal  cannot  be  a  duty  on  imports,  because  it  con- 
tributes nothing  to  the  revenue.  If  he  prefers  placing  it  in  a 
public  magazine,  it  is  because  he  stores  it  there,  in  his  own 
opinion,  more  advantageously  than  elsewhere.  We  are  not  sure 
that  this  may  not  be  classed  among  inspection  laws.  The  re- 
moval or  destruction  of  infectious  or  unsound  articles  is 
undoubtedly  an  exercise  of  that  power,  and  forms  an  express 
exception  to  the  prohibition  we  are  consideriag.  Indeed  the 
laws  of  the  United  States  expressly  sanction  the  health  laws  of  a 
state. 

The  principle,  then,  for  which  the  plaintiffs  in  error  contend, 
that  the  importer  acquires  a  right,  not  only  to  bring  the  articles 
into  the  country,  but  to  mix  them  with  the  common  mass  of 
property,  does  not  interfere  with  the  necessary  power  of  taxa- 
tion which  is  acknowledged  to  reside  ia  the  states,  to  that  danger- 
out  extent  which  the  counsel  for  the  defendants  in  error  seem 
to  apprehend.  It  carries  the  prohibition  in  the  Constitution  no 
further  than  to  prevent  the  states  from  doing  that  which  it  was 
the  great  object  of  the  Constitution  to  prevent. 

But  if  it  should  be  proved  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  Constitution,  it  is  still  argued  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  state,  it 
is  said,  may  tax  occupations,  and  this  is  nothing  more. 

It  is  impossible  to  conceal  from  ourselves  that  this  is  varying 
the  form  without  varying  the  substance.  It  is  treating  a  prohibi- 
tion which  is  general  as  if  it  were  confined  to  a  particular  mode 
of  doing  the  forbidden  thing.  All  must  perceive  that  a  tax  on 
the  sale  of  an  article,  imported  only  for  sale,  is  a  tax  on  the 
article  itself. 

iLis  true  the  state  may  tax  occupations  generally,  but  this 
tax^ust  be  paid  by  those  who  employ  the  individual,  or  is  a 
tax  on  his  businessi  The  lawyer,  the  physician,  or  the  mechanic, 
must  either  charge  more  on  the  article  in  which  he  deals,  or 
the  thing  itself  is  taxed  through  his  person.  This  the  state  has 
a  right  to  do,  because  no  constitutional  prohibition  extends  to 
it.  So  a  tax  on  the  occupation  of  an  importer  is,  in  like  man- 
ner, a  tax  on  importation.  It  must  add  to  the  price  of, the 
article,  and  be  paid  by  the  consumer,  or  by  the  importer  him- 
self, in  like  manner  as  a  direct  duty  on  the  article  itself  would 
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be  made.  This  the  state  has  not  a  right  to  do,  because  it  is 
prohibited  by  the  Constitution. 

In  support  of  the  argument  that  the  prohibition  ceases  the 
instant  the  goods  are  brought  into  the  country,  a  comparison  has 
been  drawn  between  the  opposite  words,  export  and  import.  As 
to  export,  it  is  said,  means  only  to  carry  goods 'but  of  the  country, 
so  to  import  means  only  to  bring  them  into  it.  But  suppose  we 
extend  this  comparison  to  the  two  prohibitions.  The  states  are 
forbidden  to  lay  a  duty  on  exports,  and  the  United  States  are 
forbidden  to  lay  a  tax  or  duty  on  articles  exported  from  any 
state.  There  is  some  diversity  in  language,  but  none  is  perceiv- 
able in  the  act  which  is  prohibited.  The  United  States  have  the 
same  right  to  tax  occupations  which  is  possessed  by  the  states. 
Now,  suppose  the  United  States  should  require  every  .exporter 
to  take  out  a  license,  for-which  he  should  pay  such  tax  as  Con- 
gress might  think  proper  to  impose ;  would  the  government  be 
permitted  to  shield  itself  from  the  just  censure  to  which  this 
attempt  to  evade  the  prohibitions  of  the  Constitution  would 
expose  it,  by  saying  that  this  was  a  tax  on  the  person,  not  on 
the  article,  and  that  the  legislature  had  a  right  to  tax  occupations  1 
Or  suppose  revenue  cutters  were  to  be  stationed  off  the  coast  for 
the  purpose  of  levying  a  duty  on  all  merchandise  found  in  vessels 
which  were  leaving  the  United  States  for  foreign  countries; 
would  it  be  received  as  an  excuse  for  this  outrage,  were  the 
government  to  say  that  exportation  meant  no  more  than  carrying 
goods  out  of  the  country,  and  as  the  prohibition  to  lay  a  tax  on 
imports,  or  thing  imported,  ceased  the  instant  they  were  brought 
into  the  country,  so  the  prohibition  to  tax.  articles  exported 
ceased  when  they  were  carried  out  of  the  country  ? 

We  think,  then,  that  the  act  under  which  the  plaintiffs  in 
error  were  indicted  is  repugnant  to  that  article  of  the  Constitu- 
tion which  declares,  that  "no  state  shall  lay  any  impost  or  duties 
on  imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  'the  Constitution 
which  empowers  "Congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
tribes"? 

The  oppressed  and  degraded  state  of  commerce  previous  to  the 
adoption  of  the  Constitution  can  scarcely  be  forgotten.  It  was 
regulated  by  foreign  nations  with  a  single  view  to  their  own 
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interests ;  and  our  disunited  efforts  to  counteract  their  restric- 
tions were  rendered  impotent  by  want  of  eoinbination.  Congress, 
indeed,  possessed  the  power  of  making  treaties ;  but  the  inability 
of  the  federal  government  to  enforce  them  had  become  so  appar- 
ent as  to  render  that  power  in  a  great  degree  useless.  Those  who 
felt  the  injury  arising  irom  this  state  of  things,  and  those  who 
were  capable  of  estimating  the  influence  of  commerce  on  the 
prosperity  of  nations,  perceived  the  necessity  of  giving  the  con- 
trol over  this  important  subject  to  a  single  government.  It  may 
be  doubted  whether  any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  federal  government  contributed  more  to  that  great 
revolution  which  introduced  the  present  system  than  the  deep 
and  general  conviction  that  commerce  ought  to  be  regulated  by 
Congress.' 

It  is  not,  therefore,  matter  of  surprise  that  the  grant  should 
be  as  extensive  as  the  mischief,  and  should  comprehend  all  for- 
eign commerce  and  all  commerce  among  the  states.  To  construe 
the  power  so  as  to  impair  its  efficacy,  would  tend  to  defeat  an 
object  in  the  attainment  of  which  the  American  public  took, 
and  justly  took,  that  strong  interest  which  arose  from  a  full 
conviction  of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states  ? 

This  question  was  considered  in  the  case  of  Gibbons  v.  Ogden, 
9  Wheat.  1,  in  which  it  was  declared  to  be  complete  in  itself,  and 
to  acknowledge  no  limitations  other  than  are  prescribed  by  the 
Constitution. "  The  power  is  co-extensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the  external  boundary 
of  a  state,  but  must  enter  its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually  before 
our  eyes,  and  was,  we  think,  demonstrated,  if  they  could  require 
demonstration,  in  the  case  already  mentioned.    *    *    * 

What  would  be  the  language  of  a  foreign  government,  which 
should  be  informed  that  its  merchants,  after  importing  accord- 
ing to  law,  were  forbidden  to  sell  the  merchandise  imported? 
What  answer  would  the  United  States  give  to  the  complaints 
and  just  reproaches  to  which  such  an  extraordinary  circum- 
stance would  expose  them?  No  apology  could  be  received,  or 
even  offered.    Such  a  state  of  things  would  break  up  commerce. 
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It  will  not  meet  this  argument  to  say  that  this  state  of  things 
will  never  be  produced;  that  the  good  sense  of  the  states  is  a 
sufficient  security  against  it.  The  Constitution  has  not  confided 
this  subject  to  that  good  sense.  It  is  placed  elsewhere.  The 
question  is,  Where  does  the  power  reside?  not,  How  far  will  it 
be  probably  abused?  The  power  claimed  by  the  state  is,  in  its 
nature,  in  conflict  with  that  given  to  Congress ;  and  the  greater 
or  less  extent  in  which  it  may  be  exercised  does  not  enter  into 
the  inquiry  concerning  its  existence. 

"We  think,  then,  that  if  the  power  to  authorize  a  sale  exists  in 
Congress,  the  conclusion  that  the  right  to  sell  is  connected  with 
the  law  permitting  importation,  as  an  inseparable  incident,  is 
inevitable. 

If  the  principles  we  have  stated  be  correct,  the  result  to  which 
they  conduct  us  cannot  be  mistaken.  Any  penalty  inflicted  on 
the  importer  for  selling  the  article,  in  his  character  of  importer, 
must  be  in  opposition  to  the  act  of  Congress'  which  authorizes 
importation.  Any  charge  on  the  introduction  and  incorporation 
of  the  articles  into  and  with  the  mass  of  property  in  the  country, 
must  be  hostile  to  the  power  given  to  Congress  to  regulate  com- 
merce, since  an  essential  part  of  that  regulation,  and  principal 
object  of  it,  is,  to  prescribe  the  regular  means  for  accomplishing 
that  introduction  and  incorporation. 

The  distinction  between  a  tax. on  the  thing  imported  and  on 
the  person  of  the  importer  can  have  no  influence  on  this  part  of 
the  subject.  It  is  too  obvious  for  controversy  that  they  interfere 
equally  with  the  power  to  regulate  commerce. 

It  has  been  contended  that  this  construction  of  the  power  to 
regulate  commerce,  as  was  contended  in  construing  the  prohibi- 
tion to  lay  duties  on  imports,  would  abridge  the  acknowledged 
power  of  a  state  to  tax  its  own  citizens,  or  their  property  within 
its  territory. 

We  admit  this  power  to  be  sacred;  but  cannot  admit  that  it 
may  be  used  so  as  to  obstruct  the  free  course  of  a  power  given 
to  Congress.  We  cannot  admit  that  it  may  be  used  so  as  to 
obstruct  or  defeat  the  power  to  regulate  commerce.  It  has  been 
observed  that  the  powers  remaining  with  the  states  may  be  so 
exercised  as  to  come  in  conflict  with  those  vested  in  Congress. 
When  this  happens,  that  which  is  not  supreme  must  yield  to  that 
which  is  supreme.    This  great  and  universal  truth  is*  inseparable 
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from  the  nature  of  things,  and  the  Constitution  has  applied  it 
to  the  often  interfering  powers  of  the  general  and  state  govern- 
ments, as  a  vital  principle  of  perpetual  operation.  ■  It  results, 
necessarily,  from  this  principle  that  the  taxing  power  of  the 
states  must  have  some  limits.  It  cannot  reach  and  restrain  the 
action  of  the  national  government  within  its  proper  sphere.  It 
cannot  reach  the  administration  of  justice  in  the  courts  of  the 
Union,  or  the  collection  of  the  taxes  of  th«  United  States,  or 
restrain  the  operation  of  any  law  which  Congress  may  constitu- 
tionally pass.  It  cannot  interfere  with  any  regulation  of  com- 
merce. If  the  states  may  tax;  all  persons  and  property  foxmd 
on  their  territory,  what  shall  restrain  them  from  taxing  goods 
in  their  transit  through  the  state  from  one  part  to  another,  for 
the  purpose  of  reexportation  ?  The  laws  of  trade  authorize  this 
operation,  and  general  convenience  requires  it.  Or  what  should 
restrain  a  state  from  taxing  any  article  passing  through  it,  from 
one  state  to  another,  for  the  purpose  of  traffic?  or  from  taxing 
the  transportation  of  articles  passing  from  Ihe  state  itself  to 
another  state  for  commercial  purposes?  These  cases  are  all 
within  the  sovereign  power  of  taxation,  but  would  obviously 
derange  the  measures  of  Congress  to  regulate  commerce  and  affect 
materially  the  purpose  for  which  that  power  was  given.    *   *   * 

We  think  there  is  error  in  the  judgment  of  the  Court  of 
Appeals  of  the  State  of  Maryland.    *    *    * 

The  judgment  is  to  be  Eeversed.    *    •    • 

THOMPSON,  J.,  dissented. 
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CHAPTER  V. 

THE  PUBLIC  USES  FOR  WHICH  TAXES  CAN  BE 
LEVIED. 

LOAN  ASSOCIATION  v.  TOPEKA. 
20  WaUace  655  (U.S.).    1874. 

[The  city  of  Topeka  under  authority  of  an  act  of  the  legis- 
lature of  Kansas  issued  one  hundred  bonds  for  one  thousand 
dollars  each  as  a  donation  to  a  certain  iron-works  company  to 
encourage  it  to  establish  a  factory  in  Topeka.  The  purpose  of 
the  b'onds  appeared  on  their  face.  Plaintiff  was  a  purchaser  for 
value  and  brought  suit  on  interest  coupons  in  the  Circuit  Court 
for  the  District  of  Kansas.'  The  defendant  demurred,  its  de- 
murrer was  sustained  and  judgment  given  in  its  favor,  and  the 
plaintiff  brought  the  case  on  writ  of  error  to  the  Supreme  Court 
of  the  United  States.] 

MILLER,  J.,  delivered  the  opinion  of  the  court. 

Two  grounds  are  taken  in  the  opinion  of  the  circuit  judge  and 
in  the  argument  of  counsel  for  defendant,  on  which  it  is  insisted 
that  the  section  of  the  statute  of  February  29, 1872,  on  which  the 
main  reliance  is  placed  to  issue  the  bonds,  is  unconstitutional. 

The  first  of  these  is,-  that  by  §  5  of  article  12  of  the  constitution 
of  that  state  it  is  declared  that  provision  shall  be  made  by 
general  law  for  the  organization  of  cities,  towns,  and  villages; 
and  their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit,  shall  be  so  restricted  as 
to  prevent  the  abuse  of  such  power. 

The  argument  is  that  the  statute  in  question  is  void  because 
it  authorizes  cities  and  towns  to  contract  debts,  and  does  not 
contain  any  restriction  on  the  power  so  conferred.  But  whether 
the  statute  which  confers  power  to  contract  debts  should  always 
contain  some  limitation  or  restriction,  or  whether  a  general 
restriction  applicable-to  all  cases  should  be  passed,  and  whether 
in  the  absence  of  both  the  grant  of  power  to  contract  is  wholly 
void,  are  questions  whose  solution  we  prefer  to  remit  to  the  state 
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courts,  as  in  this  ease  we  find  ample  reason  to  sustain  the 
demurrer  on  the  second  ground  on  which  it  is  argued  by  counsel 
and  sustained  by  the  circuit  court. 

That  proposition  is  that  the  act  authorizes  the  towns  and  other 
municipalities  to  which  it  applies,  by  issuing  bonds  or  loaning 
their  credit,  to  take  the  property  of  the  citizen  under  the  guise 
of  taxation  to  pay  these  bonds,  and  use  it  in  aid  of  the  enter- 
prises of  others  which  are  not  of  a  public  character,  thus  per- 
verting the  right  of  taxation,  which  can  only  be  exercised  for  a 
public  use,  to  the  aid  of  individual  interests  and  personal 
purposes  of  profit  and  gain. 

The  proposition  as  thus  broadly  stated  is  not  new,  nor  is  the 
question  which  it  raises  difficult  of  solution. 

If  these  municipal  corporations,  which  are  in  fact  subdivisions 
of  the  state,  and  which  for  many  reasons  are  vested  with  quasi- 
legislative  powers,  have  a  fund  or  other  property  out  of  which 
they  can  pay  the  debts  which  they  contract,  without  resort  to 
taxation,  it  may  be  within  the  power  of  the  legislature  of  th« 
state  to  authorize  them  to  use  it  in  aid  of  projects  strictly  private 
or  personal,  but  which  would  in  a  secondary  manner  contribute 
to  the  public  good ;  or  where  there  is  property  or  money  vested 
in  a  corporation  of  the  kind  for  a  particular  use,  as  public  wor- 
ship or  charity,  the  legislature  may  pass  laws  authorizing  them 
to  make  contracts  in  reference  to  this  property,  and  incur  debts 
payable  from  that  source. 

But  such  instances  are  few  and  exceptional,  and  the  propo- 
sition is  a  very  broad  one,  that  debts  contracted  by  municipal 
corporations  must  be  paid,  if  paid  at  all,  out  of  taxes  which  they 
may  lawfully  levy,  and  that  all  contracts  creating  debts  to  be 
paid  in  future,  not  limited  to  payment  from  some  other  source, 
imply  an  obligation  to  pay  by  taxation.  It  follows  that  in  this 
class  of  cases  the  right  to  contract  must  be  limited  by  the  right 
to  tax,  and  if  in  the  given  case  no  tax  can  lawfully  be  levied  to 
pay  the  debt,  the  contract  itself  is  void  for  want  of  authority  to 
make  it. 

If  this  were  not  so,  these  corporations  could  make  valid  prom- 
ises, which  they  have  no  means  of  fulfilling,  and  on  which  even 
the  legislature  that  created  them  can  confer  no  such  power.  The 
validity  of  a  contract  which  can  only  be  fulfilled  by  a  resort  to 
taxation  depends  on  the  power  to  levy  the  tax  for  that  purpose. 
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It  is,  therefore,  to  be  inferred  that  when  the  legislature  of  the 
state  authorizes  a  county  or  city  to  contract  a  debt  by  bond,  it 
intends  to  authorize  it  to  levy  such  taxes  as  are  necessary  to  pay 
the  debt,  unless  there  is  in  the  act  itself,  or  in  some  general 
statute,  a  limitation  upon  the  power  of  taxation  which  repels 
such  an  inference. 

With  these  remarks  and  with  the  reference  to  the  authorities 
which  support  them,  we  assume  that  unless  the  legislature  of 
Kansas  had  the  right  to  authorize  the  counties  and  towns  in  that 
state  to  levy  taxes  to  be  used  in  aid  of  manufacturing  enterprises, 
conducted  by  individuals,  or  private  corporations,  for  purposes 
of  gain,  the  law  is  void,  and  the  bonds  issued  under  it  are  also 
void.  We  proceed  to  the  inquiry  whether  such  a  power  exists  in 
the  legislature  of  the  state  of  Kansas. 

We  have  already  said  the  question  is  not  new.  The  subject  of 
the  aid  voted  to  railways  by  counties  and  towns  has  been  brought 
to  the  attention  of  the  courts  of  almost  every  state  in  the  Union. 
It  has  been  thoroughly  discussed  and  is  still  the  subject  of 
discussion  in  those  courts.  It  is  quite  true  that  a  decided 
preponderance  of  authority  is  to  be  found  in  favor  of  the  propo- 
sition that  the  legislatures  of  the  states,  unless  restricted  by  some 
special  provisions  of  their  constitutions,  may  confer  upon  these 
municipal  bodies  the  right  to  take  stock  in  corporations  created 
to  build  railroads,  and  to  lend  their  credit  to  such  corporations. 
Also  to  levy  the  necessary  taxes  on  the  inhabitants,  and  on 
property  within  their  limits  subject  to  general  taxation,  to 
enable  them  to  pay  the  debts  thus  incurred.  But  very  few  of 
these  courts  have  decided  this  without  a  division  among  the 
judges  of  which  they  were  composed,  while  others  have  decided 
against  the  existence  of  the  power  altogether. 

In  all  these  cases,  however,  the  decision  has  turned  upon  the 
question  whether  the  taxation  by  which  this  aid  was  afforded  to 
the  building  of  railroads  was  for  a  public  purpose.  Those  who 
came  to  the  conclusion  that  it  was,  held  the  laws  for  that  purpose 
valid.  Those  who  could  not  reach  that  conclusion  held  them 
void.  In  all  the  controversy  this  has  been  the  turning  point  of 
the  judgments  of  the  courts.  And  it  is  safe  to  say  that  no  court 
has  held  debts  created  in  aid  of  railroad  companies,  by  counties 
or  towns,  valid  on  any  other  ground  than  that  the  purpose  for 
which  the  taxes  were  levied  was  a  public  use,  a  purpose  or  object 
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which  it  was  the  right  and  the  duty  of  state  governments  to 
assist  by  money  raised  from  the  people  by  taxation.    *    *   * 

We  have  referred  to  this  history  of  the  contest  over  aid  to 
railroads  by  taxation,  to  show  that  the  strongest  advocates  for 
the  validity  of  these  laws  never  placed  it  on  the  ground  of  the 
unlimited  power  in  the  state  legislature  to  tax  the  people,  but 
conceded  that  where  the  purpose  for  which  the  tax  was  to  be 
issued,  could  no  longer  be  justly  claimed  to  have  this  public 
character,  but  was  purely  in  aid  of  private  or  personal  objects, 
the  law  authorizing  it  was  beyond  the  legislative  power,  and  was 
an  unauthorized  invasion  of  private  right. 

It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  state.  A  government 
which  recognized  no  such  rights,  which  held  the  lives,  the  liberty, 
and  the  property  of  its  citizens  subject  at  all  times  to  the  absolute 
disposition  and  unlimited  control  of  even  the  most  democratic 
depository  of  power,  is  after  all  but  a  despotism.  It  is  true  it  is 
a  despotism  of  the  many,  of  the  majority,  if  you  choose  to  call 
it  so,  but  it  is  none  the  less  a  despotism.  It  may  \^ell  be  doubted 
if  a  man  is  to  hold  all  that  he  is  accustomed  to  call  his  own,  all 
in  which  he  has  placed  his  happiness,  and  the  security  of  which 
is  essential^  to  that  happiness,  under  the  unlimited  dominion  of 
others,  whether  it  is  not  wiser  that  this -power  should  be  exercised 
by  one  man  than  by  many.  The  theory  of  our  governments,  state 
and  national,  is  opposed  to  the  deposit  of  unlimited  power  any- 
where. The  executive,  the  legislative,  and  the  judicial  branches 
of  these  governments  are  all  of  limited  and  defined  powers. 

There  are  limitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.  Implied  reservations 
of  individual  rights,  without  which  the  social  compact  could  not 
exist,  and  which  are  respected  by  all  governments  entitled  to  the 
name.  No  court,  for  instance,  would  hesitate  to  declare  void  a 
statute  which  enacted  that  A  and  B,  who  were  husband  and  wife 
to  each  other,  should  be  so  no  longer,  but  that  A  should  there- 
after be  the  husband  of  C,  and  B  the  wife  of  D.  Or  which  should 
enact  that  the  homestead  now  owned  by  A  should  no  longer  be 
his,  but  should  henceforth  be  the  property  of  B. 

Of  all  the  powers  conferred  upon  government,  that  of  taxation 
is  most  liable  to  abuse.  Given  a  purpose  or  object  for  which 
taxation  may  be  lawfully  used,  and  the  extent  of  its  exercise  is 
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in  its  very  nature  unlimited.  It  is  true  that  express  limitation 
on  the  amount  of  tax  to  be  levied  or  the  things  to  be  taxed  may 
be  imposed  by  constitution  or  statute,  but  in  most  instances  for 
which  taxes  are  levied,  as  the  support  of  government,  the  prose- 
cution of  war,  the  national  defense,  any  limitation  is  unsafe.  The 
entire  resources  of  the  people  should  in  some  instances  be  at  the 
disposal  of  the  government. 

The  power  to  tax  is,  therefore,  the  strongest,  the  most  per- 
vading of  all  the  powers  of  government,  reaching  directly  or 
indirectly  to  all  classes  of  the  people.  It  was  said  by  Chief 
Justice  Marshall,  in  the  case  of  McCuUoch  v.  The  State  of  Mary- 
land, 4  Wheaton  431,  that  the  power  to  tax  is  the  power  to 
destroy.  A  striking  instance  of  the  truth  of  the  proposition  is 
seen  in  the  fact  that  the  existing  tax  of  ten  per  cent.,  imposed 
by  the_  United  States  on  the  circulation  of  all  other  banks  than 
the  national  banks,  drove  out  of  existence  every  state  bank  of 
circulation  within  a  year  or  two  after  its  passage.  This  power 
can  as  readily  be  employed  against  one  class  of  individuals  and 
in  favor  of  another,  so  as  to  ruin  the  one  class  and  give  unlimited 
wealth  and  prosperity  to  the  other,  if  there  is  no  implied  limita- 
tion of  the  uses  for  which  the  power  may  be  exercised. 

To  lay  with  one  hand  the  power  of  the  government  on  the 
property  of  the  citizen,  and  with  the  other  to  bestow  it  upon 
favored  individuals  to  aid  private  enterprises  and  build  up 
private  fortunes,  is  none  the  less  a  robbery  because  it  is  done 
under  the  forms  of  law  and  is  called  taxation.  This  is  not  legis- 
lation.   It  is  a  decree  under  legislative  forms. 

Nor  is  it  taxation.  A  "tax,"  says  "Webster's  Dictionary,  "is  a 
rate  or  sum  of  money  assessed  on  the  person  or  property  of  a 
citizen  by  government  for  the  use  of  the  nation  or  state." 
"Taxes  are  burdens  or  charges  imposed  by  the  legislature  upon 
persons  or  property  to  raise  money  for  public  purposes. ' '  Cooley, 
Constitutional  Limitations,  p.  479. 

Coulter,  J.,  in  Northern  Liberties  v.  St.  John's  Church,  13 
Pennsylvania  State  104,  says,  very  forcibly:  "I  think  the  com- 
mon mind  has  everywhere  taken  in  the  understanding  that  taxes 
are  a  public  imposition,  levied  by  authority  of  the  government 
for  the  purpose  of  carrying  on  the  government  in  all  its 
machinery  and  operations — ^that  they  are  imposed  for  a  public 
purpose." 
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We  have  estaljlished,  we  think,  beyond  cavil  that  there  can  be 
no  lawful  tax  which  is  not  laid  for  a  public  purpose.  It  may  not 
be  easy  to  draw  the  line  in  all  cases  so  as  to  decide  what  is  a 
public  purpose  in  this  sense  and  what  is  not.    *    *    * 

Judgment  afSrmed. 

CLIPFOED,  J.,  delivered  a  dissenting  opinion. 
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(The  figures  refer  to  those  at  the  foot  of  the  pages.) 

Absentee,  distribution  of  property  of,  321. 
Actions, 

non-resident  suitors  must  give  bonds  for  costs  of,  112. 

on  contracts,  impairment  of  remedy  of,  333-335. 
Administration,  probate  proceedings  without  trial  by  jury,  314. 
Administrative  Law, 

administration  of  alien  exclusion  acts,  311. 

constitutional  law  distinguished  from,  1,  2. 

levying  and  collection  of  taxes  by  executive  department,  310. 

President,  powers  of,  46,  115-139.     See  also  President. 

supplements  and  complements  constitutional  Jaw,  2. 
Admiralty,  trial  by  jury,  not  essential  in,  257,  314. 
Admission  of  States.    See  States. 
Admission  to  the  Bar,  of  women.  111. 
Adoption  of  Children,  application  of  naturalization  law  to  adoption  of 

alien  children,  483. 
Adverse  Possession,  persons  holding  under,  entitled  to  compensation  for 

land  taken  by  eminent  domain,  355. 
Advertisements,  regulation  of  indecent,  under  the  police  power,  297. 
Advisory  Opinions,  57,  80,  81. 

"Agreement  of  the  People,"  term  constitution  applied  to,  4. 
Agriculture,  land  taken  by  eminent  domain  for  drainage  and  irrigation 

ditches,  370,  371. 
Alaska,  purchase  of,  as  an  implied  power  of  Congress,  95. 
Aliens, 

exclusion  acts,  as  administered  by  the  executive  may  be  due  process  of 
law,  311. 

may  become  American  citizens  by  expatriation  and  naturalization,  210, 

natives  of  Porto  Eico  are  not,  176. 

naturalization  of, 
by  special  acts  of  Congress,  455. 
denied  to  aliens  opposed  to  organized  government,  214. 
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Aliens,  naturalization  of — Continued. 
laws  not  extended  to  all,  459,  460. 
methods,  214,  215. 
requirements,  149,  209-216. 

special  provisions,  military  service,  215,  216,  46J,  464. 
steps  required,  211-214,  466-474. 
affidavit  of  witnesses,  469,  470. 
filing  of  petition,  470,  471. 
hearing,  471-474. 
petition,  466-469. 
political  status  of,  207.  • 

right  of,  to  hold  real  or  personal  property,  458. 
right  to  exclude,  207. 
Ambas'sadors,  power  of  President  to  appoint,  122,  494. 
Amendment  of  the  Constitution  of  the  XTnited  States,  20,  47,  48,  50-54, 
58,   497.     See   numerical  order,   i.   e.,   first  amendment,  second 
amendment,   etc. 
Amnesty,  proclamation  of,  under  the  pardoning  power  of  President,  135. 
Anarchists,  cannot  be  Naturalized,  148. 
Animals, 

cruelty  to,  regulation  under  the  police  power,  297. 
dangerous,  protection  of  the  public  against,  302. 
Annexation  of  Territory.    See  Territories. 

Appeals,    review   of   facts   on,   not   allowed   by   constitutional   guaran- 
ties, 258. 
Appropriations,  of  Congress,  President  cannot  veto  particular  items,  132. 
Arbitration, 

of  labor  disputes- between  interstate  carriers  and  their  employees,  147. 
submission  of  controversies  to,  315. 
Arms,  right  to  bear,  44,  236,  237,  499.     See  also  Weapons. 
Army, 

articles  of  war  for  the  government  of  the,  164. 
Congress  required  to  raise  and  maintain,  42,  161,  163,  490: 
discretion  of  governor  to  call  out  militia,  60. 
militia,  as  defined  by  Congress,  161,  165-168. 
President,  commander-in-chief  of,  132-134,  168,  493. 
quartering  soldiers  in  time  of  peace  forbidden,  21,  44,  239,  240,  499. 
right  of  state  to  have  organized  militia,  44,  236,  237,  499. 
Arrest,  in  criminal  cases,  315. 
Articles  of  Confederation, 
comparison  of,  with  United  States  Constitution,  40-42. 
constitutional  convention  of  1787,  called  to  revise,  35-37. 
weakness  of  the,  34,  35. 
Articles  of  War.    See  Army. 
Assemble, 

constitutional  right  of  people  to  peacefvdly,  44,  196,  197,  235,  236,  499. 
riotous  assemblages  may  be  suppressed,  236. 
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Assessment, 

special.    See  Special  Assessments. 

of  taxes.  .  See  Taxation. 
Attaindei,  Bills  of, 

constitutional  provision  against,  21,  91,  93,  190,  191,  260-263. 

text  of  Constitution  on,  490. 
Attorney,  summary  proceedings  to  disbar,  lender  the  police  power,  314. 
Australia,  Commonwealth  of,  governmental  powers,  86. 
Austria,  Constitution  of,  9,  10. 

BaU, 

common  law  right  to,  272. 

excessive,  constitutional  provision  forbidding,  44,  190,  274. 

text  of  eighth  amendment,  500. 
Bankruptcy, 

and  insolvency,  distinction  between,  150. 

impairment  of  obligation,  not  applicable  to  acts  of  Congress  on,  337. 

involuntary,  150,  151. 

power  of  Congress  to  legislate  concerning,  ^2,  89,  90,  150,  151,  489. 

proceedings  administered  without  trial  by  jury,  314. 

voluntary,  150,  151. 
Banks  and  Banking, 

methods   of,  may  be   regulated  and  not  interfere  with  'freedom  of 
contract,  300. 

regulations  in  Australia,  Canada,  Germany,  on,  86. 
Bearing  Arms.    See  Arms. 
Betting.     See  Gaming. 
Bible,  in  schools,  231,  232. 
Bibliography, 

American  constitutions,  81,  82. 

constitutional  guaranties  and  fundamental  rights,  337. 

constitutions,  their  nature  and  forms,  33. 

eminent  domain,  389. 

naturalization,  484. 

powers  of  Congress,  183. 

powers  of  the  President,  138,  139. 

relations  between  the  Union  and  the  States,  114. 

taxation,  446. 

Bigamy,  persons  guilty  of,  not  granted  suffrage,  217. 
Bill  of  Bights, 

the  Constitution  as  a,  185-201. 
constitution  of  liberty,  as  a,  21, 
federal,  21,  23,  42-45,  190-192,  199-201,  499,  500. 
adoption,  1790,  23. 

applicable  to  exercise  of  power  in. territories,  199-201. 
limits  power  of  federal  government  only,  191,  192. 
text  of,  amendments  one  to  ten,  499,  500. 
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Bill  of  Rigbts — Continued. 

fourteenth  amendment  did  not  forbid  the  states  to  abridge  the  per- 
sonal rights  enumerated  in  the  first  eight  amendmeijts,  199. 

in  state  constitutions,  22,  54,  189,  190. 

some  of  these  guaranties  borrowed  in  substance  from  English  consti- 
tutional documents,  189. 
Bills  of  Attainder.    See  Attainder. 
Bills  of  .Credit, 

not  legal  tender,  144. 

power  of  Congress  to  emit,  143. 

states  may  not  emit,  93,  491. 
Bills  of  Lading,  law  requiring  uniform,  87. 
Birds,  power  of  Congress  to  protect  migratory,  145. 
Blackstone,  exposition  of  English  constitution,  47. 
Bonds,  of  United  States,  state  may  not  tax,  100,  404. 
Bribery,  President  may  be  tried  by  Senate  for,  135. 
Buildings,   condemnation   of   unsafe,   justified  under  the   police   power, 

295,  296. 
Burmese,  cannot  be  naturalized,  148,  460. 

California,  constitution  of,  amendments  adopted,  59. 
Canada,  governmental  powers  of,  86. 
Canals,  grant  of  land  in  aid  of,  95. 

Capital    Punishment,    permitted    under    application    of    eighth    amend- 
ment, 274. 
Carriages,  taxation  by  Congress  on,  not  a  direct  tax,  142. 
Carriers,  "* 

interstate,  Congress  may  impose  liability  on  for  negligence  of  fellow 
servant,  305. 

prohibited  from  contracting  against  liability,  300. 
Chicago,  riots  of  1894,  104. 
Children.     See  Infants. 

China,  protocol  of  1901  of  United  States  with,  129. 
Chinese, 

cannot  be  naturalized,  148,  460. 

children  of,  born  in  United  States  not  subject  to  exclusion,  206. 
Chisholm  ▼.  Georgia,  52. 

Cities,  property  of,  may  be  taken  by  eminent  domain  without  compensa- 
tion, 357,  358. 
Citizenship.     See  also  Aliens,  Naturalization. 

acquired  by  married  women,  205,  206. 

American  woman  married  to  a  foreigner,  status  as  to,  481. 

by  birth  and  naturalization,  203,  204. 

desertion  from  army  or  navy  forfeits  right  to,  448. 

different  from  resident  or  domicile,  203,  204. 

distinction  between  the  incidents  of,  in  the  state  and  in  the  United 
States,  195. 

does  not  of  itself  involve  the  exercise  of  political  privileges,  204. 
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Citizenship—  Continued, 
'■te&eiisil, 

by  birth  and  naturalization,  204/489. 

defined  by  Congress,  204-206. 

illustration,  206,  207. 
fourteenth  amendment  extending  to  negroes, '53. 

text  of,  502. 
granting  of.  Vested  in  Congress,  147,  148. 
in  territoriial*posseBsidns,  208. 
interstate  rights  of,  109-112. 
of  children, 

born  abroad,  whose  fathers' are- ambassadors  or  public  ministeta,  205. 

of  Chinese  subjects,  born  in  United  States,  206. 
of  corporations,  209. 
of  Indians,  208,  216,  217. 

of  inhabitarits  of  newly  acquired  territory,  175,  176. 
on  same  footing  with  citizens  of  other  states,  109. 
privileges  and  immunities  of,  3,  111,  112,' 192-199. 
protection  abroad  of  teiiizens,  149,  150,  196. 
state,  207,  208. 

to  be  determined  by  statutes,  202. 

Civil  Rights,  111,  226-258. 
Act  of  1875,  unconstitutional,  72. 
•bible  in  schools,  ^31,  232. 
censorship  of  the  press,  234. 
corporations,  250,  251. 
due  process  of  law,  245-248. 
equality  before  the  law,  2f49. 
essential  of  a  jury  trial,  255-257. 

federal  and  sta;te  constitutional  provisions,  226,  499,  5t>0.  | 

forms  of  procedure,  248,  249. 
freedom  of  speech  and  the.  press,  232,  233,  499. 
habeas  corpus,  242. 

in  what  cases  jury  trial  required,;  257. 
jury  trial  in  civil  cases,  251-255. 
peonage,  244,  245. 
personal  liberty,  240-242. 
privileged  publications,  233,  234,  499. 
protection  of  religious  freedom,  230,^  231,  499. 
quartering  of  soldiers,  21,  44,  239,  240,  493. 
religious  liberty,  226-230/  499. 
review  on  an  xippeiil,  258,  259. 
right  to  assemble  and  petition,  235,  236,  499. 
right  to  bear  arms,  236,  237. 
search  warrants,  238,  239,  499.  ' 

security  of  the  dwelling  and  the  person,  237,  238/499. 
slavery  prOhibite;d,  242-244,  r502. 
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OItU  Bights — Contitmed. 

specifically  spoken  of  as  involving  life,  personal  Uberty,  property,  and 

pursuit  of  happiness,  226. 
taxation  and  exemptions,  231. 
the  person  protected,  249,  250. 
use  of  mails,  234,  235. 
Civil  Service,  Congress  may  pass  laws  respecting,  122. 
Coinage, 

of  money,  power  of  Congress  to,  42,  85,  88,  151-153,  489. 
state  may  not,  93,  152. 
Colorado,  constitution,  57,  60. 
Commerce.    See  also  Interstate  Commerce, 
duties  on  imports  and  exports,  406. 
duties  on  tonnage,  406,  407. 
foreign,  taxes  on,  393. 

goods  in  transit  from  foreign  country,  taxation  of,  410,  411. 
interstate, 

act  creating  commission,  145. 
power  to  prescribe  rates,  120,  121,  146,  147. 
state  may  not  tax,  100,  407.- 
state  regulations  affecting,  invalid,  296,  308,  309. 
national  government  may  use  force  in  removing  obstruction  to  free- 
dom of,  98,  104. 
power  of  Congress  to  regulate,  34,  38,  41,  85,  90,  144-147,  305,  489. 

"to  regulate"  interpreted  to  include  power  "to  prohibit,"  146. 
itate  regulation  of,  90. 
Commercial  Law,  regulation  in  Australia,  Canada,  Grermany,  of,  86. 
Common  Law,       ' 

no  vested  interest  in  the  continuance  of,  323,  324,  328. 
statutes  to  remedy  defects  in,  324. 
Confederate    States    of   America,    amnesty   proclamation    of    President 

Lincoln,  135. 
Congress.    See  also  House  of  Bepresentatives,  Senate, 
acts  of, 
in  conflict  with  Federal  Constitution,  64. 
thirty-four,  declared  unconstitutional,  71. 
unconstitutional,  doctrine  of  Marbury  v.  Madison,  70-72. 
appointments,  cannot  itself  make,  122. 

constitutional  prohibition  against  making  laws  against  certain  classes 
of  persons  and  proceedings,  44,  91. 
text  of  Constitution,  490,  491. 
created  by  United  States  Constitution,  41. 
overruling  President's   veto,   two-thirds   majority   necessary  to  pass 

legislation,  132. 
powers  of, 
created  by  United  States  Constitution,  42,  86,  140-183. 

text  of,  489-491. 
discretionary,  to  admit  new  states  to  the  Union,  178. 
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Congress,  powers  of — Continued. 
implied  limitations,  91. 
inherent,  96,  97. 

legislative  power  created  by  the  fourteentli  amendment,  279,  280. 
legislative  power  vested  in,  115-121. 
necessary  and  proper,  94. 
resulting,  95,  96. 
taxation,  140-143. 

to  annex  and  provide  for  the  government  of  territories,  172-176,  496. 
to  borrow  money,  143,  144,  489. 
to  coin  money,  85,  151-153,  489. 
to  establish  and  maintain  post  offices,  154-156,  489. 
to  fix  standards  of  weights  and;  measures,  153,  489. 
to  levy  duty  on  goods  exported  from  any  state  prohibited,  .145,  491. 
to  make  laws,  cannot  delegate,  119-121. 

necessary  and  proper  for  carrying  into  execution  powers  vested 
by  Constitution,  93,  490. 
to  make  rules  and  regulations  respecting  territories,  171-176. 
to  pass  bankruptcy  laws  belongs  to  concurrent  powers,  151,  489. 
to  promote  the  progress  of  science  and  useful  arts,  copyright  and 

patents,  85,  156,  157,  489. 
to  punish  crime,  158-161. 

to  punish  for  contempt,  no  general  power,  118. 
to  regulate  commerce,  34,  38,  85,  144-147,  489. 
birds,  migratory,  protection  of,  145. 
cannot  give  preference  to  one  port  over  another,  145. 
drugs,  145. 

express  companies,  145. 
food,  145. 

lottery  tickets,  transportation  of,  146. 
oil  pipe  lines,  145. 
seamen,  protection  of,  145. 
slaughter  houses,  145, 
sleeping  cars,  146. 
telephones  and  telegraphs,  145,  146. 
trusts,  146. 

vessels,  inspection  and  registration,  145. 
where  uniformity  of  regulation  essential,  89. 
President's  power  to  call  extraordinary  sessions  of,  131. 
President  to  recommend  legislation  to,  130,  131. 
procedure  of,  constitutional  provision,  46.  ^ 

qualification  of  members  of  each  house,  right  to  judge,  46,  117,  487. 
totality  of  powers,  96. 
war  powers  of,  161-165,  490. 
Coimecticut,  constitution  of,  26. 
Constitution, 

definitions  of,  5,  6,  47,  48. 
adoption  of,  30-32. 
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Constitution —  Continued. 

amendment  and  revision  of,  20,  47-50. 

American,  20,  34-82. 

"common  law,"  9. 

construction  of.     See  Constitutional  Law;    Construction. 

cumulative  or  evolved  constitution,  7,  8. 

early  meanings,  4,  5. 

enacted  constitution,  8. 

first  examples,  4. 

"flexible,"  14,  16. 

form  and  types,  7-25. 

formal,  7. 

France,  charters  of  1814  and  1830  as  constitution  of,  10,  11. 

growth  and  development,  48. 

historical  or  evolutionary,  8. 

"literary,"  7. 

nature  and  forms,  1-33. 

necessity  of  a,  6. 

of  Clarendon,  4. 

of  Great  Britain,  Blackstone 's  exposition  of,  47. 

of  United  States.    See  Constitution  of  the  United  States. 

"rigid,"  14,  16. 

sources,  45-47. 

"statutory,"  9. 

term  applied  to, 

"agreement  of  the  people,"  4. 

"constitutions  of  Clarendon,"  4. 

"fundamental  orders,"  4. 

"instrument  of  the  people,"  4. 
types,  7-25. 
unwritten,  advantage  of,  17. 

British  constitution  as  example,  11,  19. 

classification  as  unscientific  and  illogical,'  15. 

weakness  of,  18. 
-working,  7. 
written,  7-11. 

classification  as,  unscientific  and  illogical,  15. 

essentials  of  a,  19,  20, 

have  acquired  an  unwritten  element,  14. 

sources  of,  10. 

strength  and  weakness  of,  16-19. 

United  States  Constitution  as  an  example,  23. 
Constitution  of  the  TTnited  States, 

text  of  the,  with  first  to  seventeenth  amendments,  485-504 
acts  of  Congress  in  conflict  with,  64. 
amendment  of, 

procedure,  50-54. 

proposals  for,  50-52. 
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Constitatlon  of  the  United  States,  Amendment  of — Continved. 

"two-thirds"  vote  necessary,  58. 
amendments.      See    numerical    order;    i<e.,   first    amendment,    second 

amendment,  etc. 
article  I, 

section  2,  219. 

section  3,  220. 

section  4,  220. 

section  5,  220. 

section  7,  132. 

section  8,  140-144,  147-157,  176,  177,  234,  235,  267,  304,  308,  401,  407. 

section  9,  142,  143,  261,  312,  313. 

section  10,  161-165,  225,  327,  401,  406,  412,  413. 
article  II, 

section  1,  219. 

section  2,  122-130,  132-135. 

section  3,  126,  127. 
article  III, 

section  2,  268. 
article  IV, 

section  2,  106-112,  415,  416. 

section  3,  177-183,  455. 

section  4,  100,  221. 
article  VI,  62-64,  226,  227. 

bill  of  rights,  21,  23,  42-45,  190-192,  199-201,  499,  500. 
compromises  of,  37,  38. 
constitutional  convention  of  1787,  35-37. 
conventional  element,  14. 
expansion  of,  48-50. 
federal  and  state  compared,  23-25. 
in  outline,  40-42. 
judges  bound  to  support  the,  63. 
judicial  construction  of,  49. 
origin  and  formation  of  the,  34,  35. 
origin  of  state  constitution  antedated,  25. 
outlines,  meager,  supplied  by  important  statutes,  54. 
preferred  to  statute,  69. 
ratification  of,  38-40. 
source  of,  46. 
supremacy  of,  62-64,  497. 
treaties  in  conflict,  64. 
"unconstitutional,"    distinguished   from   meaning   applied   in    Great 

Britain,  66. 
Virginia  plan,  37. 
Constitutional  Convention, 
as  a  method  of  amending  constitutions,  54,  55. 
assembling  of,  31. 

to  exercise  legislative  and  executive  powers,  32. 

773 


10  INDEX 

Constitutional  Convention — Continued. 
calling,  methods  of,  55. 

legislative  power  to  call,  31. 

submission  to  popular  vote,  31. 
federal,  of  1787,  35-37. 
legal  position  of,  32,  33. 

restrictions,  imposed  by  legislative  act  calling,  32. , 
Constitutional  Law, 
defined,  1-3. 

definitions  and  general  principles,  1-82. 
administrative  law, 

distinguished  from,  1,  2. 

supplements,  2. 
amending  power,  judicial  interpretation,  57-59. 
American,  34-82. 

differs  from  statute  law,  2. 

early  practice,  66-74. 
bill  of  rights.    See  Bill  of  Eights, 
citizens,  privileges  of.    See  Citizens, 
civil  rights  and  their  guaranties.     See  Civil  Bights. 
Congress,  powers  and  limitations  of.     See  Congress. 
Constitution  preferred  to  statute,  69. 

courts,  power  of,  to  interpret  legislative  acts.    See  Courts, 
crime,  protection  of  persons  accused  of  crime.    See  Crime, 
due  process.    See  Due  Process  of  Law. 
eminent  domain,  exercise  of.     See  Eminent  Domain. 
English,  whether  really  law,  11. 

equal  protection  of  laws.    See  Equal  Protection  of  Laws, 
government  of  the  United  States,  powers  and  limitations.    See  Govern- 
ment of  TJnited  States, 
guaranty  of  form  of  government.    See  Government, 
historical  basis,  185,  186. 

impairment  of  obligation  of  contracts.    See  Obligation  of  Contracts, 
implied  powers,  93-95. 
inherent  powers,  96,  97. 
international  law  distinguished  from,  1,  2. 
interstate  commerce,  regulation  of.     See  Commerce, 
naturalization  of  aliens,  powers  and  limitations.     See  Naturalization, 
police  power.    See  Police  Power. 

President,  powers  and  constttutional  limitation  on  acts.    See  President, 
states,  powers  and  limitations  of.    See  States, 
subjects,  3. 

taxation,  constitutional  limitations  on.    See  Taxation, 
unconstitutional  laws  and  statutes  in  general.     See  Unconstitutional  Laws. 
Construction, 

courts  to  give  effect  to  the  intent  of  people  framing  it,  61. 

doctrine  of  Marbury  v.  Hadison,  70-72. 

every  line  of  Federal  Constitution  subject  to  judicial,  49. 
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Construction — Continued. 
extrinsie  evidence  of  "The  Federalist,"  77,  78. 
n^ust  be  uniform,  61. 
operates  prospectively,  62. 
reasonable  doubt,  75. 
reasonable  rule,  61. 
Consular  Courts,  power  of  Congress  to  establish,  96. 
Consuls,  power  of  President  to  appoint,  122,  494. 
Contempt,  Congress  has  no  general  power  to  punish  for,  118. 
Contract, 

actions  on,  impairment  of  remedy,  333-335. 
executory,  police  power  as  to,  333. 

impairment  of  obligation  of.     See  Obligation  of  Contracts, 
in  restraint  of  trade,  146,  300. 
judgment  as  a,  335. 

power  to  make  laws  respecting,  reserved  to  states,  92. 
when  the  exercise  of  the  police  power  interferes  with  the  freedom  of, 
298-301. 
Copyright, 

Congress  authorized  "to  promote,"  156,  157,  489. 
power  of  Congress  to  grant,  42,  85,  88. 
Corporations, 
acts  of,  no  vested  rights  in,  325.. 
charters, 

impairing  of  obligation,  by  state,  329-332. 
subject  to  legislative  modification  or  repeal,  331. 
enjoyment  of  corporate  capacity  interfered  with  only  by  due  process 

at  law,  250,  251. 
entitled  to  equal  protection  of  the  laws,  251. 
may  be  put  on  trial  without  arrest  in  criminal  actions,  267,  268. 
not  citizens  under  the  term  used  in  Federal  Constitution,  112,  209. 
privilege  of  acting  in  corporate  capacity  conferred  only  by  law,  250,  251. 
property  of,  taken  by  eminent  domain,  381. 
stocks,  speculative  sale  of,  prohibited)  297. 
taxation,  331. 

exemption  under  general  laws  in  force  at  organization,  413. 
situs  of  stock,  423.  ^ 

valuation  of  lines  of  corporation  engaged  in -interstate  commerce,  409. 
Counterfeiting, 

of  coins  or  securities  of  foreign  governments,  power  of  Congress  to 

punish,  96,  160,  161. 
of  coins  or  securities  of  United  States,  power  of  Congress  to  punish, 
152,  153,  158,  489. 
Courts, 

cannot  interfere  in  discretion  of  governor,  60. 
constituted  according  to  law,  315. 

construing  written  constitution,  to  ,give  effect  to  intent  of  people  who 
framed  it,  61. 
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Courts —  Continued. 

consular,  power  of  Congress  to  establish,  96. 

due  process  in  judicial  proceedings,  313,  314. 

duty  to  disregard  acts  of  legislature,  67. 

duty  to  disregard  laws  inconsistent  with  constitution,  observations  by 

Dicey,  68. 
federal,  power  of  Congress  to  establish  inferior,  42. 
judges  bound  to  support  constitution,  63. 
text  of  Art.  VI,  §  2,  of  the  Constitution,  497^ 
function  of, 

as  to  eases  of  police  power,  306-309. 
not  to  change  constitution,  61. 
judicial  determination  final,  60. 
jurisdiction, 
acquired  by, 

compulsory  process,  316. 
consent  of  partiesy  315. 
personal  notice,  316. 
in  summary  proceedings,  313,  314. 
of  property  within,  its.  limits,  318. 
over  controversy,  315. 
over  non-residents,  318,  319. 

requirements  of  due  process  in  respect  to,  316,  317. 
naturalization  by,  authorized,  459. 
procedure  in  court,  466-478. 
duties  of  clerk,  474,  475. 
fees,  475. 
not  to  review  legislative  action,  but  to  enforce  legislative  will,  73. 
of  France,  must  enforce  declared  will  of  legislature,  65. 
of  Great  Britain,  no  power  to  judge  validity  of  act  of  Parliament,  65. 
police  power  not  vested  in  judiciary,  306. 
political  questions  not  reviewable  by,  224,  225. 
power  of, 

to  declare  statutes  unconstitutional,  64-81. 

text  of  Art.  VI,  §  2,  of  the  Constitution,  497. 
to  interpret  constitutional  text,  48. 

to  review  facts  to  determine  whether  act  is  confiscatory  in  effect,  72. 
to  review  legislation,  72-74*  . 
rights  of,  to  declare  acts  of  legislature  unconstitutional,  73. 
rules  of,  changes  in,  not  within  the  constitutional  prohibition  of  im- 
pairment of  obligation,  335,  836. 
state,  under  Articles  of  Confederation,  35. 
tenure  of  judiciary,  101. 

unequal  administration  of  the  law,  unconstitutional,  280. 
United  States,  under  Articles  of  Confederation,  35. 
Oourts-Martial, 

aetiourof,  reviewable  in  certain  cases' by  court,  312. 

may  proceed  in  accordance  with  their  own  proper  rules,  312. 

trial  by,  146. 
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Crime, 

acquittal  isondusive,  constitutiontil  guaranties, '  270. 
acts, 

power  to  declare  what  are  criminsl,  rests  with  the  legislature  under 
exercise  of  its  police  power,  260. 

punishable  hj  law,  constitutional  guaranties,  260. 
arrest  in  criminal  cases.    See  Arrest, 
constitutional  protection  of  persons  accused  of,  259-276. 

accusation,  the,  264,  265. 

acquittal  conclusive,  270. 

bills  of  attainder,  21,  91,  93,  190,  191,  260-263,  490. 

conviction  and  sentence,  273,  274. 

due  process  of  Istw,  260. 

ex  post  facto  laws,  21,  91,  191,  260-263,  323,  490. 

federal  courts,  in  the,  266,  267. 

indictment,  whether  essential,  265,  266. 

jeopardy,  against  twice  in,  275,  276,  499. 

procedure,  changes  in,  263,  264. 

searches  and  seizures,  against  unreasonable,  44,  237,  238,  273,  499. 

self-incrimination,  272. 

sentenee,  indeterminate,  274,  275. 

trial  and  procedure,  259,  260. 

trial  by  jury,  268-271. 
waiver  of,  270,  271. 

trial,  the,  267,  268,  271,  272. 
corporation  may  be  put  on  trial  without  arrest  in  criminal  actions, 

267,  268. 
naturalization  proeeeditags,  offenses  in  connection  with,  478. 
parties  to,  suffrage  not  granted  to,  217. 
place  of,  necessary  to  determine  jurisdiction  of  courts,  268. 
power  to  make  laws  respecting,  reserved  to  the  states,  92. 
punishment  of, 

cruel  and  unusual,  constitutional  guaranties,  21,  273,  274,  500. 

power  of  Congress  to  provide  for,  158-161. 

President's  power  to  commute,  135. 
regiilation  of,  in  Australia,  Canada,  Germany,  86. 
statutes  relating  to,  saving  clause,  264. 
Criminal  Evidence.    See  also  Evidence. 

dying  declarations,  271.  / 

self-incriminations,  272. 

unreasonable    searches    and    seizures    for,    constitutional    guara,ntie8, 
44,  237,  238,  273,  499. 
Criminal  Procedure.    See  also  Practice  and  Procedure;  Trial  and  Pro- 
cedure, 
accused  is  entitled  to  counsel,  272. 
conviction   and  constitutional  guaranties,  273,  374. 
court  must  be  properly  constituted,  267,  268. 
due  process  of  law  in,  260. 
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Criminal  Procedure — Continued. 
federal  courts,  indictment,  constitutional  guaranties,  266,  267. 
sentence,  indeterminate,  274,  275. 
state  acts  as  complainant,  313. 
trial  by  jury,  268-271. 
trial  in  open  court,  271. 
in  presence  of  defendant,  271. 
other  essentials,  271,  272. 
Cruel  and  Unusual  Funishment, 

constitutional  provision  against,  21,  273,  274. 
text  of  eighth  amendment,  500. 
Cuba,  protocol  of  1901  with  United  States,  129. 
Custom,  act  of  Parliament  unconstitutional  when  it  opposes  spirit  of 

ancient,  66. 
Customs  Duties, 

duties  on  tonnage,  406,  407. 

power  of  Congress  under  Articles  of  Confederation,  35. 

power  to  levy,  forbidden  to  states,  406. 

Damages, 

to  private  property  when  taken  by  eminent  domain  proceedings,  330, 
384-386. 
compensation  for,  330. 
when  no  land  is  taken,  386. 
when  part  of  parcel  is  taken,  385,  386. 
when  whole  of  parcel  is  taken,  384,  385. 
Dartmouth  College  Case,  330. 

Debt,  imprisonment  for.    See  Imprisonment  for  Debt. 
Deeds,  rights  created  by,  enforced  in  other  states,  105. 
Delaware,  constitution  of,  30,  55. 
Dentists,  licensing  of,  under  the  police  power,  296. 
Department  of  State,  President's  power  of  direction,  125. 
Department  of  Treasury,  President  has  no  power  of  direction,  125. 
Department  of  War,  President's  power  of  direction,  125,  126. 
Dependencies.     See  Territories. 
Descent  and  Distribution,  heir  entitled  to  compensation  for  land  taken, 

before  death  of  owner,  by  eminent  domain,  357. 
Diplomatic  Representatives,  President's  power  to  appoint,  127. 
Disorderly  Conduct,  prevention  of,  under  the  police  power,  294. 
District  of  Columbia,  government  of,  by  Congress,  176,  177,  490. 
Divorce, 

Atherton  v.  Atherton,  Haddock  v.  Haddock,  105,  106. 

essentially,  an  action  in  personam,  106. 

federal  jurisdiction  in,  86. 

granted  on  constructive  service,  void,  106. 

granted  to  either  husband  or  wife  domiciled  in  different  states  valid, 

105,  106. 
granted  to  resident  under  jurisdiction,  against  non-resident,  321. 
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Divorce—  Continued. 

power  to  grant,  , 

judicial  in  character,  118. 

legislative  in  character,  118. 
power  to  make  laws  respecting,  reserved  to  states,  92. 
regulation  in  Australia,  Canada,  Germany,  86. 
Domestic  Relations,  power  to  make  laws  respecting,  reserved  to  states,  92. 
Domicile, 

for  the  purposes  of  assessment  of  taxes,  432,  434. 
for  the  purposes  of  divorce,  105,  106. 
Dorr's  rebellion,  101. 
Double  jeopardy, 

provision  against  in  state  bill  of  rights,  190. 

text  of  fifth  amendment,  499,  500. 

under  fifth  amendment  of  United  States  Constitution,  275,  276. 
Drugs  and  Druggists, 

licensing  of,  under  the  police  power,  296. 
power  of  Congress  to  regulate  under  Commerce  clause,  145. 
Due  Process  of  Law, 
definition, 

by  Daniel  Webster,  246. 

by  Mr.  Justice  Johnson,  247. 

-by  Mr.  Justice  Miller,  280. 

difficulty  of,  281-286. 
alien  exclusion  acts,  administration  of,  as,  311. 
as  affecting  personal  and  property  rights,  277-326. 
bills  of  attainder  as,  260-263. 
criminal  procedure  as,  260. 

accusation  against  criminal,  264,  265. 

indictment,  whether  essential,  265,  266. 
effect  of  judgment  of  courts  having  jurisdiction,  321,  322. 
eminent  domain  proceedings,  377-382. 

limitations  and  cosJ:s,  380,  381. 

record  and  hearing,  378-380. 

what  can  be  taken,  381,  382. 

what  questions  are  judicial,  377,  378.     . 
executive  department, 

application  to,  acts  of,  309,  310. 

in  levying  and  collection  of  taxes,  as,  310. 
e^  post  facto  laws  as,  260-263. 
federal  limitatlion  of,  on  state  power,  246. 

text  of  the  Constitution,  499,  500. 
forms  of  procedure,  not  meant,  248,  249. 
fourteenth  amendment  of  the  Constitution, 

applicable  only  to  state  action,  278-280; 

forbids  depriving  persons  of  life,  liberty  or  property  without,  53, 193. 

general  purpose  of,  277,  278. 

text  of,  502,  503. 
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Sue  Process  of  Law — Continued. 

habeas  corpus,  suspension  of  writ  of,  312,  313. 

in  admiralty  proceedings,  314. 

in  bajikruptcy  proceedings,  314. 

in  chancery  proceedings,  314. 

in  federal  courts,  266,  267. 
trial,'  2#7,  268. 

in  judicial  proceedings,  313,  314. 

in  personam,  iurisdi(^tion,  314-318. 

in  probate  proceedings,  314. 

in  rem,  jurisdiction,  318-321.  ' 

interpretation  by  Mr.  Justice  Brown  in  the  case  of  Holden  v.  Hardy, 
282-286. 

legislative,  action  as,  289-292. 

limitations  of,  oa  federal  power  by  fifth  amendment,  245,  246. 

military  powers,  subordination  to  civil  power,  as,  311,  312. 

not  in  original  articles  of  the  Constitution,  42. 

pardons,  gfanting  of,  as,  31P,  311. 

persons  accused  of  crime,  protection  of,  as,  259-276, 

procedure,  changes  in,  as,  263-264. 

retrospective  legislation,  as,  323-326. 

state  may  not  deprive  persons  of  property  without,  93. 

taxes,  levying  and  collection,  as,  310,  427,  428. 

trial  and  procedure  as,  259,  260. 

trial  by  jury,  does  not  necessarily  involve,  314. 

vested  rights,  322,  328. 

what  constitutes,  280-286. 

words  mean  more  under  our  system  of  government  than  "the  law  of 
the  land"  meant  in  Magna  Charta,  291,  292. 
Duties,  on  imports.    See  Customs  Duties. 

Easements, 

if  sufficient  for  public  use,  fee  cannot  be  coystitutionally  taken  by 

eminent  domain,  378. 
in  highways,  350,  351. 

owners  or  rights  in  nature  of-,  entitled  to  compensation  for  land  taken 
by  eminent  domain,  355. 
Education, 

grant  of  land  in  aid  of,  95; 
power  to  make  laws  reserved  to  states,  92. 
Eightli  Amendment,  44,  273,  274,  500. 
Elections, 
citizens,  right  of,  to  vote,  I 

at  federal  elections,  219,  220. 
in  aeWr  states,  193. 

shall  not  be  abridged  on  account  of  race,  eolor,  or  previona  sery- 
itude,  53,  181,  182. 
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Elections —  Continued. 

of  President  and  Viee  President,  election  of  electors,  to  be  determined 

by  states,  219. 
qualification, 
changes  in,  no  vested  rights,  325. 
educational,  211,  217,  218. 
under  state  constitutions,  218. 
suffrage, 
fourteenth  amendment,  does  not  impair  power  of  states  to  deter- 
mine, -218. 
persons  not  entitled  to,  217,  218. 

power  to  make  laws  respecting,  reserved  to  the  states,  92. 
Electorate,  defining  the,  20. 

Elevated  BaUroads,  on  highways,  constitute  an  additional  servitude,  348. 
Eleventh  Amendment,  52,  500,  501. 
Elkins  Act  of  1903,  146. 
Eminent  Domain, 
defined,  339,  340. 

by  whom  exSi'ciS^d,  339-341,  361,  362. 
municipal  corporations,  361,  362. 
private  corporations,  362. 
states,  339-341,  361. 
United  States,  340,  341,  361. 
compensation, 

all  features  that  add  to  the  value  of  land  considered,  385. 
constitutional  aiid  statutory  provisions  against  taking  without,  343. 
damages,  payment  of, 
iWhen  no  land  is  taken,  386. 
when  part  is  taken,  385,  386. 
when  whole  parcel  is  taken,  384,  385. 
distinction  between  general  and  special  benefits,  376. 
evidence  of  SW6s  of  similar  lands,  388,  389. 
expert  and  opinion  evide;nee,  387,  388. 
injury  to  remaining  lands,  375. 
must  be  certain,  374. 

opinion  evidence  must  be  confined  to  land  in  controversy,  388. 
owner  entitled  to  be  heard  on  the  amount  of   379. 
owner  entitled  to  fair  market  value,  384. 
period  of  applying  for,  380. 
prospective  increase  in  value,  385. 
set-off  in  benefits,  375,  376. 
when  part  is  taken,  difference  between  value  of  original  parcel  and 

decreased  market  price  of  remaining  parcel,  385,  386. 
where  no  land  is  taken  but  owner  suffers  from  public  work,  386. 
constitutional  limits  of  the  power  of,  339-341. 
text  of  fifth  amendment,  499,  500. 
text  of  fourteenth  amendment,  502,  503. 
costs  of  proceedings,  payment  of,  380,  381. 
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due  process  of  law,  requirement  of,  in,  377-382. 
limitations  and  costs,  380,  381. 
record  and  hearing,  378,  380. 
what  can  be  taken,  381,  382. 
what  questions  are  judicial,  377,  378. 
power  limited  to  the  jurisdiction,  340,  341. 
procedure,  taking  and  remedy,  383,  384. 
proceedings,  record  and  hearing,  378,  380. 
public  use,  for  what  property  may  be  taken,  359-374, 
defined,  360,  361. 
as  applied  to  wild  lands,  360,  361. 
distribution  of  commodities,  364,  365. 
dominating  indiistries,  367,  368. 
drainage  and  irrigation,  370,  371. 
excess  takings,  372,  373. 
historical  considerations,  360. 
mill  acts,  368-370. 

private  enterprises,  assistance  of,  improper,  366,  367. 
property  cannot  be  taken  for  private  use,  359,  360. 
public  convenience,  361. 
public  pleasure,  365,  366. 
public  service,  362-364. 

highways,  362. 

railroads,  363. 

rivers  and  harbors,  etc.,  improvement  of,  364, 
public  undertakings,  361. 
use  of  the  city  government  or  state,  361. 
what  can  be  taken,  381,  382. 
what  constitutes  a  taking,  342-354. 
actual  deprivation,  a  taking,  342,  343. 

country  roads  and  city  streets,  distinction  between  as  to  use  of,  349, 350. 
discontinuance  of  public  work,  352,  353. 
for  highways, 

additional  servitudes,  343,  344. 

change  of  grade,  345,  346. 

easements,  344,  345. 

elevated  railroads  on,  348. 

fee  in  the  public,  350,  351. 

interurban  electric  railroads  on,  348. 

new  use,  344,  345. 

pipes  and  wires  laid  under  surface  of,  348,  349. 

public  easement,  351,  352. 

rights  in  a  public  way,  343-345.  ^ 

steam  railroads  on,  346,  347. 

street  railroads  on,  347,  348. 

trees  and  herbage,  345. 

vaults  or  cellar  under,  345. 
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Eminent  Domain,  what  constitutes  a  taking — Contmied. 
for  parks,  352. 
for  public  buildings,  352. 
for  school  houses,  352. 
injury  to  adjacent  land,  352. 

nuisance  on  adjacent  land,  if  not  authorized  by  statute,  342,  343. 
owner  entitled  to  know  extent  of,  378. 
owner  entitled  to  notice  of,  378,  379. 
taking,  meaning  of  a,  342. 
water  and  water  rights,  353,  354. 
what  constitutes  property  that  may  be  taken,  355-358. 

every  valuable  interest  that  can  be  enjoyed,  as  property  protected, 

355-358. 
fixtures,  356. 
franchises,  357. 
interests  in  mortgages,  356. 
interests  of  both  landlord  and  tenant,  355. 
interests  of  owners  in  easement,  355. 
Interests  of  persons  holding  by  adverse  possession,  355. 
interests  of  wife  in  dower,  356. 
owner  at  time  of  taking  considered,  356,  357. 
property  of  a  city  or  town,  357,  358. 

public   service   corporations,   property   of,   acquired   by  right  of 
eminent  domain,  358. 
Employers'  Liability,  federal  employers'  liability  law  of  1906,  147. 
England.    See  Great  Britain. 
Equal  Protection  of  the  Iiaws, 

applicable  only  to  state  action,  278-280. 

as  affecting  personal  and  property  rights,  277-326. 

as  applied  to  legislative  action,  289-292. 

fourteenth  amendment,  its  purpose  and  application,  277-280. 

text  of,  502,  503. 
in  applying  limitation  to  the  executive  department,  309,  310. 
judicial  interpretation  of,  by  Mr.  Justice  Brown  in  Holden  v.  Hardy, 

282-286. 
prohibition  on  state  action  denying  to  any  person,  286-288. 
state  may  prescribe  its  own  system  of  laws  under,  286,  287. 
state  shall  not  deny  to  any  person  within  its  jurisdiction  the,  249. 
unequal  administration  of  the  law,  as  infringing  right  of,  280. 
uniformity  of  state  laws  in  their  operation,  substantially  the  same 

as,  288,  289. 
without  regard  to  citizenship,  193. 
Equity,  trial  by  jury,  not  essential  in,  257,  314. 
Evidence.    See  also  Criminal  Evidence;    Expert  Testimony, 
extrinsic, 

in  construing  constitutions,  77,  78. 

"The  Federalist"  as,  in  construing  Federal  Constitution,  78. 
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Evidence —  Continued.  < 
of  sales   of   similar  lands   to   determine  value,  in  eminent   domain 
proceedings,  388,  389. 
Excise, 

defined,  398. 

by,  ^fldeiaj;  gpif  emmejiit,  1 4Q3,  ,fl03, 

classes  of,  398,  399. 

on  domestic  goods,  398. 
on  foreign  goods,  398. 
diBtinetion  between  tax  and,  395,  40Q,  401k 

in  the  Federal  Constitiation,  401^  489. 
in  An^ej^ca,.  3^9,  40Q. 

not  required  that  excises  shall  apply  alike  to  all  kinds  of  occupations, 
426,  427. 
Execution,  exemption  of  property  from,  283,  334. 
Executive,  the.    See  President. 
Executive  Department.     See   ajso   Presi4ent.. 

as  created  by  the  Constitution^  of  the  TJnil^ed  States,  40,  492. 
distribution  of  powers  of  government  to,  20,  115-12J. 
executive  power,  exercise  of,  not  wioUy  confinjed  to,  ,117. 
limitations  of  due  process  and  equal  protection  of ,  the  laws  in  apply- 
ing to,  309,  310. 
military  powers  vested  in,  311,  312. 
taxes,  levying  and  collection  of,  duty  of,  310. 
Exem^itipn,,  from  taxatipn..    See  .Taxation;   Execution. 
Expatriation.    See  also  Naturalization, 
defined  and  explained,  447-451. 
doctrine  of  perpetual  allegiance,  447,  448. 
methods  of,  449,  450. 

executive  order  of  the  President,  449,  450; 
naturalization,  most  common  form  of,  449. 
treaties  recognizing,.  448,  449. 
when,  not  effected,  450,  451. 
Expert  Testimony,  expert  and  opinion  evidence  in  eminent  domain  pro- 
ceedings, 387,  388. 
Explosives,  handling  of  dangerous,  may  be  regulated  under  the  police 

power,  295. 
Exports,  Congress  may  not  levy  duty,  on  goods  exported  from.  any.  state, 

145,  491, 
Ex  Post  Facto  Laws, 
defined,  261. 

applies  only  to  criminal  prosecutions,  323. 
constitutional  provision  against,  21,  91,  191,  260-263,.  323. 

text  of,  490. 
distinction  between  retrospective  law  and,  261,  26£l. 
prohibition  in  state  constitutions  against,  190. 
states  prohibited  from  passing,  93. 
EzpiesB,  Compaoies,  Congress  may  regulate,  146. 
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EztradiUon,  106-109. 

a  person  cannot  be  regarded  as  a.  fugitive, .  if  not  in  the  etpA/s  at  time 

of  crime,  108, 
by  national  government  to  foreign  countries,  109, 
by  state  executive,  a  moral  obligation,  107. 
by  state ,  executives  to  f  qreign  countries,  109. 
for  crime,  felony,  treason,  107. 

Pacts, 

question  of,  in  jury  trials,  to  be  deterwin^d.  by  jury,  255. 
review  of,  on  appeal,  not  allowed  by  constitutional  guaranties,  258, 
500. 
Federal  Constitution,    See  Constitution  of  the  United  States. 
Federal  Ooveniment.    See  Government  of  the  United  States. 
Felony,  extradition  for,  107. 

Fifteenth  Amendment,  52,  53,  158,  193,  218,  219,  503,  504. 
Fifth  Amendment,  44,  245,  246,  259,  260,  266,  267,  272,  275,  277,  340, 

499,  500. 
Fines, 

constitutional  provision  forbidding  excessive,  44,  500. 
excessive,  in  state  bills  of  rights,  190. 
Fire,  protection  of,  regulations  under  the  police  power,  301,  302. 
First  Amendment,  44,  196,  197,  227,  235,  236,  499. 
Fisheries,   oyster,   state  may  ^exclude   non-residents  from  participating 

in,  112, 
Fixtures,  taken  by  eminent  domain,  eompenas^ion,.  356. 
Flag,  ITational,  prohibiting  use  of,  for  private  purposes,  under  the  po^ 

lice  power,  297. 
Florida, 

constitution  of,  60. 
purchase  of,  178. 

as  an  implied  power. exercised  by  Congress,  95. 

Foods, 

adulterated,  poorer  of  Congress  to  regulate,  under  commerce  clause,  145. 

may  be  taken  by  eminent  domain  in'  cases  of  ,i^lpending  calamity,  364. 

-meats,  federal  inspection  laws,  147. 

power  of  Congress  "to  pr,ohibit'.'  importation  and  interstate  trans- 
portation of,  147. 

sale  of  unwholesome  provisions,  prohibited  under  the  police  power,  295, 
Foreign  Corporations, 

engaged  in  interstate  commerce,  taxation  of,  407,  408,  416, 

rights,  privileges  and  taxatiqii  of ,  407,  408,416. 

states  may  impose  restrictions  on,  before  admitting  to  do  business,  112. 
Poreign  Belations, 

constitutional  power  of  the  United  States  ^gOYerniq^pt, over,  all,  85,  88, 
96,  97.  .  r    . 

785 


22  INDEX 

Foreign  Relations — Continued. 

(t    power  of  President  in  respect  to,  121,  127,  130,  493,  494; 

secretary  of  state  in  conducting,  wholly  under  control  of  President,  126. 
Forests,  public,  preservation  under  the  police  power,  302. 
Fourteenth  Amendment,  51,  53,  93,  158,  193-201,  204,  208,  218,  246-249, 
259,  260,  277-280,  286-288,  298,  332,  340,  359,  368,  377,  421,  424, 
425,  443,  502,  503. 
Fourth  Amendment,  237,  273,  499. 
France, 

charters  of,  1814  and  1830,  10. 

constitution, 
consists  of  three  different  "constitutional"  laws,  9. 
courts  must  enforce  declared  will  of  legislature  under,  65. 

government  of,  84. 
Franchises, 

may   be   abrogated   or   infringed  by   eminent   domain   with   compen- 
sation, 357. 

subject  to  federal  taxation,  403. 
Fraud,  exclusion  from  use  of  the  mail  for,  155,  156. 
Freedom  of  Press, 

censorship  in  exceptional  cases,  234. 

constitutional  guaranty,  232,  233,  499. 

privileged  publications,  233,  234. 

use  of  the  mails,  234,  235. 
Freedom  of  Speech, 

Congress  prohibited  from  making  laws  abridging,  44. 

constitutional  guaranty,  232,  233,  499. 
Full  Faith  and  Credit, 

clause  of  Federal  Constitution^  104-106,  496. 

given  to  records  and  judicial  proceedings  of  states,  104-106. 

obligations  and  duties  of  the  states,  104-106. 
"Fundamental  Orders,"   term  constitution  applied  to,  4. 
Fundamental  Bights,  constitutional  guaranties,  185-337. 
Fur  Seals,  modus  vivendi  of  1891,  between  United  States  and  Great 

Britain  limiting  the   killing  of,  in  Behring  Sea,   129. 
Future  Estates,  prospective  heir  has  no  vested  right  in  property  of  a 
living  person,  322. 

Game,  hunting  and  fishing  may  be  regulated  under  the  police  power,  302. 
Gaming, 
persons  guilty  of  betting  at  elections  not  entitled  to  suffrage,  217. 
prohibited  under  the  police  power,  298. 
Germany, 

constitution  granted  to- Prussia  in  1849,  11. 
constitution  of,  imperial  statutes  inconsistent  with,  65. 
legislative  acts  in  conflict  with,  65. 

upper  house   may    decree   federal    execution   against   a   delinquent 
state,  113. 
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imperial  government,  power  to  regulate  marriage,  divorce,  banking, 
trade   and   industry,   civil,   criminal   and  commercial  law   and 
.procedure,  86. 
Ooveinment  of  the  United  States, 
an  authority  of  delegated  powers,  87. 
classification  of  federal  and  state  powers,  88. 
constitutional  limitation  on  the  impairment  of  -obUgation  .o£  contract 

not  applicable  to,  336,  337. 
control  of  state  government  by,  100-102. 

distinguished  from  confederate  and  unitary  government,  83,  84. 
distribution  of  powers  among  departments  of  the,  20,  115-121. 
disturbances  which  interfere  with  operation  of,  may  be  quelled,  104. 
division  of  powers  between  national  and  state,  85-88. 
dual  system  under  a  common  sovereignty,  83,  84. 
federal  Bill  of  Bights  limits  only  the  power  of  the,  191,  192. 
"federal,"   term  applied  only  to,  84,  85. 
implied  powers  of,.  93-95. 

may  regulate  matters  of  common  interest  to  entire  country,  85. 
organization  and  powers  of,  13,  20,  83-183. 
powers  prohibited,  91,  92. 
republican  in  form,  220-222. 
right  to  enforce  powers,  98. 
right  to  protect  its  officers,  98. 
right  to  punish  resistance  to  its  laws,  97,  98. 
supremacy  of  federal  authority,  97-100. 
Governor, 
discretion  to  call  out  militia,  60. 

discretion  to  summon  extraordinary  session  of  legislature,  60. 
to  state  courts  belongs  jurisdiction  of  deciding  election  contest  of,  102. 
veto  power,  27,  28. 
Grand  Jury, 
after  the  adoption  of  the  fourteenth  amendment  contention  that  states 

could  not  abolish,  199. 
constitutional  provision  securing  to  accused  persons  right  of  indict- 
ment of,  44,  499. 
indictment  by,   federal  Bill  of   Bights  limits   application  to  federal 
legislation  only,  192.  ^ 

indictment  by,  returnable  to  court,  265. 
method  of  bringing  ease  to  attention  of,  264,  265. 
selection  of,  fixed  by  statute,  264. 
Great  Britain, 
-  constitution, 

acts  of  Parliament  unconstitutional  because  contrary  to  immemorial 

custom,  13,  14. 
as   example   of   flexible   constitution,   16. 
as  example  of  unwritten  constitution,  11,  19. 
Blaekstone's  exposition  on,  47. 

787 


24  INDEX 

Great  Britain,  constitution — Continued. 

commentary  on  the  growth  of,  by  Boiltmy,  12. 

constitutional  documents,  13,  186-189. 

features  of,  as  part  of  United  States  Constitution,  47. 

meaning  of  unconstitutional  as  applied,  66. 

■written  parts  mostly  statutes  by  Parliament,  12. 
government  of,  example  of  a  unitaiy,  84.  i 

House  of  Lords,  ■  powers  of  the,  15. 

Parliament,  as  a  legislative  and  constitutional  convention,  2,  3. 
Parliament,  courts  have  no  power  to  judge  validity  of  acts  of,  65. 
Parliament,  powers,  15. 
the  Crown,  powers,  15. 

treaties  with  United  States  under  the  Articles  df  Confederation  vio- 
lated by  states,  34. 
Ouano  Islands,  annexation  6f,  172. 

Habeas  Corpus, 

act  of  Great  Britain  as  'a  constitutional  document,  13. 
suspension  of  writ  of, 
by  Congress,  prohibited,  91,  171,  491. 
by  military  authority,  312,  313. 
by  President,  in  what  cases,  133,  170,  171. 
prohibited  by  the  Federal  Constitution,  191,  197,  242. 
text  of  Constitution,  490. 
Harbors, 

Congress  cannot  give  preference  to  commerce  of  one  state  port  over 

those  of  another,  145,  491. 
states  may  legislate  respecting,  90. 
Hawaii, 

annexation  of,  as  an  implied  power  of  Congress,  95. 
federal  guaranties  as  affecting  inhabitants  of,  200. 
naturalization  of  inhabitants  of,  148,  460. 
Health,  preservation  of,  under  the  police  power,  294-296. 
Highways, 

alteratioli  of,  lawful  object  of  special  -assessment,  441. 
change  of  grade, 
legal  isofsage,  386. 

power  of  eminent  domain,  without  compensation,  345,  346. 
distinction  in  the  use  as  constituting' a  servitude  on,  between  eountry 

roads  and  city  streets,  349,  350. 
fee  of,  in  the  public,  350,  351. 

may  be  laid  .out  by  the  exercise  of  eminent  domain,  362,  363. 
pipes  and  wires  beneath  surface  of,  do  not  constitute  an  additional 

Servitude  on,  348,  349. 
public  easement  in,  344. 

railroads  on,  as  an  additional  servitude,  346,  347. 
sidewalks,  special  assessments  for  building,  397. 
street  railroads  on,  when  an  additional  servitude,  347,  348. 
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Highways —  Continued. 

the  rights  in  a  public  way,  power  of  eminent  domain,  343-345. 
use  of,  an  easement,  350,  351< 
House  of  Kepresentatives, 

judge  of  election  returns  and  qualifications  of  its  members,  220. 

no  direct  share  in  treaty  making  power,  129. 

represen,tation  of  states  according  to  population,  37,  485,  486. 

revenue  bills  to  originate  in  the,  46. 

speaker  ,38  party  leader,  49. 

state  must  carry  out  the  mandates  of  Federal  Constitution,  relating 

to  election  of  members  of,  112. 
state's  righ't  to  equal  representation  in,  103. 

text  of  the  Constitjation  on  election  and  qualifications  of  the  members 
of  the,  485,  486. 
Hungary, 
constitution  of,  9,  1^  16. 

consists  of  a  collection  of  statutes  and  diplomas,  9. 
example  of  a  flexible  constitution,  16. 
Husband  and  Wife,  wife  has  no .  vested  right  to  property  of  husband 
during  his  lifetime,  3^2. 

nie^timacy,  application  of  naturalization  law  to  illegitimate  children, 

483, 
Illinois,  constitution  of,  59;. 
Immigration, 

aliens,  right  to  ex.clude  undesirable,  on  the  ground  of  public  policy,  207. 

bureau  of,  and  naturalization,  211. 

power  of  Congress, 

to  impose  head  tax,  141. 
to  regulate  under  commerce  clause,  145. 
Impairment  of  Obligation  of  Contracts.     See  Obligation  of  Contracts. 
Impeachment, 

constitutional  provision,  46,  487,  494. 

of  President  by  Senate,  135,  487. 

President  cannot  grant  pardons  in  cases  of,  134. 

removal  of  public  offikcers  by,  123,  124. 

senate  has  judicial  function  of,  117. 
Imports,  duty  on.    See  Customs  Duties. 
Imprisonment  for  Debt,  provisions  against,  21. 

Income  Tax, 
act  of  1894,  unconstitutional,  not  a  direct  tax,  72,  142,  402; 
early  legislation,  402. 
sixteenth   amendment,  53,  143,  402. 
text  of,  504. 
Indeterminate   Sentence,   proper,   under   constitutional   guaranties,   274, 

275. 
Indiana,  constitution  of,  59. 
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Indians, 

citizenship  of,  208,  209,  216,  217. 
prohibited  under  fourteenth  amendment,  208,  209,  502,  503. 

naturalization  of,  460. 
Indictment, 

accusation,  constitutional  guaranties,  264,  265. 

constitutional  provision  securing  to  accused  persons  right  of,  hj  grand 
jury,  44,  499. 

in  federal  courts,  266,  267. 

simplified,  283. 

whether  indictment  essential,  265,  266. 
Industries,  dominating,  considered  as  a  public  use,  for  which  eminent 

domain  may  be  exercised,  367-370. 
Infants, 

hours  of  labor  of  children,  regulation  under  the  police  power,  295. 

right  to  suffrage  denied,  217. 
Inheritance  Taxes,  may  be  heavier  in  proportion  on  large  inheritances 

than  on  smaller,  289. 
Initiative,  as  method  of  amendment  of  constitutions,  54. 
Injunction,  against  collection  of  taxes,  generally  equity  will  not  grant, 

438. 
In  personam,  requirements  of  due  process  of  law  in  actions,  314-318. 
In  rem,  requirements  of  due  process  of  law  in  actions,  318-321. 
Insane  Persons,  right  to  suffrage  denied,  217. 
Insolvency,  distinction  between  bankruptcy  and,  150. 
"Ins.trument  of  the  People,"  term  constitution  applied  to,  4. 
Insurance, 

contract  of,  may  be  regulated  by  statute,  300. 

federal  jurisdiction  in,  86. 
International  Law.     See  also  Treaties. 
,  j.jyyistitutional  law  distinguished  from,  1,  2. 

power  of  Congress  to  punish  offenses  against,  158,  489. 
Interstate  Commerce, 

act  creating  commission,  145. 

power  to  prescribe  rates,  120,  121,  146,  147. 

state  may  not  tax^  100,  407. 

state  regulations  affecting,  invalid,  296,  308,  309. 
Intoxicating  Iiiquors, 

regulating  of  sale  of, 

does  not  interfere  with  vested  rights,  324. 
under  the  police  power,  298. 

taxes  on  sale.of,  und^er  taxing  power  or  police  power,  393,  394. 

unlawful  sale  of,  impairment  of  obligation,  333. 
Iowa,  constitution,  58. 

Irrigation,  land  may  be  taken  by  eminent  domain  for,  370,  371. 
Italy, ,  constitution,  10,  11,  16. 

Japanese,  cannot  be  naturalized,  148,  460. 
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Jeopaidy,  twice  in.    See- Double  Jeopardy. 

"Judge  Made"  Law,  49. 

Judges,  bound  to  support  Federal  Constitution,  63. 

Judgments, 

as  contracts  impairment  of  obligation,  335. 

binding  efEect  of,  .321,  322.  . 

obligation  under  "full  faith  and  credit  clause"  has  reference  to,  in 

civil  cases  only,  105. 
officers  acting  under,  must  see  to  it  that  the  decree  is  one  rendered 

by  a  court  having  jurisdiction,  315,  316. 
state  judgments  before  formation  of  Union  treated  as  foreign  judg- 
ments, 104. 
Judicial  Sale,  redemption  of  property  from,  334. 
Judiciary, 
department  created  by  United  States  Constitution,  40,  494,  495. 
exercise  of  judicial  power  not  all  confined  to,  117. 
judicial  department,  20,  115-121. 

power  of,  to  interpret  the  meaning  of  constitutional  text,  48,  495. 
weakest  of  the  three  departments  of  United  States  government,  119. 
Jurisdiction,  of  courts.    See  Courts. 
Jury.     See  also  Grand  Jury, 
facts,  determined  by,  255, 
necessity  of,  being  sworn,  257. 
qualifications  of,  regulated  by  state  statutes,  256. 
trial  by, 

constitutional  provision  securing  to  persons  accused  of  crime  the 
right  of,  44, 
text  of,  500. 
federal  Bill  of  Bights  limits,  to  federal  legislation  only,  192. 
in  civil  cases, 

Blackstone's  comments  on,  251-253. 

comments  on  constitutional  guaranties  by  Judge  Banney,  254. 
constitutional  guaranties,  251-255,  257. 
determines  only  question  of  fact,.  255. 
essentials,  255-257. 

in  England  prior  to  Magna  Charta,  253,  254. 
.  in  what  cases  required,  257. 
review  of  question  of  fact  on  appeal,  258.. 

twelve .  jurors  necessary  unless  state  constitution  provides  otlier- 
wise,  256. 
in  criminal  cases,  268,  271. 

comment  by  Mr.  Justice  Story,  269,  270. 
constitutional  guaranties,"  268-270. 
waiver  of,  270,  271. 
in  equity,  257,  314. 
right  to,  in  state  bills  of  rights,  190. 

■view  that,  states:  could  not-  abolish,    after    adoption  of  the    four- 
teenth amendment,  199. 
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Justice,  law  not  invalid  for  reason  that  'it  violates  our  notions  of,  76. 
Justice  of  Peace,  trial  by  jury  not  essential  before,  257. 

Ku  KIuz  Act  of  1870  unconstitutional,  72. 

Xiandloid  and  Tenant,  when  property  is  taken  for  public  use  by  exercise 

of  eminent  domain,  both  entitled  to  compensation,  356. 
Iiegal  Tender, 

act  of  ISise,  unconstitutional,  72. 
bills  of  credit  not,  144. 

impairment  of  obligation  not  applicable  to  acts  of  Congress  on,  336. 
states  prohibited  from  making  anything  but  gold  and  silver  as,  93,  491. 
Legidatlon, 

class,  unconstitutional,  288. 

constitutional  limitations  on,  28. 

delegation  of  power  of  local  legislation,  120. 

distribution  of  powers  of  government  to  the  legislature,  20. 

due  process  and  equal  protection  of  laws  as  applied  to  legislative 

action,  289-292. 
in  Europe,  legislative  body  sole  judge  of  its  own  acts,  65. 
in  its  nature  prospective  rather  than  retrospective,  325,  326. 
judges  may  suggest  improvements  in  laws,  80. 
legislative  department  of  the  United  States,  40,  115-121. 

strongest  of  three  departments  of  government,'  119. 
legislative  initiative  a  method  of  amending  constitution,  55. 
legislative  power, 
-exercise  of,  not  all  confined  to  legislative  department,   117. 
scope  of,  292. 
legislature  under  no  obligation  to  explain  the  purposes  or  motives  in 

the  enactment  of  laws,  306. 
limitations  on,  in  Oklahoma  constitution,  29. 
of  Congress  under  the  Articles  of  Confederation,  35. 
President  may  exercise  veto  on,  132. 
President  may  recommend,  130,  131. 
President's  power  in  relation  to  legislation,  130-132. 
referendum  of,  28,  "101. 

retrospective,  valid  so  far  as  it  does  not  affect  vested  rights,  290. 
•special,  restricted  in  state  constitutions,  29. 

uniformity' of,  provisions  in  state  constitutions,  in  tljeir  operation  sub- 
stantially the  same  as  equal  protection  of  the  laws,  288,  289. 
Letters  of  Marque  and-  Bepiisal, 

power  of  Congress  to  grant,  163,  490. 
states  prohibited  from  granting,  93,  491. 
Lex  Non  Scripta,  9. 
Iiex  Scripta,  9. 

iilbel  and' Slander, "pfivileged  publications,  constitutional  guarttaldM. 
233,  234. 
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Liberty, 

bill  of  rights  as  a  constitution,  of,  21. 

personal,  constitutional  .guaranties,  240-242. 
Umitation  of  Actions, 

legislature   may  change  statute,  provided  it  leaves  reasonable  t^e 
within  which  to  enforce  a  right  under  a  contract,  334. 

vested  rights  in  statute,  323. 
Lotteries, 

in  violation  of  statute,  impairment  of  obligation,  333. 

power  of  Congress,  to  exclude  from  the  mail,  155. 

prohibited  under  the  police  power,  298. 

regulation  by  Congress  of,  under  its  powers  to  regulate  interstate  and 
foreign  commerce,  146,  305. 
Louisiana, 

constitution  of,  24,  30,  60. 

territory,  purchase-  of,  95,  178. 
by  treaty,  inhabitants  admitted  to  citizenship,  454. 
Lunatics,  right  to  suffrage  not  granted  to,  217. 

Magna  Charta, 

as  constitutional  document  of  British  constitution,  13,  187-189. 

as  source  of  American  Constitution,  45. 

"due  process  of  law"  word^  mean  more  than  "the  law  of  the  land" 
meant  in,  291,  292. 
Mails.    See  Post  Office. 
Maine,  constitution  of,  31,  80. 

Mandamus,  refused  to  require  state  governor  to  extradite  fugitive^  107. 
Marbury  v.  IVIadison,  doctrine  of,  70-72. 
Marque,  letters  of.    See  Letters  of  Marque  and  Beprisal. 
Marriage, 

federal  jurisdiction  in,  86. 

power  to  make  laws  respecting,  reserved  to  states,  92. 

regulation  in  Australia,  Canada,  Germany,  86. 

restrictions  imposed  on,  under  the  police  power,.  295. 

valid  in  another  state,  105. 
Married  Women, 

alien,  ^residence  for  naturalization  purposes,  480. 

emancipated  from  the  control  of  their  husbands,  283. 

status  of  alien,  married  to  citizen  of  United  States,  479,  480. 

status  of  American  woman  married  to  a  foreigner,  481. 
Martial  Law, 

military  government  and,  168-171. 

President  may  institute,  133. 
Massachusetts,  constitution  of,  26,  27,  30,  57,  80. 
Master  and  Servant,  contracts  for  empl6yment  in  disregard  to  restriction 

necessary  for  health .  and  protection,  invalid,  299,  300. 
Michigan,  constitution  of,  57,  60. 
Military  GoTemor,  President  may  appoint,  133. 
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Military  Powers, 

of  President,  United  States,  121,  493. 

subordination  of,  to  the  civil  power,  311,  312. 
Militia.    See  Army. 
Milling, 

dangers  to  persons  employed  in,  regulated  under  the  police  power,  295. 

employees  cannot  by  contract  defeat  provisions  made  for  their  pro- 
tection, 299. 

taking  of  property  by  eminent  domain  to  aid,  367.  . 
lAississippi,  constitution  of,  of  1890,  30,  90. 
Missouri, 

compromise,  72. 

constitution  of,  57,  60. 
Money,  coining  of.     See  Coinage. 
Monopolies, 

combinations  in  restraint  of  trade,  prohibited,  146,  300. 

Elkins   act  of  1903,   146. 

Hepburn  railway  act,  1906j  146. 

power  of  Congress  to  regulate,  145. 

Sherman  anti-trust  act,  1890,  146. 
Morals,  business  morality,  297,  298. 
Mormons,  amnesty  to,  135. 
Mortgage,  when  mortgagee  is  entitled  to  compensation  for  land  taken 

by  eminent  domain,  356. 
Motor  Vehicles,  right  of,  to  use  of  highways,  344. 
Municipal  Corporations.     See  also  Special  Assessments. 

acts  of,  no  vested  rights  in,  325. 

change  in  law  of,  making  tax  unlawful,  414,  415. 

creditor's  right  to  continuance  of  tax,  414. 

legislation  of,  impairing  obligation   of  contracts,  328. 

unequal  administration  of  the  law  bj,  280. 

Ifational  Banks, 

McCuUoeh  v.  Maryland,  94,  99,  404. 
state  may  not  tax,  99. 

exceptions  by  acts  of  Congress,  405. 
Naturalization, 

definition  and  nature  of,  147-150,  457-459. 

Bureau  of  Immigration  and  Naturalization  in  charge  of  all  matters 

pertaining  to,  211,  458,  459. 
by  relationship,  without  legal  proceedings,  479-484. 

of  alien  woman  married  to  American,  479,  480.  . 

of  American  woman  married  to  foreigner,  481. 

of  illegitimate   and   adopted,  children,   483,   484. 

of  minor  children  by  naturalization  of  parent,  481-483. 

residence,  nature  of  citizenship  and  termination,  480,  481. 
collective,  452-456. 

defined,  452. 
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naturalization,  collective — Continued. 

by  admission  of  new  states,  455,  456. 

by  conquest,  452,  453. 

by  special  act  of  Congress,  454,  455. 

by  treaty,  453,  454. 
Congress  authorized  to  pass  rules  of,  42,  147-150,  489. 
courts  authorized,  148,  459. 
declaration  of  intention,  214,  215,  461-464. 

exceptions,  463,  464. 

form,  462,   463. 

rights  acquired,  464,  465. 
expatriation  defined  and  explained,  447-451. 
federal  laws,  according  to,  457-465. 
fraudulent,  477,  478. 
methods  of,  211,  214. 

military  service,  special  provisions  for,  215,  216. 
of  aliens, 

requirements,  149. 

who  do  not  speak  English,  471. 

who  have  served  in  the  army  or  navy,  463,  464. 
of  married  woman  married  to  citizen  of  United  States,  479,  480. 
of  minor  children,  by  naturalization  of  parent,  481,  482. 
procedure  in  court,  466-478.  ^ 

affidavit  of  witnesses,  469,  470. 

duties  of  clerk,  474,  475. 

fees,  475. 

filing  of  petition,  470,  471. 

form  of  certificate,  475-477. 

form  of  petition,  467-469. 

hearing,  471-474. 

petition,  466,  467. 
status   of  children  whose  mother  becomes  naturalized  by  marriage, 

482,  483. 
steps  required,  211-214. 
to  whom  denied,  148,  214,  460,  461. 
who  may  be  naturalized,  459-461. 
Navigable  Waters,  right  to  use,  guaranteed  by  Federal  Constitution,  197. 
Navigation,  may  be  regulated  under  the  police  power,  302. 
Navy, 
"articles  of  war"  for  the  government  of  the,  164. 
power  of  Congress  to  maintain,  42,  161,  163,  490. 
President  commander-in-chief  of,  132-134,  161,  493. 
Nebraska,  constitution,  60. 
Negotiable  Instruments,  uniform  law  of,  87. 
Negroes, 
constitutional  provisions  securing  citizenship  and  suffrage  to,  52,  53, 

192,  193. 
text  of  fourteenth  and  fifteenth  amendments,  502-504. 
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Keutrallty,  power  of  CongreBs  to  punish  offenses  against,  160,  489. 

New  Hampshire,  constitution -«f,  30,  55,  59,  60,  80. 

New  Jersey,  constitution  of,  56. 

New  Tork,  constitution  of,  59. 

Ninth  Amendment,  44,  500. 

NoTjility,  Titles' of. 

Congress  prohibited  from  granting,  91,  491. 

state  prohibited  from  granting,  93, 1 225, '491. 
Non-Besidents, 

courts  cannot  bring,  within  its  jurisdiction,  318. 

power  of  courts  limited  to  territorial  jurisdiction,  317. 

taxation  of,  what  constitutes '  discrimination,  415,  416. 
North  Carolina,  ratification  of  United  States  Constitution  by,  40. 
Notice,  owner  of  fee  in  eminent  domain  proceedings  entitled  to,  378,  379. 
Nuisance,  public  abatement  under  the  police  power,  294. 

ObUgation  of  Contracts,  93,  327-337,  412,  413. 
as  between  private  individuals,  332,  333. 
charter  contracts,  amending  or  repealing  as  impairing  the,  329-332. 

limitations,  330-332. 
Congress  may  impair,  336,  337. 
constitilitional  prohibition  against  impairing,  does  not  apply  to  'the 

federal  government;  336,  337. 
contracts   by   states  for   exemption   from   taxation   docis   not  impair, 

329,  412,  as. 
judgment,  its  validity  cannot  be  impaired  without  impairing  the,  335. 
judicial  decision,  changes  in  rules  of,  do  not  impair,  335,  336. 
public  debts,  attempt  to  annul,  or  failure  to  perform  as  impairing, 

327,  328. 

remedy,  impairing  the,  333-335. 

state  legislation  impairing,  prohibited,  93,  327,  491. 

under  the  police. power  acts  may  be  prohibited  Without  impairing  the, 

333. 
what  are  contracts  of  the  state,  the  breach  of  which  may  impair, 

328,  329. 
Obscene  Publications, 

may  be  excluded  from  the  mails,  155. 
may  be  regulated  under  the  police  poWer,  296,  297. 
Oficers, 

of  the  states.  United  States  may  not  tax  salaries  of,  100. 
of  the  United  States, 

appointing  power  of  the  President,  121. 

Madison's  views  on  hereditary  tenure,  401. 

prohibition  against  religious  test  as  qualification  for,  226,  227,  497. 

right  of  government  to  protect,  98. 

state  cannot  tax  salaries  of,  100,  404. 
"Tenure  Of  Office  act,  124. 

terms  and  qualification  of,  3. 
public  offices  may  be  abolished,  325. 
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Oil  Pipe  Lines,  Congress  may  regulate,  146. 
Oklahoma, 

canstitution,  24,  57.  i 

constitutional  limitations  on  legislation,  29. 

power  of  legislature  under  the  enabling  act  to  remove  capital  from 
Guthrie  to  Oklahoma  City,  182. 
Oleomargarine,  power  of  Congress  to  tax,  141. 
Opinions,  advisory,  57,  80,  81. 
Oregon,  constitution,  56,  60. 

Panama  Canal,  construction  of,  as  an  implied  power  of  Congress,  95. 
Pardons, 

power  of  President  to  grant,  46,  121,  134,  135,  310,  311,  49S. 
President  cannot  grant, 
for  offenses  against  state  laws,  134. 
in  cases  of  impeachment,  134,  493. 
procedure  in  granting,  not  reviewable  by  the  courts,  310,  311. 
Parks, 

construction  of,  lawful  object  of  special  assessments,  441. 
land  may  be  taken  by  eminent  domain  for,  365,  366. 
Patents, 

constitutional  provision  authorizing' Congress  "to  promote"  and  grant, 

42,  157,  489. 
power  to  grant  conferred  only  on  national  government,  85,  88,  157. 
Pawnbrokers,  regulation  of,  under  the  police  power,  297. 
PeddlerSi   taxation   by  the  state   of,   engaged  in  interstate  commerce, 

409,  410. 
Pensions,  duty  of  reviewing  claims  for,  not  to  be  imposed  on  Supreme 

Court,  118. 
Peonage,  forbidden  by  the  thirteenth  amendment,  244,  245,  502. 
Persons,  within  jurisdiction  of  the  United  States,  entitled  to  constitu- 
tional guaranties,  250. 
Petition,  right  to,  constitutional  guaranty,  44,  196,  197,  235,  236,  499j 
Philippine  Islands, 

acquisition  of,  as  an  implied  power  of  Congress,  95. 

by  treaty  with  Spain  of  1898,  status  of  natives  to  be  determined'  by 

Congress,  453. 
civil  and  political  rights  of  inhabitants,  200,  208. 
Phosphorus  Matches,  power  of  Congress  to  tax,  141. 
Physicians  and  Surgeons,  licensing  of,  under  the  peKce  power,  296. 
Pilotage,  legislation  by,  sts^tes  respecting,  90. 
Pipes,  underground  wires  and,  not  an  additional  servitude  on  highway, 

348,  349. 
Piracy, 
power  of  Congress  to  punish,  42,  158-160;  489. 
seizure  of  slaves  on  foreign  shores  as,  159. 
Poisons,  sale  of,  regulated  under  the  police  power,  295. 
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Police  Power, 

definition  and  scope,  292,  293. 
as  to  executory  contracts,  333. 
federal,  304-306. 

function  of  courts  as  to  cases  of,  306-309. 
objects  to  -which  it  extends, 
business  morality,  297,  298. 
freedom  of  contracts,  298-301. 
-  general  public   welfare   involving  the  preservation   of  health  and 

safety,  294-296. 
.  preservation  of  government,-  293,  294. 
preservation  of  public  peace  and  good  order,  294. 
protection  of  property,  301,  302. 
public  morals  and  decency,  296,  297. 
regulation  of  railroad  rates,  331. 
sumptuary  laws,  303,  304. 

use  of  public  property  and  natural  resources,  302. 
power  of  taxation  distinguishing  from,  392-395. 
power  to  declare  acts  criminal  rests  with  the  legislature  under  exercise 

of  its,  260. 
reserved  to  states,  90,  304. 
vested  in  the  states,  in  general,  304. 
Political  Questions,  not  reviewable  by  the  courts,  224,  225. 

Political  Eights, 

determination  of,  3. 

guarantee  to  every  state  a  republican  form  of  government,  220-224,  496. 

of  citizenship,  202-217. 

protection  against  invasion  or  insurrection,  224. 

suffrage,  rights  to,  217-220. 

Polygamists,  cannot  be  naturalized,  148. 

Porto  Bico, 
acquisition  of,  as  an  implied  power  of  Congress,  95. 
by  treaty  with  Spain  of  1898,  status  of  natives  to  be  determined  by 

Congress,  453. 
civil  and  political  rights  of  inhabitants,  200,  208. 
inhabitants  not  "aliens"  since  territory  acquired  by  United  States, 

176,  208. 
Post  OfB.ce,  I 

exclusion  from,  of  obscene  literature,  155. 
exclusion  from  use  of  the,  for  fraudulent  purposes,  155,  156. 
freedom  of  the  press  in  the  use  of  the,  234,  235. 
government  has  exclusive  monopoly,  156. 
government  may  use  force  in  removing  obstructions  in  transportation 

of  mails,  98,  104. 
lottery  tickets,  exclusion  from  the  mail,  155. 
power  of  Congress  to  establish  and  maintain,  42,  154-156,  489. 
regulations  of,  by  Congress,  305. 
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Powers, 

claBsification  of  federal  and  stata,  88. 

distribution  of,  to  executive,  judiciary  and  legislative  departments, 

3,  20. 
division  of,  between  national  and  state  governments,  85-88. 
exclusive  and  concurrent  in  federal  constitution,  88-91. 
implied,  93-95. 
inherent,  96,  97. 

national  control  of  state  government,  100-102. 
of  Congress.     See  Congress, 
of  the  President.     See  President, 
prohibited  to  national  government,  91,  490,  491. 
prohibited  to  the  states,  92,  93,  491. 
relation  between  the  Union  and  the  states,  83-114. 
reserved  to  states,  92, 

text  of  tenth  amendment,  500. 
reWlting,  95,  96. 

supremacy  of  federal  authority,  97-100. 
text  of  Constitution  on  distribution  of,  485-495. 
Practice  and  Procedure.     See  Criminal  Procedure,  Trial  and  Procedure, 
criminal  proceedings  in  federal  courts,  constitutional  guaranties,  266, 

267,  495. 
due  process  in  judicial  proceedings,  259,  260,  313,  314. 
regulation  of,  in  Australia,  Canada,  Germany,  86. 
President, 
acts  of,  must  conform  to  Constitution,  70. 
alien  not  eligible  for  office  of,  149. 

amnesty  proclamation  of,  issued  under  the  pardoning  power,  135. 
duty  of,  to  determine  lawful  government  of  a  state,  102, 
election  of,  49,  52. 
electoral  vote, 

counting  of,  54. 

text  of  twelfth  amendment,  501. 
exempt  from  jurisdiction  of  any  court,  135. 
impeachment  of,  135,  136,  494. 
injunction  against,  application  denied,  138. 
judicial  function  of,  117. 
legislative  function  of,  117. 
may  be  tried  by  senate,  135,  487. 
-    military  powers  of,  121,  132-134,  493. 
not  subject  to  process,  137. 
powers  and  duties  of,  115-139,  493,  494. 
power  of; 

appointment,  122-125,  494. 

in  relation  to  legislation,  121,  130-132. 

in  respect  to  conduct  of  foreign  relations,  121,  127-130. 

of .  direction,  125,  126. 

of  removal,  absolute,  124,  125. 
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President,  power  of — Continued. 

to  call  extraordinaTy  sessions  of  Congress,  131,  494. 
'to  commute  punishmient,  135. 
to  execute  laws,  121,  126,  127. 
to  grant  pardons,  46,  121,  134,  135,  310,  311,  493. 
to  issue  administrative  ordinanceB,  120. 
to  issue  orders  binding  certain  categories  of  ofScers,  131. 
remedies  against  action  of,  135-138. 
right  of,  to  govern  throttgh  military  rule,  168. 
state's  right  to  participate  in  election  of,  103. 
succession  of,  54. 

to  preserve,  protect  and  defend  Constitution,  127. 
veto  power  of,  46,  132. 
Flivate  Law,  tendency  to  deal  with,  through  constitutional  regulation,  4. 
Private  Property.     See  Property,  private. 
Privileges  and  Immunities, 

of  citizens,  3,  53,  93,  110-112,  192-199. 
text  of  fourteenth  amendmeiit,  -  502,  503. 
Process, 

search  warrants,' general  cannot  be  issued,  constitutional  guaranty, 

.  44,  238,  239,  499. 
service  by  publication, 
in  personam,  319,  320. 
in  rem,  319,  320. 
service  in  civil  cases,  315.    ' 
Property, 

power  to  make  laws  respecting  ownership  and  disposition  <>f,  reserved 

to  "States, '92. 
private,  taken  for  public  use,  21,  190,  192. 

federal  Bill  of  Bights  limits  application  to  federal  legislation  only, 

192. 
protection  to,  301,  302. 
Prostitution,  regulation  of  houses  of  ill  fame  under  the  police  power,  297. 
Protocols, 

of  IJnited  States, 

with  China  in  1901,  129. 
with  Cuba  in  1903,  129. 
with  Spain  in  1898,  129. 
Public  Debts,  impairpient  of  obligation  on,  327,  328. 
Public  Improvements,  assessments  of  damages  made  by  commissioners 

for,  314. 
Public  Law,  constitutional  law  as  a  part  of,'  1. 
Public  Markets,   private   property   may   be   taken  by   eminent   domain 

for,  364. 
Public  Morals,  ^preservation  of,  under   the  police  power,  296,   297. 
Public  Policy,  President  may  exercise  veto  for  reasons  of,  132. 
Public  Property,  use  of,  regulations  under  the  police  power,  302. 
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PuUlc  mUlties, 
entitled  to  compensation  for  property  taken  by  eminent  domain,  358. 
power  of  legislature  to  delegate  to  administrative  bodies  power  to 
prescribe  rates  of,  120. 

Quarantine, 
laws  regulating,  under  the  police  power,  295. 
power  of  Congress  under  ooramerce  clause  to  regulate,  145. 
state  law>'  forbidding  entrance  of  persons  suffering  from  contagious 
diseases,   and  importation  of  diseased  live  stock,  90. 
Quartering  of  Troops,  in  time  of  peace,  in  houses  without  consent  of 
owner  forbidden,  21,  44,  239,  240,  499. 

Bailroads.     See  also  Street  Bailroads. 

acting  as  common  carriers,  may  be  laid  out  by  exercise  of  eminent 
domain,  363. 

Congress  may  regulate  rates  of,  under  commerce  clause,  145. 

easement  in  strip  of  land  acquired  for,  351. 

federal  safety  appliance  act  of  1893,  147. 

function  of  the  court  on  passing  upon  the  validity  of  state  regulation 
affecting  rates  of,  307. 

grant  of  land  in  aid  of,  95. 

Hepburn  railway  act  of  1906,  146. 

on  highways,  constitutes  an  additional  servitude,  346,  347. 

operation  of,  regulation,  under  the  police  power,  295. 

police  power  of  the  legislature  to  regulate  rates  of,  331. 

state  may  regulate  speed  of  trains,  90. 

state  may  require,  to  elevate  tracks^  provide  gates  at  crossing,  and 
safety  appliances,  90. 

station  lawful  object  of  special  assessment,  441. 

taxation  by  state  of  transcontinental,  when,  405. 

taxation  of,  unit  system,  421,  422. 
Bates, 

function  of  the  court  on  passing  upon  the  validity  of  state  legislation 
affecting,  307. 

police  power  of  legislature  to  regulate,  of  railroads,  331. 
Seasonable  Doubt,  75. 
Records,  correction  of  defects  in,  325. 
Beferendmn, 

as  method  of  amending  constitutions,  54. 

of  legislation,  28,  101. 
Bellgion, 

bible  in  schools,  231,  232. 

Congress  prohibited  from  making  laws  respecting,  44,  227,  499. 
equ;ality  of,   state  constitutions  guarantee,   227. 

exercise  of,  must  be  subordinate  to  criminal  laws  of  the  country,  229. 

protection  of  religious  freedom,  230,  231,  499. 
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Religion —  Continued. 

religious  liberty,  226-230. 
power  to  make  laws  regarding,  reserved  to  the  states,  92. 
prohibition  of  polygamy,  not  interference  with,  227,  228. 

religious  property,  may  be  exempt  from  taxation,  231. 

taxation  cannot  be  imposed  for  support  of,  231. 
Restraint  of  Trade,  contracts  in,  prohibited,  146,  300. 
Retrospective  Laws,  62,  261,  263,  290.    See  also  Legislation. 
Revenue    Bills,    constitutional   provision    that,    shall    originate    in    the 

Housej  46. 
Rhode  Island, 

constitution,  26,  57,  59,  80. 

Dorr's  rebellion,  101. 

ratification  of  United  States  Constitution,  40. 
Riots,  preservation  of  public  peace  and  order  under  the  police  power,  294. 

Sabbath.     See  Sunday. 
Sales,  uniform  act  of,  87. 
Schools, 

bible  in,  231,  232. 
taxation  in  support  of,  396. 
Seals,  fur.    See  Fur  Seals. 
Seamen, 

power  of  Congress  to  enact  laws  providing  for  the  punishment  of,  160. 
protection  of,  power  of  Congress,  under  the  commerce  clause,  145. 
Searches  and  Seizures, 

Congress  prohibited  from  making  laws  respecting  unreasonable,  44, 
constitutional  guaranties  against  unreasonable,  237,  238,  273. 

text  of  fourth  amendment,  499. 
"every  man's  house  his   own  castle,"   237. 

security  of  the  dwelling  and  person,  against  unreasonable,  237,  238,  273. 
Search  Warrants,  constitutional  guaranty  against  the  issuing  of  general. 

44,  288,  239. 
Secession,  President  Lincoln's  views  on,  113,  114. 
Second  Amendment,  44,  236,  237,  499. 
Sedition,  power,  of  Congress  to  punish  for,  158, 
Seizures.     See  Searches  and  Seizures. 
Self-incrimination.     See  Criminal  Evidence. 
Senate, 
election  of  senators, 
by  legislature,  54. 
by  popular  election,  seventeenth  amendment,  53,  220. 

text  of  seventeenth  amendment,  504. 
contests,  102. 

states   must   carry  out  mandates   of  Federal   Constitution   relating 
to,  112. 
power  of  impeachment  of  President,  135,  487. 
representation  of  states  in,  37,  103,  486. 
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Senate —  Continued. 

rotation  of  senators,  46, 

"senatorial  courtesy"  in  Presidential   appointments,   123. 

text  of  Constitution  on  the  election'  and  qualifications  of  members  of 
the,  486,  487,  504. 
Sentences, 
indeterminate,  274,  275. 
President's  power  to  commute,  135. 
Separation  of  Powej:a.    See  Powers. 
Servitude,  thirteenth  amendment  against  involuntary,  53,  192,  242-244, 

502. 
Settlement,  Act  of,  13. 
Sev«uteeuth  Amendment,  53,  220,  504. 
Seventh  Amendment,  251-258,  500. 
Sewers, 

pollution  of  waters  by,  legislation  may  authorize,  354. 

special  assessments  in  aid  of,  397,  441. 
Sherman  Anti-Trust  Act  of  1890,  146. 
Shipping,  regulation  of,  under  the  police  power,  295. 
Sixteenth  Amendment,  53,  143,  402,  504. 
Sixth  Amendment,  175,  500. 

Slaughter  Houses,  p^wer  of  Congress  to  regulate  inspection  of,  l45. 
Slavery, 

Congress  prohibited  from  restricting  iinportation  of  slaves  until  1808, 
3%  490. 

emancipation  proclamation,  133. 

prohibited  by  thirteenth  amendment,  53,  192,  242-244,  502. 

prohibited  in  England,  242^  243. 

seizure  of  slaves  on  foreign  shores  as  piracy^  159. 
Sleeping  Cars,  Congress  may  regulate  under  commerce  clause,  146, 
Soldiers.    See  Army. 
South  Carolina,  constitution  of  1895,  30. 
Spain, 

constitution,  10. 

government  as  a  unitary,  84. 

protocol  of  1898  with  United  States,  129. 
Special  Assessments, 

abatement  of,  hearing,  445,  446. 

assessment  must  not  exceed  the  cost,  442,  443. 

a  tax,  442. 

benefit  must  be  local,  441. 

hearing,  445,  446. 

held  constitutional,  440,  441. 

lawful  objects  of,  441,  442. 

public  use  required,  441. 

relation  of,  to  benefit,  443,  445. 

upon  land  specially  benefited,  396-398. 
Special  Legislation,  restrictions  in  state  constitutions,  29. 
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Standard  Oil  Co.,  ease,  146. 
Stare  Decisis,  doctrine,  60. 
States, 

action  against,  immunity  under  the  eleventh  amendment  from,  S3,  103, 

328,  500,  501. 
admission  of  new,  117-183,  224,  496. 
conditions  imposed,  180-183. 
mode  of,  179,  180. 
naturalization  by,  455,  456. 
cannot 
be  sued  without  its  consent,  52,  103,  328. 
text  of  eleventh  amendment,  500,  501. 
discriminate  against  citizens  of  other  states  in  respect  to  taxes,  111. 
exercise  power  of  eminent  domain  within  a  district  ceded  to  the 

United  States,  340,  341. 
impair  obligation  of  contracts,  327,  491. 
impair  vested  rights,  322. 

interfere  with  agency  or  institution  established  by  national  gov- 
ernment, 99. 
punish  as  criminal,  act  authorized  by  a  law  of  the  United  States,  98. 
tax,  interstate  commerce,  salaries  of  federal  ofSeers  and  bonds,  100. 
tax  property,  not  within  its  jurisdiction,  421. 
constitutional  powers  of,  may  not  be  deprived  by  reason  of  the  terms 

of  the  acts  admitting  them  to  the  Union,  182. 
constitutions  of.    See  also  under  names  of  the  several  states, 
adoption  of, 
by  popular  submission,  30. 

reconstruction  constitutions  submitted  to  people,  30. 
secession  constitutions  not  submitted  to  people,  30. 
amendment  of,  27,  54-60, 

constitutional  i^equirements  mandatory,  58. 
judicial  interpretation  of  the  amending  power,  57-59. 
procedure  of,  and  limitations,  55-57. 
ratified  by  popular  vote,  27. 
bill  of  rights  in,  189,  190. 

character  of  the  early  stages  of  development,  27-29. 
construction  of,  rules  for,  60-63. 
development  of,  27-29. 
federal  and,  compared,  23. 
framing  of,  and  procedure,  29-32. 
guaranties  thought  to  be  suf&cient  prior  to  1865,  192. 
inconsistent  with  Federal  Constitution,  63. 
origin  of,  25,  26. 
private  law  in,  3,  4. 
contracts  of  the,  impairment  of  obligations,  328,  329. 
courts,  under  the  Articles  of  Confederation,  35. 
federal  coercion  of,  112-114. 
full  faith  and  credit  to  state  acts,  105,  496. 
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States —  Contiimed. 
goveniment  of, 

changes  in,  222,  223. 

classification  of  federal  and  state  powers,  88. 

division  of  powers  between  national  and  state,^  85-88. 

duty  of  President  to  determine  lawful,  102. 

national  control  of,  100-102. 

one  of  residuary  powers,  87. 

regulation  over  matters  of  local  concern,  85. 

republican  form  of,  constitutional  guaranty  of,   100,  220-222,  496. 
method  for  determining  whether  republican,  223,  224. 

supreme  within  the  sphere  marked  out  for  them,  07-100. 
governor,  the,  27,  28,  60,  102. 

guaranties  of,  not  superseded  by  fourteenth  amendment,  197,  198. 
guaranties  of  religious  liberty  and  equality,  227. 
impairment  of  rights  by,  prohibition  of  Federal  Constitution  against, 

191. 
invasion  and  insurrection,  duty  of  United  States  to  protect  against, 

224,  496,  497. 
judgments  of,  full  faith  and  credit,  104-106,  496. 
judicial  power  of,  encroachment  by  federal  judiciary,  39. 
legislation  of, 

federal  guaranties,  192,  193. 

fourteenth  amendment  applicable  only  to,  278-280. 

inconsistent  with  Federal  Constitution,  63. 
may   impose   upon    non-residents    non-discriminative    and    reasonable 

restrictions.  111. 
may   legislate    concerning   bankruptcy,    commerce,   harbors,   pilotage, 

quarantine,  railroads,  wharves,  90. 
must  carry  out  mandates  of  Federal  Constitution,  112. 
not  required  to  support  criminal  laws  of  another  state,  105. 
obligations  and  duties  of  the,  104-106. 
powers  of, 

division  of,  between  national  and  state  governments,  85-88. 

prohibited,  92,  93,  491. 

reserved  to,  92. 

text  of  tenth  amendment,  500. 
President  cannot  grant  pardons  for  offenses  against  laws  of,  134. 
privileges  and  immunities  of  citizens  of  several,  194,  195,  496. 
relation  between  the  Union  and  the,  83-114. 

right  of  equality  of  treatment  in  respect  to  commercial  regulation,  103. 
right  of  protection  of  the  United  States, 

from  domestic  violence,  103,  497. 

from  foreign  invasion,  103,  496,  497. 
right  of  territorial  integrity,  103,  496. 
rights  and  privileges  of,  103,  104. 

right  to  participate  in  election  of  President  and  Vice  President,  103. 
right  to  representation  in  House  of  Bepresentatives  and  Senate,  103. 
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states —  Continued. 

sovereignty  of,  34,  198. 
uniform  trade  relations  among,  35, 

United  States  may  take  land  of,  by  eminent  domain  for  public  pur- 
poses of  tbe  goveriiment,  341. 
Statutes.    See  also  Unconstitutional  Laws. 

Act  of  Settlement,  Habeas  Corpus  Act,  Magna  Charta,  Parliament  Act 

as  constitutional  acts,  13. 
acts  of  Parliament,  courts  have  no  power  to  judge  validity  of,  65. 
American  constitutional  law  differs  from,  how,  Z,  3. 
conditions  under  which, 

statute  will  be  declared  unconstitutional,  74. 

unconstitutional  statute  will  be  enforced  as  valid  law,  75. 
consist  of  enactments  passed  by  legislature,  2. 
directory  and  mandatory,  €2. 

distinction  between  constitutional  law  and,  in  Great  Britaii),  2. 
inconsistent  with  Federal  Constitution,.  63. 
power  of  courts  to  declare  unconstitutional,  64-81. 
presumption  in  favof  of  constitutionality  of,  75, 
saving  clause  in  criminal,  264, 
to  be  valid  must  conform  to  Constitution,  69,  70. 
unconstitutional  in  part,  effect  of,  76,  77. 
void,  effect  of,  78-80. 

rights  under,  79. 

Stnet  Bailroads,  on  higliways,  4o  i)Qt  constitute  an  additiosal  9Qrvi- 

tude,  347,  348. 
Streets,  See  Highways, 
Suffrage,    See  Elections. 

Summary  Froceediuga,  jurisdiction  of  eouirta  in,  313,  314. 
Sumptuary  Lavs,  303,  304. 
Sunday, 

cessation  of  usual  occupation  on,  230. 

regulation  of  the  observance  of,  under  the  poliQe  power,  29S. 
Supreme  Court  of  the  United  States, 

advisory  opinions  not  given  by,  &1. 

created  by  United  States  Constitution,  41,  494. 

members  a,ppQinte4  by  the  President,  122,  494, 

Taxation, 
defined,  391. 

abatement,  petition  for,  437. 
assessment  of,  430-434. 
domicile,  432,  433. 

evidence  of,  433,  434. 
made  as  of  a  certain  day,  431. 
mandatory  and  directory  provisions,  430,  431. 
process  of,  by  assessors,  430. 
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Taxation,  assessment  of — Continued. 
real  and  personal  estate,  431,  432. 

tangible  personal  property,  434. 

tax  list,  434. 
assessors, 

list  to  be  filed  as  of  a  certain  day  with,  431. 
penalty  for  not  filing  of  list  with,  428. 
suit  against  for  illegal  assessment  of  tax,  438,  439. 
by  Congress,  41,  91,  140-143,  304,  489. 

not  permitted  to  levy  tax  or  duty  on  exports,  143,  491. 

prohibited  from  levying  direct  taxes  except  in  proportion  to  popu- 
lation or  indirect  taxes  except  according  to  rules  of  uniformity, 
91,  142,  489. 
by  school  districts,  396. 
by  United  States,  402,  403. 

direct  taxes,  91,  142,  402,  490. 

duties  and  excises,  402,  403. 

regulation  under  the  guise  of  taxation,  403. 
cannot  be  imposed  for  support  of  religion,  231. 
classes  of  taxes, 

general  taxes,  395. 

special  assessments,  395. 
classification  not  forbidden  by  fourteenth  amendment,  424,  425. 

text  of  fourteenth  amendment,  502,  503. 
classification  prohibited  in  some  states,  425,  426. 
collection  of,  428,  429,  435-439. 

distress  and  arrest  iij,  435,  436.  , 

due  process  of  law  in,  428. 

duty  of  executive  department  in,  310. 

injunction  against,  438. 

permissible  methods  in,  428,  429. 

petition  for  abatement,  437,  438.  ' 

suit  against  assessors,  438,  439. 

suit  against  town,  437,  438. 

summary  methods  permissible  in,  435. 

tax  sales,  436,  437. 
constitutional  limitations  on,  391-446. 

assessment  of,  430-434. 

by  TTnited  States  and  of  United  States  property,  402-405. 

collection  and  remedies,  435-439. 

discrimination   against  citizens   of   other   states,  411-416. 

of  foreign  and  interstate  commerce,  406-411. 

public  uses  for  which  taxes  may  be  levied,  417-421. 

situs  of  property  for  the  purpose  of  taxation,  421-423. 

special  assessments,  440-446. 

uniformity,  equality,  due  process,  424-429. 
direct  tax,  capitation  or,  91,  402,  490. 

distinction  between  indirect  and,  142. 
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Taxation —  Continued. 
distinguish  from, 

police  power,  392-394. 

effect  of  distinction,  394,  395. 

sale,  391,  392. 
distress  and  arrest  as  method  of  collection  of  taxes  abolished,  435,  436. 
divisions  of,  395. 

due  process  of  law  in  its  application  to,  392-395,  427-429. 
equality  in,  424-427. 
excise.    See  Excise, 
exemption,  contract  of,  I 

by  state,  constitutional,  412,  413. 

general  laws  of  exemption  not  a,  413. 

limited,  413. 
exemption  of  certain  classes,  425,  426. 
filing  of  list  with  assessors,  penalty  for  not,  428. 
general  taxes,  distinction  between  special  tax  and,  395,  396. 
invalid  tax,  suit  against  town  to  recover,  437,  438. 
levying  and  collection,  duty  of  the  executive  department,  310. 
levy,  notice  and  hearing,  due  process  of  law,  427,  428. 
of  corporations  engaged  in  interstate  commerce  by  states,  407,  409,  416. 

valuation  of  their  lines,  409. 
of  goods  in  transit  from  foreign  country  by  state,  410,  411. 
of  national  banks  by  state  unconstitutional,  99. 
of  peddlers  and  drummers  engaged  in  interstate  commerce  by  state, 

409,  410. 
of  personal  property,  434. 

of  property  and  instrumentalities  of  the  United  States,  state  may  not 
tax,  403-405. 

bonds,  404. 

national  banks,  405. 

railroads,  transcontinental,  405. 

salaries  of  ofScers,  404. 
on  carriages  by  Congress,  not  a  direct  tax,  142. 
personal  property,  situs  of  tangible,  for,  422,  423. 
proportion  of,  exact,  impossible,  425. 
public  use  for  which,  may  be  levied,  417-421,  441. 

as  applied  to  public  funds,  441. 

business  enterprises,  418,  419. 

moral  obligations,  gratuities,  419. 

public  service  use,  418. 
test  of  a,  418. 

use  must  be  of  the  district  taxed,  419,  420, 

use  must  be  public,  417,  418. 
regulations  under  guise  of,  by  Congress,  403. 
religious  property  may  be  exempt  from,  231. 
situs  of  property  for  purposes  of,  421-423. 

intangible  property,  423. 
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Taxation,  situs  of — Continued. 

real, estate — unit  system,  421,  422. 

state  cannot  tax  property  not  within  its  jurisdiction,  421. 
tangible  personal  property,  422,  423. 
special  assessments,  396-398,  440-446.    See  also  Special  Assessments, 
special  taxes  distinguished  from  general  taxes,  395,  396. 
state  cannot  discriminate  against  citizens  of  other  states  in  respect  to,  111. 
state  cannot  tax  interstate  commerce,  407. 
taxes  and  excises,  395. 
tax  list,  434. 

tax  sales,  436,  437.  • 

to  meet  debts  of  municipal  corporations, 

changes  in  law  making  tax  unlawful,  414,  415. 
creditor's  right  to  continuance  of  tax,  414. 
uniformity  in,  289,  424-427. 
Telegraphs  and  Telephones, 

Congress  may  regulate  the  sending  of  interstate  messages.  146. 
taxation  of,  unit  system,  421,  422. 

wires  and  poles  as  constituting  servitude  on  highway,  348. 
wires  laid  beneath  surface  of  highways,  as  constituting  a  servitude, 
348,  349. 
Tenement  Houses,    sanitary  condition    of,   regulated  under   the   police 

power,  295. 
Tenth  Amendment,  44,  88,  93,  500.     * 
Tenure  of  OfB.ce  Act,  124. 
Tenures,  ancient,  283. 
Territories, 
acquired   by   war,    civil    and   political   rights   to   be    determined   by 

Congress,  200. 
admission  to  Union  as  states,  177-183,  496. 

Congress  determines  whether  new  constitution  is  republican,  224, 
annexation  of, 
foreign,  96,  172. 
uncoupled,  96. 
ceded  to  United  States,  inhabitants  became  by  treaty  citizens,  455,  456. 
citizenship  qualifications  of,  in,  208. 
constitutional  guaranties  in  acquired,  172-176,  199-201. 
District  of  Columbia,  government  of,  by  Congress,  176,  177,  490. 
government  of,  power  of  Congress  to  provide  for,  42,  171-176,  496. 
legislation  of.  Congress  may  abrogate  or  modify,  173. 
newly  acquired,  power  of  President  to  govern  by  military  rule,  169. 
Texas,  constitution,  60. 
Third  Amendment,  44,  240,  4d9. 
Thirteenth  Amendment,  52,  158,  192,  242-245,  502. 
Title  to  Land,  title  by  tax  dale,  436,  437. 
Trademark, 

act  of  1876,  unconstitutional,  72. 

registration  of,  used  in  interstate  or  foreign  commerce,  157, 
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Treason, 

criminal,  293. 
extradition  for,  107, 
power  of  Congress  to  punish,  158. 
President  may  be  tried  by  Senate  for,  135. 
trial  of  Aaron  Burr  for,  137. 
Treaties, 
between  Great  Britain  and  United  States,  under  the  Articles  of  Con- 
federation, violated  by  the  states,  34. 
exchange  of  notes  with  Great  Britain  in  1817  limiting  the  naval  forces 

on  the  Great  Lakes,  129. 
House  of  Bepresentatives  has  no  direct  share  in  the  treaty-making 

power,  129. 
in  conflict  with  the  Federal  Constitution,  64. 
modus   Vivendi   of   1891   between   United   States   and   Great  Britain 

limiting  the  killing  of  fur  seals  in  Behring  Sea,  129. 
President's  power  to  make,  with  the  advice  and  consent  of  senate, 
127,  128,  493,  494. 
duty  to  see  that  they  are  enforced,  127. 
protocols  of  United  States  with  China  in  1901,  Cuba  in  1903,  Spain 

in  1898,  129. 
recognizing  expatriation,  448,  449. 
senate's  right  to  amend  and  reject,  128. 
states  prohibited  from  making,  93,  491. 
Trial  and  Procedure.     See  also  Practice  and  Procedure. 

constitutional  guaranties  qf  due  process  of  law  in,  259,  260. 
Trial  by  Jury.    See  Jury. 
Trial  by  Ordeal,  282. 
Trusts.    See  Monopolies. 
Twelfth  Amendment,  52,  501. 

Unconstitutional  Laws.    See  also  Statutes. 

act  of  Parliament  cannot  be  unconstitutional,  13. 

conditions  under  which  statute  will  be  declared  unconstitutional,  74. 

conditions  under  which,  will  be  enforced  as  valid  laws,  75. 

effect  of,  78-80. 

English  laws  declared  unconstitutional  when  contrary  to  some  imme' 
morial  custom,  13,  14. 

in  part,  76,  77. 

legislative  act  not  to  oppugn  a  constitutional  principle,  69. 

power  of  courts  to  declare  laws  unconstitutional,  64-81. 

statute  to  be  valid  must  conform  to  constitution,  69,  70. 

"unconstitutional,"  as  applied  in  United  States  and  England,  C6. 
XTniform  laws,  86,  87. 
United  States, 

Congress  of.    See  Congress. 

Constitution  of.    See  Constitution  of  United  States. 

Department  of  State.    See  Department  of  State. 
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TTnited  States —  Continued.  ■,•■,, 

Department  of  Treasury.     See  Department  of  Treasury^    : 

Department  of  War.    See  Department  of  War. 

House  of  Eepresentatives.    See  House  of  Bepresentatives. 

property  and  instrumentalities  of,  state  cannot  tax,  403r4Q5j 

relation  between  the  Union  and  the  states,  83-114. 

Senate.    See  Senate. 

Supreme  Court.    See  Supreme  iCourt  of  the  United  Statesi 
Usuiy,  against  public  policy,  300. 

Vacciuation,  justification  under  the  police  pbwer,  295i 

Vagrancy,  suppression,  under  the  police  power,  294j 

Vendor  and  Fttrchaser,   owner  at  time   of  taking  by  eminent  domain 

entitled  to  compensation,  356,  357.  !  > 

Vessels,  power   of   Congress   to  inspect   and  regulate  under   commerce 

clause,  145. 
Vested  Bights, 

impairing  of,  by  retrospective  or  retroactive  legislatioik)  323-326, 

protection  of,  322,  323. 

rights  to  particular  remedies  not,  336. 

under  contracts,  impairment  of  obligation,  332. 
Veto  Power,  , 

of  President,  46,  132. 

of  state  governor,  27,  28. 
Vice  President, 

of  the  United  States,  election  of,  46,  49,  103. 

vote  of  electoral  college,  how  to  be  east,  52. 
text  of  Constitution  on,  501,  502. 
Virginia,  constitution  of,  24,  30. 

War, 

civil  war  may  exist  without  declaration  of,  162. 
foreign,  declaration  of  war  by  Congress  necessary,  162. 
power  of  Congress  to  declare,  132,  161-165,  490.  •> 

power  of  waging,  conferred  on  national  government,  85. 
Warehouse  Beceipts,  law  requiring  uniform,  87. 
Waters, 

dams,  for  mill  purposes,  considered  a  public  use  and  power  of  eminent 

domain  may  be  exercised,  370,  371. 
riparian  owners'  rights  to  erect  wharves,  353,  354. 
rivers  and  harbors,  improvement  of,  may  be  carried  on-hy  exercise  of 

eminent  domain,  364. 
taking  o|,  and  water  rights  for  public  purposes,  compensation  for, 
353,  354. 
Weapons, 
concealed,  statutes  forbidding  does  not  interfere  with  eonstitutional 

guaranty,  236. 
right  of  private  persons  to  carry  arms  may  be  regulated-by  law,  23. 
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Weeds,  noxious,  landowners  required  to  prevent  growth  of,  302. 
Weights  and  Measures, 

metric  system  legalized  by  Congress,  153. 

power  of  Congress  to  fix  the  standard  of,  42,  153,  489. 

regulation  of  false,  under  the  police  power,  297. 
Wharves,  state  may  legislate  coneerning,  90. 
Wills,  rights  under,  enforced  in  other  states,  105. 
Wireless  Telegraphy,  power  of  Congress   to  regulate  under  commerce 

clause,  145. 
Wltes, 

and  poles  on  highways,  conflict  of  authority  whether  they  constitute  a 
servitude,  349. 

pipes  and,  laid  beneath  surface  of  highways,  as  constituting  a  servi- 
tude, 348,  349. 
Witnesses,  no  longer  incompetent  on  account  of  interest,  283. 
Women, 

as  citizens,  204. 

hours  of,  regulation  of,  undei;  the  police  power,  295. 

right  to  suffrage,  217. 
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